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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Forest  Service  ' 

See  Rural  Electrification  Administration 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine); 

Brucellosis  in  cattle  and  bison — 

State  and  area  classification,  47533-47534 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Vital  and  Health  Statistics  National  Committee,  47634 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  47540-47542 
Ports  and  waterways  safety; 

Atlantic  Intracoastal  Waterway,  NC;  regulated  navigation 
area,  47543—47544 

Indian  Point  Nuclear  Power  Station,  NY;  security  zone, 
47542-47543 

Regattas  and  marine  parades: 

Ocean  City  Offshore  Grand  Prix,  47539—47540 
PROPOSED  RULES 
Drawbridge  operations: 

I  Florida,  47577-47578 

Metrication  of  Coast  Guard  regulations;  meeting,  47576- 
47577 
NOTICES 
Meetings: 

International  Management  Code  for  Safe  Operation  of 
Ships  and  for  Pollution  Prevention;  implementation, 
47667-47668 

i 

I  Commerce  Department 

I  See  International  Trade  Administration 

■  See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 
See  Technology  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 
NOTICES 

Procurement  list;  additions  arid  deletions,  47613-47615 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Romania,  47613 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs; 

Price  support  levels — 

Peanuts,  47528-47529 

Shorn  wool,  wool  on  unshorn  lambs,  and  mohair 
47530-47533 
PROPOSED  RULES 
Loan  and  purchase  programs: 

Price  support  levels — 

Shorn  wool,  wool  on  unshorn  lambs,  and  mohair 
47564-47565 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47672 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47672 

Defense  Department 

See  Engineers  Corps 
See  Navy  Department 

RULES 

Organization,  functions,  and  authority  delegations; 

Director  of  Defense  Research  and  Engineering,  47538- 
47539 

PROPOSED  RULES 
Acquisition  regulations: 

Government  property,  47583—47584 
Federal  Acquisition  Regulation  (FAR); 

Government  production  and  research  property 
Withdrawn,  47778 
Legislative  lobbying  costs,  47776 
Records  retention,  47776—47777 
Travel  costs,  47777-^7778 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
47643-47645 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Nevada  Test  Site  et  al.,  NV,  47616 
Grant  and  cooperative  agreement  awards: 

National  Association  of  Regulatory  Utility 
Commissioners,  47617 
Radian  Corp.,  47617 

Grants  and  cooperative  agreements:  availability,  etc.; 
Historically  black  colleges  and  universities  conducting 
pre-college  summer  educational  programs  for  women 
and  minority  students,  47616—47617 
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Meetings; 

Demonstration  and  Commercial  Applications  of 
Renewable  Energy  and  Energy  Efficiency 
Technologies  Advisory  Committee.  47618 

Engineers  Corps 

NOTICES 

Meetings: 

Inland  Waterways  Users  Board.  47615—47616 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  47544—47548 
PROPOSED  RULES 
Air  programs: 

Urban  buses  (1993  and  earlier)  retrofit/rebuild 

requirements:  equipment  certification  application, 
47581-^7582 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  47578-47581 
Hazardous  waste: 

Mercury-containing  lamps,  47583 
Pesticide  programs; 

Fogger  pesticides,  total  release;  flammability  labeling 
requirements,  47582—47583 
NOTICES 
Clean  Air  Act: 

Acid  rain  provisions — 

State  permits,  47631—47632 
Environmental  statements;  availability,  etc.: 

Agency  statements — 

Comment  availability,  47632 
Weekly  receipts,  47632 
Reports;  availability,  etc.: 

2,3,7,6-tetrachlorodibenzo-p-dioxin;  ecological  risk  to 
aquatic  life  and  associated  wildlife  assement; 
W’orkshop,  47632-47633 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Textron  Lycoming,  47534 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 

New  rotorcraft  30-second/2-minute  one-engine- 
inoperative  power  ratings,  47764—47769 
PROPOSED  RULES 
Airworthiness  standards 
Transport  category  airplanes — 

Discrete  gust  load  design  requirements,  47756-47761 
Practice  and  procedure: 

Federally  assisted  airport  enforcement  proceedings; 
partially  withdrawn,  47568-47570 
NOTICES 

Airport  noise  compatibility  program; 

Minnesota-St.  Paul  International  Airport,  MN.  47669- 
47670 

Airport  rates  and  charges;  policy  statement,  47668—47669 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  47670 
RTCA,  Inc.,  47670 


Passenger  facility  charges;  applications,  etc.: 

Fort  Dodge  Regional  Airport,  lA,  47670-47671 

Federal  Bureau  of  Investigation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Criminal  Justice  Information  Services  Advisory  Policy 
Board.  47643 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47672-47673 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Northern  States  Power  Co.,  47618 
Hydroelectric  applications,  47618-47623 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al..  47623-47625 
Applications,  hearings,  determinations,  etc,: 

ANR  Pipeline  Co..  47625-47626 

Centra  Pipelines  Minnesota  Inc.,  47626 

Chandeleur  Pipe  Line  Co.,  47626 

Colorado  Interstate  Gas  Co.,  47627 

El  Paso  Natural  Gas  Co.,  47627 

Granite  State  Gas  Transmission,  Inc.,  47627 

Mojave  Pipeline  Co.,  47628 

NorAm  Gas  Transmission  Co..  47628 

Northern  Natural  Gas  Co.,  47628 

Northwest  Pipeline  Corp.,  47628—47629 

OkTex  Pipeline  Co.,  47629 

Ozark  Gas  Transmission  System,  47629 

Panhandle  Eastern  Pipe  Line  Co.,  47629—47630 

Southwest  Gas  Storage  Co.,  47631 

Viking  Gas  Transmission  Co.,  47631 

Federal  Highway  Administration 

NOTICES  «* 

Environmental  statements;  notice  of  intent: 

Baldwin  County,  AL.  47671 

Federal  Railroad  Administration 

PROPOSED  RULES 

Train  and  locomotive  power  braking  systems,  47676—47753 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  47673 
Applications,  hearings,  determinations,  etc.: 

Gillmor  Financial  Services.  Inc.,  et  al.,  47633 
Liberty  Shares,  Inc.,  et  al.,  47633-47634 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 

Recovery  plans — 

Callicarpa  ampla,  etc.,  47640 
Meetings: 

Subsistence  Regional  Advisory  Councils  and  Federal 
Subsistence  Board,  47608 

Food  and  Drug  Administration 

NOTICES 

Meetings; 

Investigational  new  drugs:  clinical  hold  process, 

monitoring  procedure;  review  committee,  47634- 
47635 
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Forest  Service 

NOTICES 

Meetings; 

Subsistence  Regional  Advisory  Councils  and  Federal 
Subsistence  Board,  47608 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Government  production  and  research  properly 
Withdrawn,  47778 
Legislative  lobbying  costs,  47776 
Records  retention,  47776—47777 
Travel  costs.  47777-47778 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 

Housing  assistance  payments  (Section  8) — 

Special  rent  adjustments  reflecting  security  and 
expenses  due  to  drug-related  criminal  activity, 
47772^7773 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  47637—47638 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Ceiling  fans  from — 

China,  47610 

Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  47610-47611 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  47609—47610 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Bee  Line  Railroad  Co.,  iNC.,  47641 
Burlington  Northern  Railroad  Co.,  Inc.,  et  al.,  47641 
Houston  Belt  &  Tenninal  Railway  Co.  et  al.,  47642-47643 
Railroad  services  abandonment: 

Canadian  Pacific  Ltd.,  47641-47642 

Justice  Department 

See  Federal  Biu’eau  of  Investigation 

NOTICES 

Pollution  control;  consent  judgments: 

Alcatel  Network  Systems  et  al.,  47643 

Laoor  Department 

See  Employment  Standards  Administration 


See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Safford  District,  AZ,  47638-47639 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  47639-47640 
Survey  plat  filings; 

Idaho,  47640 

Management  and  Budget  Office 

NOTICES 

Cost  principles  for  non-profit  organizations  (Circular  A- 
122),  47657-47658 

Maritime  Administration 

RULES 

Vessel  financing  assistance: 

Obligation  guarantees,  47548-47563 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications; 
Oklahoma,  47611-47612 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR); 

Government  production  and  research  property 
Withdrawn,  47778 
Legislative  lobbying  costs,  47776 
Records  retention,  47776—47777 
Travel  costs.  47777-47778 
NOTICES 
Meetings: 

Space  Science  Advisory  Committee,  47645 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Humanities  Panel,  47645-47646 

National  Institutes  of  Health 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Centocor,  Inc,,  et  al.,  47635—47636 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 

Gulf  of  Mexico  and  South  Atlantic  coral  and  coral  reefs, 
47563 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council,  47666 
Pacific  Fishery  Management  Council,  47612 

National  Science  Foundation 

NOTICES 

Meetings: 

Biological  Sciences  Special  Emphasis  Panel,  47646 
Cell  Biology  Advisory  Panel,  47646 
Science  and  engineering  advanced  technological 
education;  critical  issues; "workshop,  47646 
Social,  Behavioral  and  Economic  Research  Special 
Emphasis  Panel,  47646 
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Systemic  Reform  Special  Emphasis  Panel,  47646-47647 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
47616 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiation  protection  standards: 

Respiratory  protection  equipment  use  and  medical 
examination  frequency,  47565-47568 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

Bodian,  Jerome  E.,  M.D.,  47647-47648 
Carolina  Power  &  Light  Co.,  47648—47650 
Creative  Biomolecules,  Inc.,  47650-47652 
Entergy  Operations,  Inc.,  47652-47654 
Fusmik,  William  F.,  47654—47656 
Wisconsin  Electric  Power  Co.,  47656-47657 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 

Indoor  air  quality;  occupational  exposure  to  pollutants, 
including  tobacco  smoke;  hearing,  47570-47571 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

RULES 

Employment: 

Suitability,  personnel  security  and  related  programs, 
investigations,  and  suitability  disqualification 
actions;  OPM  Review  Panel  abolished,  47527-47528 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

POW/MIA  Recognition  Day,  National  (Proc.  6718), 
47525-47526 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Toxicology  Program;  Scientific  Counselors 
Board,  47636 

National  toxicology  program: 

Toxicology  and  carcinogenesis  studies — 
3,4-Dihydrocoumarin,  47636-47637 

Rural  Electrification  Administration 

NOTICES 
Electric  loans: 

Quarterly  mimicipal  interest  rates,  47608-47609 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47673 
Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  4765&-47660 
Philadelphia  Stock  Exchange,  Inc.,  47660-47661 
Applications,  beatings,  determinations,  etc.: 

Composite  Bond  &  Stock  Fund,  Inc.,  et  al.,  47661-47663 


Public  utility  holding  company  filings,  47663-47666 

State  Department 

PROPOSED  RULES 
Acquisition  regulations. 

Miscellcmeous  amendments,  47584-47607 
NOTICES 
Meetings: 

North  Pacific  Anadromous  Fish  Commission,  United 
States  Section  Advisory  Panel,  47666 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Kentucky,  47534-47538 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Indiana,  47571-47576 

Technology  Administration 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  47612-47613 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 

Meetings: 

Affordable  Housing  Advisory  Board,  47666-47667 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 
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« 

Presidential  Documents 

Title  3 —  Proclamation  6718  of  September  14,  1994 


The  President  National  POW/MIA  Recognition  Day,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  year  marks  the  50th  anniversary  of  America’s  participation  in  the 
largest  single  amphibious  assault  in  history.  Considered  by  many  to  be 
a  turning  point  in  the  Second  World  War,  the  D-Day  invasion  at  Normandy 
serves  as  a  clear  reminder  of  our  Nation’s  long-standing  commitment  to 
fight  for  the  principles  of  democracy  and  to  defeat  the  forces  of  oppression. 

We  must  always  remember  the  dedication  and  sacrifice  of  our  service  men 
and  women  who,  throughout  our  history,  have  risked  their  lives  to  preser\’e 
freedom  for  future  generations.  As  a  Nation,  we  are  forever  indebted  to 
these  outstanding  Americans  for  their  selfless  devotion  to  duty.  In  expressing 
our  gratitude,  we  should  also  pause  to  recognize  those  patriots  who  were 
held  as  prisoners  of  war  and  those  who  remain  unaccounted  for  as  a  result 
of  their  heroic  service. 

On  September  16,  1994,  the  flag  of  the  National  League  of  POW/MIA  Fami¬ 
lies,  a  black  and  white  banner  symbolizing  America’s  missing,  will  be  flown 
over  the  White  House;  the  Capitol;  the  U.S.  Departments  of  State,  Defense, 
and  Veterans  Affairs;  the  Selective  Service  System  headquarters;  the  Vietnam 
Veterans  Memorial;  and  national  cemeteries  across  the  country.  This  flag 
is  a  powerful  reminder  to  people  everywhere  of  our  country’s  firm  resolve 
to  achieve  the  fullest  possible  accounting  of  every  member  of  the  United 
States  Armed  Forces. 

On  this  day,  we  pay  tribute  to  our  missing  service  members  and  civilians. 
In  their  names,  we  reaffirm  our  national  commitment  to  securing  the  return 
of  all  Americans  who  may  be  held  against  their  will  and  to  repatriating 
all  recoverable  remains  of  those  who  died  in  service  to  our  country.  That 
eifort  ranks  among  our  highest  and  most  solemn  national  priorities.  America’s 
heroes,  and  their  families  and  loved  ones,  deserve  no  less. 

The  Congress,  by  Senate  Joint  Resolution  196,  has  designated  September 
16,  1994,  as  “National  POW/MIA  Recognition  Day’’  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day. 

NOW,  THEREFORE,  I,  WILLIAM  J.  OJNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  16,  1994,  as  National  POW/ 
MIA  Recognition  Day.  I  ask  that  every  American  take  time  to  honor  all 
former  American  POWs,  as  well  as  those  service  members  and  civilians 
still  unaccounted  for  as  a  result  of  their  service  to  our  great  Nation.  I 
encourage  the  American  people  to  recognize  the  families  of  these  missing 
Americans  for  their  ongoing  dedication  to  seek  the  truth  and  for  their  deter¬ 
mination  to  persevere  through  many  long  years  of  waiting.  Finally,  I  call 
upon  State  and  local  officials  and  private  organizations  to  observe  this 
day  with  appropriate  ceremonies  and  activities. 


47526  Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 

ire  Doc.  94-23177 
Filed  9-14-94;  4:46  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  731 

RIN  3206-AG36 

Suitability,  Personnel  Security  and 
Related  Programs,  Investigations,  and 
Suitability  Disqualification  Actions 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule. 

SUMMARY:  In  April  1991,  OPM  published 
interim  final  regulations  that  effected 
major  changes  in  procedures  governing 
background  investigations  to  determine 
suitability  for  competitive  service 
employment  and  eligibility  for 
employment  or  retention  in 
employment  in  national  security 
positions  (56  FR  18650,  April  23, 1991). 
The  interim  regulations  set  forth 
separate  criteria  and  procedures  for 
security  clearances  in  national  secinity 
cases  and  for  suitability  determinations 
in  cases  not  involving  national  security, 
and  created  the  OPM  Review  Panel,  an 
intermediate  appellate  body  for  appeals 
from  OPM  suitability  decisions. 

OPM  has  decided  to  revoke  the 
section  of  the  interim  regulations 
establishing  the  OPM  Review  Panel, 
based  on  comments  received  from  the 
public  and  experience  acquired  under 
the  interim  regulations  during  the  last 
three  years.  OPM  has  concluded,  as 
several  commenters  predicted,  that  the 
OPM  Review  Panel  has  not  served  a 
useful  independent  reviewing  function. 
EFFECTIVE  DATE:  October  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Lafferty,  Deputy  Associate 
Director  for  Investigations,  (202)  376- 
3800. 

SUPPLEMENTARY  INFORMATION:  OPM 
promulgated  the  current  suitability  and 
personnel  security  regulations  as  an 
interim  final  rule  with  a  request  for 


comments  in  April  1991.  56  FR  18650- 
18656  (April  23, 1991).  Conunents  were 
received  from  16  sources,  including 
individuals.  Federal  agencies.  Federal 
employee  unions,  and  public  interest 
organizations. 

A  number  of  commenters  objected  to 
creation  of  the  OPM  Review  Panel.  One 
agency  criticized  the  Panel  on  the 
ground  that  it  would  create  unnecessary 
delay  in  the  appeal  process  and  increase 
agency  operating  costs  by  keeping 
appellants  on  the  payroll  for  longer 
periods  of  time.  One  public  interest 
organization  voiced  concern  that 
decisions  of  the  Panel  might  not  be 
impartial,  given  the  fact  that  Panel 
members  would  be  employed  by  OPM 
and  their  performances  would  be 
appraised  by  OPM  officials.  A  Federal 
employee  union  noted  that,  historically, 
internal  review  boards  tend  to  support 
decisions  of  the  parent  organization. 

OPM  is  now  abolishing  the  Review 
Panel  primarily  because  the  Panel  has 
not  accomplished  its  intended  purpose. 
In  creating  the  Panel,  OPM  had  hoped 
to  decrease  costs,  provide  appellants 
with  a  streamlined  resolution  of  their 
cases,  and  cut  down  on  the  number  of 
appeals  taken  in  suitability  cases  to  the 
Merit  Systems  Protection  Board  (MSPB). 
Experience  has  shown,  however,  that  a 
large  number  of  appellants  still  proceed 
with  appeals  after  review  by  the  Panel; 
thus,  the  original  purpose  conceived  for 
the  Panel  has  not  been  realized.  OPM 
has,  therefore,  concluded  that  the  OPM 
Review  Panel  does  not  provide  a  useful 
independent  reviewing  function  and 
should  be  abolished. 

Prior  to  the  creation  of  the  Review 
Panel,  individuals  could  appeal  OPM 
suitability  decisions  directly  to  the 
MSPB,  and  the  appellants’  agencies  had 
the  option  to  suspend  them  or  to  retain 
them  in  a  pay  status  pending 
adjudication  of  the  appeal.  Under 
OPM’s  interim  final  rule  that 
established  the  Review  Panel, 
appellants  were  retained  in  a  pay  status 
while  their  appeals  were  pending  with 
the  Panel,  but,  if  the  Panel  affirmed 
OPM’s  decision,  the  appellants’ 
agencies  were  directed  to  remove  the 
appellants  within  five  days  of  receipt  of 
the  Panel’s  decision  by  the  agency.  With 
the  elimination  of  the  Review  Panel  as 
announced  herein,  OPM  has  determined 
that  appellants’  pay  status  will  be  the 
same  as  it  was  prior  to  creation  of  the 
Panel.  Therefore,  the  appellants’ 


employing  agencies  will  have  the  option 
to  suspend  the  appellants  or  to  retain 
them  in  an  active  pay  status  pending 
adjudication  of  the  appeal  to  the  MSPB. 

EO  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiA  EO  12866. 

Regulatory  Flexibility  Act 
I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Part  731 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  amends  5  CFR  pari 
731  as  follows: 

PART  731— SUITABILITY 

1.  The  Authority  for  Part  731 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302,  7301. 
7701;  E.O.  10577,  3  CFR,  1954-1958  Comp., 
p.  218;  E.O.  11222,  3  CFR,  1964-1965  Comp., 
p.  306;  E.O.  11491,  3  CFR,  1966-1970  Comp., 

p.  861. 

2.  Subpart  E  of  Part  731  is  revised  to 
read  as  follows: 

Subpart  E — Appeal  to  the  Merit 
Systems  Protection  Board 

§  731 .501  Appeal  to  the  Merit  Systems 
Protection  Board. 

(a)  An  individual  who  has  been  found 
unsuitable  for  employment  may  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  (the  Board).  An 
employee  or  appointee  who  appeals  a 
removal  directed  by  OPM  shall  notify 
the  employing  agency  of  the  appeal  at 
the  time  it  is  filed. 

(b)  Appeal  Procedures.  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  Part  1201  of  Title  5, 
Code  of  Federal  Regulations. 

(c)  Pay  Status  Pending  Appeal.  When 
an  employee  or  appointee  whom  OPM 
has  determined  to  be  unsuitable  files  an 
appeal  to  the  Board,  the  employing 
agency  may  either  suspend  the 
employee  or  appointee  on  the  day 
following  the  date  on  which  the  removal 
was  to  have  been  effected  pending 
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adjudication  of  the  appeal,  or  retain  the 
employee  or  appMsintee  in  an  active  duty 
status  for  the  period,  in  which  event  the 
agency  shall  so  notify  the  employee  or 
appointee.  Part  752  of  this  chapter  does 
not  apply  to  the  suspension. 

(FR  Doc.  94-22918  Filed  9-15-94;  8:45  am] 
BILUNG  C006  <32S-aM> 

DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1421 

RIN  0560-AD27 

1994^op  Peanuts;  National  Average 
Support  Levels  for  Quota  and 
Additional  Peanuts;  wtd  Minimum 
Commodity  CrecRt  Corporation  Export 
Edible  Sale  Price  for  Additional 
Peanuts 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1994  peanut  crop:  The 
national  average  support  level  for  quota 
peanuts  of  $678.36  per  sh(»t  ton  (st);  the 
national  average  support  level  for 
additional  peanuts  of  $132  per  st;  and 
the  minimum  Commodity  Credit 
CorpcN^ion  (CCC)  export  edible  sale 
price  for  additional  peanuts  of  $400  per 
st  The  determinations  of  the  national 
average  support  levels  for  quota  and 
additional  peanuts  were  made  pursuant 
to  the  statutmy  requirements  of  the 
Agricultiual  Act  of  1949  (the  1949  Act), 
as  amended  by  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  determination  of  the  minimum  CCC 
export  edible  sale  price  for  additional 
peanuts  is  a  discretionary  determination 
made  to  facilitate  the  mariLeting  of 
additional  peanut  contract  negotiatitms. 
EFFECTIVE  DATE:  February  15. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Robison,  Tobacco  and 
Peanuts  Analysis  Division,  Agricuhural 
Stabilization  and  Conservaticm  Service 
(ASCS),  Room  3732,  South  Building, 
United  States  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  Telephwie  202-720- 
7477. 

SUPPLEMENTARY  INFORMATIOm: 

Execotive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
significant. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are  Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12372 

This  {MTOgram/activity  is  not  sul^ect  to 
the  provisicms  of  Executive  Order  12372 
relating  to  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  preempt 
State  law,  are  not  retroactive,  and  do  not 
involve  administrative  appeals. 

R^ulatoty  FlexibilRy  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  these  determinations. 

Information  Collection  Requirements 

The  amendments  to  7  CFR  part  1421 
set  forth  in  this  final  rule  do  not  contain 
informathm  collectitms  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  35. 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1949  Act. 

On  Felunary  15, 1994,  the  Secretary 
announced  thie  natiimal  average  suppml 
levels  for  1994-CTop  quota  and 
additional  peanuts  and  the  minimum 
CCC  export  edible  sales  jwice  for  1994- 
crop  additional  peanuts. 

Section  1017  of  The  Food  Security 
Act  of  1985  provides  that  the  Secretary 
shall  determine  the  rate  of  loans, 
payments,  and  purchases  for  the  1991 
through  1995  crops  of  commodities 
without  regard  to  the  requirements  for 
notice  and  public  participation  in 
rulemaking  as  prescribed  in  5  U.S.C 
553  or  in  any  directive  of  the  Secretary. 

Determinations 

A.  Quota  Peanuts  Support  Level 

In  accordance  with  section  108B(a)(2) 
of  the  1949  Act,  the  national  average 
price  support  level  for  1994-crop  quota 
peanuts  must  be  the  corresponding 
1993-crop  price  support  level  adjusted 
to  reflect  any  increases  in  the  national 
average  cost  of  peanut  production 
(excluding  any  changies  in  the  cost  of 


land)  dining  the  calmidar  year 
immediatrfy  preceding  marketing  year 
(MY)  1994,  except  that  the  MY  1994 
price  support  level  cannot  exceed  the 
MY  1993  support  level  by  more  than  5 
percent.  In  the  event  of  a  reduction  in 
these  costs  of  production,  the  MY  1994 
price  support  level  for  quota  peanuts 
would  be  required,  undi^  the  terms  of 
SecticHi  108B,  to  be  unchanged  frc»n  MY 
1993.  The  MY  1993  quota  peanut  price 
support  level  is  $674.93  per  sL  The  MY 
1994  support  level  for  quota  peanuts 
was  determined  based  on  the  following 
estimates: 


Peanut  Cost  Escalator 
Calculations 


Variable 

component 

1993 

1994 

Total  cash  ex- 

penses  (less  in¬ 
terest  on  real  es- 

tate),  capital  re¬ 
placement.  and 
unpaid  iabor^  _ 

$488,631 

$492.91/ 

acre 

acre 

Trend  yields  . . 

2,500  Ibsy 

2.500  HasJ 

acre 

acre 

Adjusted  costs  per 

pound  . 

S0.195452 

$0.197164 

Adjusted  Costs  Per  Short  Ton 


Dollars  per  short  ton 


1992 

1993 

$390.90  . 

$394.33 

1994  Quota  Calculations 

(DoHars  per  short  ton) 


Change  during  T993  in  the  aver¬ 
age  cost  of  producing  peanuts  .  $3.43 

1994  Quota  Support  Level  (1993 

Support  ♦  escalator)  .  $674.93+ 

$3.43= 

$67a36 

’  Ecorxxnic  Research  Service  estimates. 

Source:  TPAO/ASCS/January  1994. 

As  indicated,  relevant  peanut 
production  costs  increased  from 
calendar  year  1992  to  1993.  The  MY 
1994  quota  peanut  price  support  level  is 
.  accordingly  established  at  $678.36  per 
st,  up  $3.43  pier  st  from  MY  1993. 

B.  Additional  Peanut  Support  Level 

Section  108B(bKl)  of  the  1949  Act 
provides  that  price  support  shall  be 
made  available  for  ad^tional  peanuts  at 
such  level  as  the  Secretary  determines 
will  ensure  no  losses  to  CCC  from  the 
sale  or  disposal  of  such  peanuts,  taking 
into  consideration  the  demand  for 
peanut  oil  and  peanut  meal,  expected 
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prices  of  other  vegetable  oils  and 
protein  meals,  and  the  demand  for 
peanuts  in  foreign  markets. 

The  MY  1994  price  support  level  for 
additional  p>eanuts  is  established  at 
$132  per  st  to  ensure  no  losses  to  CCC 
horn  the  sale  or  disposal  of  such 
peanuts,  up  $0.91  per  st  from  MY  1992. 
Peanuts  are  pledged  as  collateral  for 
price  support  loans.  The  peanuts  are 
then  sold  out  of  inventory  in  order  to 
recoup  the  loan  principal,  interest  and 
related  costs.  The  statutory  factors  have 
been  analyzed  as  set  out  below.  Based 
on  those  factors,  it  is  anticipated  that 
while  the  current  oil  market  is 
unusually  strong,  there  is  enough 
uncertainty  in  the  market  to  suggest 
caution  in  setting  the  floor  price  for 
inventory  peanuts  sold  for  crushing.  For 
that  reason,  it  has  been  determined  that 
the  support  rate  should  remain 
essentially  unchanged  from  the  level  for 
additional  peanuts  that  was  in  place  for 
the  1993  crop,  that  being  $131.09  per  st. 
However,  it  was  determined  to  increase 
the  support  level  to  reflect  a  simileu* 
percentage  increase  as  applied  to  the 
quota  support  level,  then  rounded  to  the 
nearest  whole  dollar  which  should 
continue,  it  has  been  determined,  to  be 
a  level  which  will  reasonably  assure  no 
losses  on  the  sale  or  disposal  of 
additional  peanuts  for  CCC.  In  making 
this  determination,  the  following 
information  was  considered. 

1.  The  domestic  use  of  peanut  oil 
during  MY  1994  is  forecast  to  be 

117.500  st,  up  6.8  percent  from  MY 
1993  project^  domestic  use.  MY  1994 
peanut  oil  beginning  stocks  are  expected 
to  be  25,000  st,  down  50  percent  from 
MY  1993,  The  MY  1994  average  peanut 
oil  price  is  expected  to  be  $0.35  per 
pound,  down  $0.06  per  pound  finom  MY 
1993. 

2.  The  domestic  use  of  peanut  meal 
during  MY  1994  is  forecast  to  be 
205,000  st,  up  44,000  st  from  MY  1993 
projected  domestic  use.  MY  1994 
peanut  meal  beginning  stocks  are 
expected  to  be  5,000  st,  down  1,000  st 
from  MY  1993.  The  MY  1994  average 
peanut  meal  price  is  expected  to  be 
$155  per  st,  up  $45  per  st  from  MY 
1993. 

3.  The  domestic  disappearance  of 
soybean  oil  during  MY  1994  is  forecast 
to  be  6,525,000  st,  up  1.2  percent  from 
projected  MY  1993  domestic 
disappearance.  MY  1994  soybean  oil 
beginning  stocks  are  expected  to  be 

462.500  st,  down  40.5  percent  from  MY 
1993.  The  MY  1994  average  soybean  oil 
price  is  expected  to  be  $0,275  per 
pound,  unchanged  frt>m  MY  1993. 

4.  The  domestic  disappearance  of 
cottonseed  oil  during  MY  1994  is 
forecast  to  be  530,000  st.  imchanged 


from  projected  MY  1993  domestic 
disappearance.  MY  1994  cottonseed  oil 
beginning  stocks  are  expected  to  be 

42,500  st,  up  4.9  percent  from  MY  1993. 
The  MY  1994  average  cottonseed  oil 
price  is  expected  to  be  $0.29  per  pound, 
down  $0,005  from  MY  1993. 

5.  The  domestic  disappearance  of 
soybean  meal  during  MY  1994  is 
forecast  to  be  24,500,000  st,  up  1.0 
percent  from  projected  MY  1993 
domestic  disappearance.  MY  1994 
soybean  meal  banning  stocks  are 
expected  to  be  300,000  st,  up  47  p>ercent 
from  MY  1993.  The  MY  1994  average 
soybean  meal  price  is  expected  to  be 
$165  per  st.  down  $35  per  st  frx>m  MY 
1993. 

6.  The  domestic  disappearance  of 
cottonseed  meal  during  MY  1994  is 
forecast  to  be  1,600,000  st,  up  3.9 
percent  from  projected  MY  1993 
domestic  disappearance.  MY  1994 
cottonseed  meal  beginning  stocks  are 
expected  to  be  40,000  st,  up  37.9 
percent  from  MY  1993.  The  average 
cottonseed  meal  price  for  MY  1994  is 
expected  to  be  $130  per  st,  down  $35 
per  st  from  MY  1993. 

7.  The  world  use  of  peanuts  for  MY 
1993  is  expected  to  be  23.03  million 
metric  tons,  down  0.1  percent  from  MY 
1992.  World  peanut  production  for  MY 

1993  is  forecast  to  be  22.74  million 
metric  tons,  down  1.5  percent  from  MY 
1992.  Ending  stocks  for  MY  1993  are 
forecast  at  0.59  million  metric  tons, 
down  30.0  percent  frt)m  MY  1992. 

C.  Minimum  CCC  Export  Edible  Sales 
Price  for  Additional  Peanuts 

The  minimum  price  at  which 
additional  peanuts  owned  or  controlled 
by  CXX  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  is  a 
discretionary  action  that,  by  practice,  is 
announced  at  the  same  time  as  quota 
and  additional  peanut  support  levels  to 
facilitate  the  negotiation  of  additional 
peanut  contracts  by  producers  and 
handlers. 

A  proposed  rule  setting  forth  the  MY 

1994  minimum  CCC  export  edible  sales 
price  of  $400  per  st  as  well  as  other 
determinations  not  related  to  this 
notice,  was  published  on  November  30, 
1993  (58  FR  63106).  Eight  comments 
were  received  during  the  public 
comment  period  that  ended  on 
December  2, 1993.  Comments  were 
submitted  by  four  grower  and  sheller 
orgemizations  that  supported  the 
proposed  $400  per  st  minimum  CCC 
export  edible  sales  price.  Two 
manufactmers  and  two  manufacturer 
organizations  made  no 
recommendations  on  this  issue.  For  the 
reasons  given  in  the  proposed  rule,  the 
miniminn  price  at  which  1994-crop 


additional  peanuts  owned  or  controlled 
by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  is  established 
at  $400  per  st. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Oilseeds,  Peemuts,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
peut  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423, 1425, 

1441Z,  1444f-l,  1445b-3a,  1445C-3, 1445e. 
and  1446f;  15  U.S.C  714b  and  714c. 

2.  Section  1421.7(b)(8)(iii)  is  amended 
by: 

A.  Removing  the  period  at  the  end  of 
paragraph  (b)(8)(iii)  and  inserting  a 
semicolon  in  its  place;  and 

B.  Adding  paragraph  (b)(8)(iv)  to  read 
as  follows: 

§  1421.7  Adjustment  of  basic  support 
rates. 

*  *  *  •  *  . 

(6)*  *  * 

(iv)  1994  Peanuts,  Quota — $678.36  per 
short  ton;  Additional — $132.00  per  short 
ton. 

***** 

3.  Section  1421.27  is  amended  by: 

A.  Removing  the  period  at  the  end  of 
paragraph  (a)(2)(iii)  and  inserting  a 
semicolon  in  its  place,  and 

B.  Adding  paragraph  (a)(2)(iv)  to  read 
as  follows: 

§  1 421 .27  Producer-handler  purchases  of 
additional  peanuts  pledged  as  collateral  for 
a  loan. 

(a)*  *  * 

(2).  *  * 

(iv)  The  1994  minimum  CCC  sales 
price  for  additional  peanuts  sold  for 
export  edible  use  is  $400  per  short  ton. 

***** 

Signed  at  Washington.  DC,  on  September  8, 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc  94-22922  Piled  9-15-94;  8:45  am) 
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7  CFR  Part  1468 

RIN056O-AD68 

Payment  Programs  for  Shorn  Wool, 
Wool  on  Unshorn  Lambs,  and  Mohair 
(1991-1995) 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  that  set  forth  the  1991-1995 
wool  and  mohair  payment  programs  as 
authorized  by  the  National  Wool  Act  of 
1954,  as  amended.  This  interim  rule 
provides  that  in  determining  net 
proceeds  for  shorn  wool  or  mohair, 
effective  for  1993  and  subsequent 
marketing  years,  marketing  charges  for 
commissions,  coring,  or  grading  shall 
not  be  deducted.  This  interim  rule 
removes  the  1  percent  assessment  on 

1993. 1994,  and  1995  marketings  and 
revises  payment  limitation  for  the  1995 
marketing  year.  The  changes 
necessitated  by  the  Omnibus 
Reconciliation  Act,  enacted  August  10, 
1993,  were  effective  for  the  1993 
marketing  year  beginning  January  1, 
1993.  Since  the  Act  made  changes  that 
affect  the  1993  and  1994  marketing 
years  which  are  currently  in  effect  with 
payments  in  process,  good  cause  is 
shown  to  make  the  changes  effective 
immediately  without  prior  notice  and 
comment.  Comments  will  be  received 
60  days  after  the  effective  date  and  be 
considered  when  the  rule  is  to  be  made 
final. 

DATES:  Interim  rule  effective  September 

16. 1994.  Comments  must  be  received 
on  or  before  November  15, 1994  in  order 
to  be  assured  consideration. 

ADDRESSES:  Submit  comments  to: 
Director.  Emergency  Operations  and 
Livestock  Programs  Division, 
Agricultural  Stabilization  and 

!  Conservation  Service  (ASCS),  United 
!  States  Department  of  Agriculture 
I  (USDA).  P.O.  Box  2415,  Washington,  DC 
'  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Diel,  Program  Specialist, 

I  Emergency  Operations  and  Livestock 
Programs  Division,  ASCS,  USDA,  P.O. 
Box  2415,  Washington,  DC  20013-2415, 
telephone  202-720-6605. 

SUPPLEMENTARY  INFORMATION: 

:  Executive  Order  12866 

I  This  interim  rule  is  issued  in 
;  conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA  it  has  been  determined  that 
this  interim  rule: 

I 


(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  or 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments — 10.059. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  do  not  preempt  State  laws  and  are 
not  retroactive  to  1992  and  prior  crop 
years.  Before  any  judicial  action  may  be 
brought  regarding  the  provisions  of  this 
regulation,  the  administrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  interim  rule  will  not 
result  in  any  chemge  in  the  public 
reporting  burden  or  in  the  application 
for  payment.  Therefore,  the  information 
collection  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  the  interim  rule. 


Request  for  Comments 

Comments  are  requested  with  respect 
to  this  interim  rule  and  such  comments 
shall  be  considered  in  developing  the 
final  rule. 

Background 

The  regulations  at  7  CFR  part  1468 
currently  set  forth  the  provisions  which 
are  used  to  administer  the  wool  and 
mohair  programs.  These  programs  are 
authorized  by  the  National  Wool  Act  of 
1954,  as  amended  (Wool  Act). 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  amended  the  Wool  Act  by: 

(1)  Requiring  the  Secretary  of 
Agriculture  not  to  deduct  marketing 
charges  for  commissions,  coring,  and 
grading  in  determining  net  sales 
proceeds  and  national  payment  rates  for 
shorn  wool  or  mohair;  and 

(2)  Revising  the  payment  limitation 
for  wool  and  mohair  producers  for  the 
1995  marketing  year  from  $125,000  to 
$100,000. 

Also,  the  Wool  Act  authorizes  the 
Secretary  to  deduct  a  1  percent 
assessment  from  Wool  Act  payments 
made  to  producers  during  the  1991  and 
1992  marketing  years.  Such  authority 
has  not  been  renewed.  Removing  the  1 
percent  assessment  will  increase 
producer’s  Wool  Act  payments  by  the  1 
percent  that  was  withheld  from  the  1991 
and  1992  marketing  year  payments. 

Not  deducting  marketing  charges  for 
commissions,  coring,  and  grading  in 
determining  net  sales  proceeds  and 
national  payment  rates  for  shorn  wool 
and  mohair  will  reduce  total  Wool  Act 
payments  by  a  small  amount.  Producers 
who  have  marketing  charges  for 
commissions,  coring,  and  grading  will 
have  their  payments  increased  slightly; 
but  the  national  payment  rate  will  be 
reduced  slightly.  This  action  should 
encourage  more  producers  to  core  and 
grade  their  wool  and  mohair  to  obtain 
a  higher  price  for  their  wool  or  mohair. 

The  decrease  in  the  payment 
limitation  for  the  1995  marketing  year 
from  $125,000  to  $100,000  will  reduce 
payments  slightly.  The  persons  affected 
by  this  change  would  be  larger 
producers  who  earn  over  $100,000  for  a 
marketing  year. 

The  statutory  requirement  not  to 
deduct  marketing  charges  for 
commissions,  grading,  and  coring  in 
determining  net  sales  proceeds  requires 
a  change  in  definitions.  All  references  to 
“net  sales  proceeds’’  have  been  changed 
to  “net  proceeds  for  payment  purposes’’. 
A  definition  for  “net  proceeds  for 
payment  purposes”  has  been  added  in 
§  1468.3. 

Section  1468.3  is  amended  by  adding 
the  definitions  for  (1)  commission;  (2) 
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coring;  (3)  deductible  marketing 
charges;  (4)  grading;  (5)  gross  proceeds; 
(6)  net  proceeds;  (7)  net  proceeds  for 
payment  purposes;  (8)  nondeductible 
marketing  charges;  and  (9) 
nonmarketing  barges. 

Section  1468.4  is  amended  to  reduce 
the  payment  limitation  for  the  1995 
marketing  year. 

Section  1468.5  is  amended  to  change 
the  reference  to  net  sales  proceeds. 

Section  1468.6  is  amended  to  exclude 
non-deductible  marketing  charges  in 
determining  net  proceeds  for  payment 
purposes.  Section  1468.6  is  also 
amended  to  change  the  reference  to  net 
sales  proceeds. 

Section  1468.8  is  amended  to  exclude 
non-deductible  marketing  charges  in 
determining  net  proceeds  for  payment 
purposes.  Section  1468.8  is  also 
amended  to  change  the  reference  for  net 
sales  proceeds,  and  to  remove  the  1 
percent  assessment. 

Section  1468.10  is  amended  to  change 
the  reference  for  net  sales  proceeds. 

Section  1468.13  is  amended  to  change 
the  reference  for  net  sales  proceeds. 

Section  1468.15  is  removed  to 
withdraw  the  provision  for  assessments. 

It  is  necessary  that  this  regulation  be 
placed  in  effect  as  soon  as  possible. 

Since  the  Omnibus  Reconciliation  Act 
amendments  went  into  effect  during  the 
1993  marketing  year  and  assistance  in 
process  is  being  affected  by  the  statutory 
changes,  these  changes  need  to  be 
implemented  immediately  so  as  to 
impact  the  1993  and  1994  marketing 
years.  Accordingly,  good  cause  is  shown 
for  making  this  rule  effective  without 
prior  public  notice  and  comment. 
Comments  will  be  reviewed  after  the 
interim  rule  is  effective. 

List  of  Subjects  in  7  CFR  Part  1468 

Grant  programs — agriculture. 
Livestock,  Mohair.  Reporting  and 
recordkeeping  requirements.  Wool. 

Accordingly,  7  CFR  part  1468  is 
amended  as  follows: 

PART  1468— WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.a  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.3  is  amended  to  add 
“commission,”  “coring,”  “deductible 
marketing  charges,”  “grading,”  “gross 
proceeds,”  “net  proceeds,”  “net 
proceeds  for  payment  purposes,” 
“nondeductible  marketing  charges,”  and 
“ntmmarketing  charges”  definitions  to 
read  as  follows: 

§1468.3  Definitions. 

*  ft  *  *  * 


Commission  means  fees  or  charges 
incurred  to  market  shorn  wool  or 
mohair  on  behalf  of  the  producer. 
Examples  of  commissions  include 
charges  for  overhead  charges,  operating 
expenses,  in  and  out  charges,  insurance, 
advertising,  association  dues,  or 
assessments. 

Coring  means  obtaining  a  sample 
representative  of  a  lot  of  grease  wool  or 
mohair.  The  sample  is  tested  for  yield, 
diameter,  and  vegetable  matter  content. 
The  core  sample  may  also  be  used  to 
measure  clean  color. 

ft  ft  ft  ft  ft 

Deductible  marketing  charges  means 
service  fees  or  charges  paid  by  or  for  the 
account  of  the  producer  that  are  directly 
related  to  marketing  of  shorn  wool  or 
mohair,  such  as,  but  not  limited  to. 
transportation  (fireight),  scouring,  and 
carbonizing  and  are  deducted  from  a 
producer’s  gross  proceeds  to  determine 
price  support  payments, 

ft  ft  ft  ft  ft 

Grading  (sorting  and  classing)  means 
the  grouping  of  like  fleeces  by 
measurable  characteristics,  such  as 
fineness,  yield,  vegetable  matter  type 
and  content,  length,  strength,  and  color. 
Skirting  is  not  considered  to  be  part  of 
the  grading  process. 

ft  ft  ft  ft  ft 

Gross  proceeds  means  the  cunount 
computed  for  the  seller  on  a  grease  basis 
before  any  marketing  or  nonmarketing 
charges  have  been  subtracted. 

ft  ft  ft  ft  ft 

Net  proceeds  means  the  amount  paid 
to  the  seller  after  all  marketing  and 
nonmarketing  charges  have  been 
subtracted. 

Net  proceeds  for  payment  purposes 
means  proceeds  that  are  determined  by 
subtracting  fi-om  the  gross  proceeds  of 
the  wool  or  mohair  all  deductible 
marketing  charges  and  any  amount  of 
nondeductible  marketing  charges  that 
exceeds  the  combined  total 
nondeductible  marketing  charges  for 
price  support  payment  established  by 
CCC.  This  figure  is  also  used  in 
establishing  national  payment  rates  and 
individual  producer  payments. 

Nondeductible  marketing  charges 
means  service  fees  or  charges  paid  by  or 
for  the  account  of  the  producer  for 
commission,  grading,  and  coring,  and 
are  not  deducted  fix»m  a  producer’s 
gross  proceeds  to  determine  price 
support  payments.  CCC  shall  determine 
the  combined  total  charges  for 
commission,  grading,  and  coring  on 
which  price  support  payments  will  be 
made. 

Nonmarketing  charges  means  charges 
paid  by  or  for  the  account  of  the 
producer  that  are  not  directly  related  to 


improving  the  marketability  of  the  shorn 
wool  or  mohair,  such  as,  but  not  limited 
to,  storage,  bags,  advances,  interest  on 
advances,  shearing,  and  association 
dues,  and  are  not  deducted  from  the 
producer’s  gross  proceeds  to  determine 
price  support  payments. 

ft  ft  ft  ft  ft 

3.  Section  1468.4  is  amended  by: 

A.  Revising  paragraphs  (c)(3)  and 
(c)(4),  and 

B.  Adding  paragraph  (c)(5)  to  read  as 
follows; 

§  1 468.4  Eligibility  for  payments. 

ft  ft  ft  ft  ft 

(c)  •  *  * 

(3)  $150,000  for  the  1993  marketing 
year, 

(4)  $125,000  for  the  1994  marketing 
year;  and 

(5)  $100,000  for  the  1995  marketing 
year. 

ft  ft  ft  ft  ft 

4.  Section  1468.5  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

§  1468.5  Bona  fide  marketing  within  a 
specifiad  marketing  year. 

ft  ft  ft  ft  ft 

(b)  The  price  utilized  for  the  purpose 
of  computing  net  proceeds  for  {>ayment 
piuposes  under  the  provisions  of 
§  1468.8  shall  not  exceed  the  fair  market 
value  of  the  wool  or  mohair  as 
determined  by  CCC 

ft  ft  ft  ft  ft 

(d)  The  exchange  of  wool  or  mohair 
for  merchandise  or  services  of  a  nature 
other  than  wool  or  mohair  or  wool  or 
mohair  products  will  be  considered  as 
a  bona  fide  marketing  if  a  definite  price 
for  the  wool  or  mohair  is  established  by 
the  parties  prior  to  the  exchange.  Such 
price,  or  whatever  other  price  CCC 
determines  is  the  fair  market  value  for 
such  wool  or  mohair,  whichever  is 
lower,  shall  be  used  for  the  purpose  of 
computing  the  net  proceeds  for  payment 
purpose  under  the  provisions  of 
§1468.8. 

ft  ft  ft  ft  ft 

5.  Section  1468.6  is  amended  by 
revising  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows: 

§  1468.6  Contents  of  sales  docunDents. 

ft  ft  ft  ft  ft 

(b)  •  •  * 

(5)  The  gross  amount  paid  to  the  seller 
on  a  grease  basis. 

(6)  The  net  amount  paid  to  the  seller 
after  the  deduction  of  all  marketing  and 
nonmarketing  charges  have  been 
subtracted. 

(i)  (A)  The  following  is  applicable  to 
1993  and  prior  marketing  years. 
Marketing  deductions  may  be  itemized 
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or  as  a  composite  amount  for  all 
marketing  charges  with  an  explanation 
of  what  services  are  included  in  that 
amount.  If  it  is  the  practice  of  a 
marketing  agency  to  show,  on  the  sales 
document,  only  the  net  proceeds  after 
marketing  deductions,  the  gross  sales 
proceeds  and  the  amoxmt  of  the 
marketing  deductions  need  not  be 
shown,  provided  the  sales  document 
contains  a  statement  reading 
substantially  as  follows: 

“The  net  proceeds  for  payment 
purposes  after  marketing  deductions 
shown  herein  were  computed  by 
deducting  from  the  gross  proceeds 
charges  for  the  following  marketing 

services: - .  Details  of  these 

charges  will  be  furnished  on  request.” 

(B)  All  services  for  which  deductions 
are  made  shall  be  enumerated  in  the 
blank  space  indicated.  If  a  sales 
document  shows  charges  without 
specifying  their  nature,  the  charges  will 
hie  considered  deductible  marketing 
ch^es. 

(ii)  (A)  The  following  is  applicable  to 
1994  and  subsequent  marketing  years. 
Nondeductible  marketing  charges  must 
be  identified  separately  ^m  other 
deductible  marketing  charges  and 
noiunarketing  charges  and  the  amount 
of  such  specified.  If  commissions, 
grading,  and/or  coring  are  identified  as 
being  included  in  marketing  charges, 
the  services  that  are  includ^  in 
commissions  and/or  grading  must  be 
specified.  CCC  shall  determine  the 
combined  total  for  commission,  grading, 
and  coring  charges  on  which  price 
support  payments  will  be  made. 
Deductible  marketing  charges  and 
nonmarketing  charges  may  be  itemized 
or  as  a  composite  amount  for  edl 
deductible  marketing  charges  and 
nonmarketing  charges  with  an 
explanation  of  what  services  are 
included  in  that  amount.  If  it  is  the 
practice  of  a  marketing  agency  to  show 
only  the  net  proceeds  paid  to  the  seller; 
the  gross  sales  proceeds,  the  amount  of 
deductible  marketing  charges,  and 
nonmarketing  charges  need  not  be  * 
shown,  provided  the  sales  document 
contains  a  statement  reading 
substantially  as  follows: 

“The  net  proceeds  paid  to  the  seller 
were  computed  by  subtracting  from  the 
gross  sales  proceeds  all  marketing 
charges  and  nonmarketing  charges. 
Deductible  marketing  charges  and 
nonmarketing  charges  deducted  from 

gross  proceeds  include: - .  Details 

of  these  charges  will  be  furnished  on 
request.” 

(B)  All  the  services  for  which 
deductions  are  made  shall  be 
enumerated  in  the  blank  space  as 
indicated.  If  a  sales  document  shows 


charges  without  specifying  the  nature, 
the  charges  will  be  considered 
deductible  marketing  charges. 

(iii)  If  a  sales  document  contains  a 
figure  for  net  proceeds  for  payment 
purposes,  computed  for  a  location  other 
than  the  producer’s  farm,  ranch,  or  local 
shipping  point,  the  person  preparing  the 
sales  document  shall  show  thereon  the 
name  of  the  location  for  which  the  net 
proceeds  for  payment  purposes  have 
been  computed.  If  a  marketing  agency 
has  guaranteed  a  minimum  sales  price 
for  the  wool  or  mohair,  is  unable  to  sell 
the  wool  or  mohai.*'  for  a  higher  price, 
and  therefore  settles  with  the  producer 
on  the  basis  of  such  guaranteed 
minimum  price,  the  sales  document 
shall  be  on  the  basis  of  guaranteed 
minimum  price,  regardless  of  a  lower 
price  at  which  the  agency  may  sell  the 
wool  or  mohair.  In  such  a  case,  the 
marketing  agency  shall  indicate  on  the 
sales  document  that  the  price  is  the 
guaranteed  minimum  sales  price. 
***** 

6.  Section  1468.8  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1468.8  Computation  of  payment 

(a)  (1)  The  amount  of  the  shorn  wool 
or  mohair  price  support  payment  shall 
be  computed  by  applying  the  rate  of 
payment  to  the  net  proceeds  for 
payment  purposes  for  the  wool  or 
mohair  marketed  during  the  specified 
marketing  year.  For  shorn  wool 
payments,  if  there  is  a  purchase  by  the 
producer  of  unshorn  lambs,  the 
resultant  amount  shall  be  reduced,  by 
an  amount  resulting  from  multiplying 
the  liveweight  at  the  time  of  purchase  of 
such  lambs  reported  in  the  application 
for  payment  by  the  calculated  wool  on 
shorn  lambs  price  support  for  such 
marketing  year.  If  the  amount  of  the 
reduction  exceeds  the  payment 
computed  on  the  shorn  wool  marketed, 
the  liveweight  of  lambs  which 
corresponds  to  the  excess  amount  shall 
be  carried  forward  and  used  to  reduce 
payments  on  unshorn  lambs  marketed 
or  slaughtered  or  shorn  wool  marketed 
in  the  current  or  subsequent  years. 

(2)  Except  as  provided  in  §  1468.6 
(b)(6)  with  respect  to  a  guaranteed 
minimum  sales  price,  the  net  proceeds 
for  payment  purposes  for  shorn  wool 
and  shorn  mohair  shall  be  determined 
by  subtracting  ft’om  the  gross  sales 
proceeds  of  the  shorn  wool  or  mohair  all 
deductible  marketing  charges,  and  any 
amount  of  nondeductible  marketing 
charges  that  exceed  the  combined  total 
nondeductible  marketing  charges  for 
price  support  payment  established  by 
CCC. 


(b)  The  amount  of  the  price  support 
payment  due  a  producer  for  wool  on 
unshorn  lambs  shall  be  computed  by 
applying  the  rate  of  payment  to  the 
liveweight  of  the  lambs  sold  or  moved 
to  slaughter  during  the  specified 
marketing  yeeir,  reduced,  on  account  of 
the  purchase  or  importation  by  the 
producer  of  imshom  lambs,  by  the 
liveweight  at  the  time  of  purchase  or 
importation  of  such  lambs  reported  in 
the  application  for  payments.  If  the 
amoimt  of  the  reduction  exceeds  the 
liveweight  of  the  unshorn  lambs  sold  or 
moved  to  slaughter  during  said 
marketing  year,  such  excess  liveweight 
shall  be  carried  forward  and  used  to 
reduce  payments  on  the  wool  on 
unshorn  lambs  marketed  or  slaughtered 
or  shorn  wool  marketed  in  the  current 
or  subsequent  years. 
***** 

7.  Section  1468.10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 468. 1 0  Preparation  of  application. 

(a)  Application  for  price  support 
payments  for  shorn  wool,  shorn  mohair, 
and  wool  on  unshorn  lambs  must  be 
submitted  by  completing  Form  CCC- 
1155,  “Application  for  Payment 
(National  Wool  Act)”.  Marketing 
agencies  may  assist  producers  in  filling 
out  applications  by  inserting  the 
information  on  sales  of  wool  and  mohair 
and  sending  sales  documents  to  the 
appropriate  county  office,  but  the 
producer  must  sign  the  application  and 
is  responsible  for  the  requirements  as  to 
the  time  and  manner  of  filing  the 
application.  If  the  producer  paid 
marketing  charges  not  shown  on  the 
sales  document,  such  charges  shall  be 
considered  in  arriving  at  the  net 
proceeds  for  pajTnent  purposes. 
***** 

'  8.  Section  1468.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1468.13  Payment 

(a)  Payments  under  this  part  shall  be 
made  only  on  the  basis  of  the  net 
proceeds  for  payment  purposes  received 
for  wool  or  mohair  or  the  calculated 
amount  of  wool  grown  on  unshorn 
lambs  sold  or  moved  to  slaughter.  No 
payment  shall  be  made  on  that  part  of 
any  sale  which  has  been  canceled  or  on 
the  basis  of  prices  or  weights  which 
have  been  fraudulently  increased  for  the 
purpose  of  obtaining  higher  payments. 
No  payment  shall  be  made  on  sales  to 
a  wool  or  mohair  growers  association, 
which  is  not  a  cooperative  marketing 
association,  by  its  producer-members  on 
the  basis  of  net  proceeds  for  payment 
purposes  in  excess  of  the  fair  market 
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value  of  the  wool  or  mohair  (grease 
basis),  as  determined  by  CCC. 

*****  41 

§  1468.15  [Removed  and  reserved] 

9.  Section  1468.15  is  removed  and 
reserved. 

Signed  at  Washington,  DC,  on  September  8, 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  94-22921  Filed  9-15-94;  8:45  am) 
BILUNO  CODE  341(M)54> 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  94-009-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  California 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  California 
from  Class  Free  to  Class  A.  We  have 
determined  that  California  no  longer 
meets  the  standards  for  Class  Free 
status.  This  action  imposes  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  California. 

DATES:  Interim  rule  effective  September 
16, 1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  15, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
009-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4918. 


SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 

Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail: 

(1)  Maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  ba^ 
and  successfully  closing  (investigating 
and  resolving)  a  certain  percentage  of 
cases  of  brucellosis  infection  detected 
by  the  Market  Cattle  Identification  (MCI) 
program,  a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
slaughter  establishments;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  fi’om  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owTis;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Because  of  its  herd  infection  rate, 
California  was  classified  as  a  Class  Free 
State  on  April  4, 1994,  in  an  interim 
rule  published  in  the  Federal  Register 
(59  FR  15612-15613,  Docket  No.  94- 
009-1);  there  had  been  no  known 
brucellosis  in  cattle  in  California  for  12  . 
consecutive  months.  Since  then, 
however,  two  cattle  herds  in  California 


have  been  foimd  to  be  infected  with 
brucellosis. 

To  attain  and  maintain  Class  A  status, 
a  State  or  area  must:  (1)  Not  exceed  a 
cattle  herd  infection  rate,  due  to  field 
strain  Brucella  abortus,  of  0.25  percent 
or  2.5  herds  per  1,000  ^sed  on  the 
number  of  reactors  found  within  the 
State  during  any  12  consecutive  months, 
except  in  States  with  10,000  or  fewer 
herds;  (2)  trace  to  the  farm  of  origin  90 
percent  of  all  brucellosis  reactors  found 
in  the  course  of  MQ  testing;  (3) 
successfully  close  at  least  95  percent  of 
the  MCI  reactor  cases  traced  to  the  farm 
of  origin  during  the  12-consecutive- 
month  period  immediately  prior  to  the 
most  recent  anniversary  of  the  date  the 
State  or  area  was  classified  Class  A;  and 
(4)  have  a  specified  surveillance  system, 
as  described  above,  including  an 
approved  individual  herd  plan  in  effect 
within  15  days  of  locating  the  source 
herd  or  recipient  herd.  ,  . 

After  reviewing  California’s 
brucellosis  program  records,  we  have 
concluded  that  California  meets  the 
standards  for  Class  A  status.  Therefore, 
we  are  removing  California  fi'om  the  list 
of  Class  Free  States  or  areas  in  §  78.41(a) 
and  adding  it  to  the  list  of  Class  A  States 
or  areas  in  §  78.41(b).  This  action  will 
place  certain  restrictions  on  the 
interstate  movement  of  cattle  fi-om 
California. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
prevent  the  interstate  spread  of 
brucellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
cunendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 
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Cattle  moved  interstate  are  moved  for 
slau^ter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  C^fomia  from  Class  Free  to 
Class  A  increases  testing  requirements 
governing  the  interstate  movement  of 
cattle.  However,  testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  horn 
certified  brucellosis-fiee  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  California,  as  well  as 
buyers  and  importers  of  cattle  from  the 
State. 

There  are  an  estimated  28,000  cattle 
herds  in  California  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  are  owned  by  small 
entities.  Most  of  these  herds  are  not 
certified  brucellosis-free.  Test-eligible 
cattle  offered  for  sale  from  other  than 
certified  brucellosis-free  herds  must 
have  a  negative  test  under  Class  A  status 
regulations,  but  not  under  regulations 
concerning  Class  Free  status.  This 
testing  costs  approximately  $3.25  per 
head.  If  such  testing  were  distributed 
equally  among  all  ^rds  affected  by  this 
rule,  the  change  to  Class  A  status  would 
cost  approximately  $16  per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Califbmia  to 
Class  A  would  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  by  this  interim  rule. 

Under  these  tdrcmnstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  sviit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 
This  document  ccmtains  no 
informaticm  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g, 
115, 117, 120, 121, 123-126, 134b,  134f;  7 
CFR  2.17,  2.51,  and  371.2(d). 

§78.41  [Amended] 

2.  Section  78.41,  paragraph  (a),  is 
ameiKied  by  removing  “California,”. 

3.  Section  78.41,  paragraph  (b),  is 
amended  by  adding  “Califomia,” 
immediately  following  “Arkansas,”. 

Done  in  Washington,  DC,  this  12th  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plan  t 
Health  Inspection  Service. 

IFR  Doc.  94-22982  Filed  9-15-94;  8:45  ami 
BtLUNG  CODE  34tO-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-ANE-08;  Amendment  39- 
6962;  AD  91-08-07] 

Airworthiness  Directives;  Textron 
Lycoming  TIO-360,  TIO-640,  LTIO-540; 
TtO-641,  and  TIVO-640  Series 
Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  91-08-07  applicable  to  Textron 
Lycoming  TIO-360,  TIO-540,  LTIO- 
540,  TlO-541,  and  TIVO-540  series 
reciprocating  engines  that  was 
published  in  the  Federal  Register  on 
April  9, 1991  (56  FR  14306).  The 
Textron  Lycoming  Service  Instruction 
(SI)  referenced  in  the  NOTE  in  the 
Compliance  section  is  incorrect.  This 
document  corrects  that  SI  reference.  In 
all  other  respects,  the  original  document 
remains  the  same. 

DATES:  Effective  September  16, 1994. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Textron  Lycoming  TIO-360,  TK>- 


540,  LTIO-540.  TIO-541,  and  TlVO-540 
series  reciprocating  engines,  was 
publi^ed  in  the  Federal  Register  on 
April  9, 1991  (56  FR  14306).  The 
following  correction  is  needed: 

On  page  14307.  starting  in  the  center 
column,  in  the  NOTE  following 
paragraph  (b)(4),  in  the  second  and  third 
lines,  "Service  Instruction  No.  1460” 
should  read  “Service  Instruction  No. 
1446.” 

Issued  in  Burlington,  MA,on  September  2, 
1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  94-22955  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (hereinafter  referr^  to  as  the 
“Kentucky  program”)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  and  additions  of  statutes  to 
the  Kentucky  Revised  Statutes  (KRS) 
pertaimng  to  disposal  of  coal 
combustion  fly  ash,  bottom  ash,  and 
scrubber  sludge.  The  amoidment  is 
intended  to  improve  operational 
efficiency. 

EFFECTIVE  DATE*.  September  16. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  2675  Regency  Road. 
Lexington,  Kentucky  40503.  Telephone: 
(606) 233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

1.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program. 
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including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  16, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11,  917.13,  917.15,  917.16, 
and  917.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  18, 1994 
(Administrative  Record  No.  KY-1276), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  It  replaces  a  previous  proposed 
amendment  dated  November  17, 1993 
(Administrative  Record  No.  KY-1260). 
Kentucky  submitted  the  proposed 
amendment  at  its  own  initiative.  Known 
as  Senate  Bill  266,  the  amendment  was 
passed  by  Kentucky’s  General  Assembly 
during  the  1994  regular  session.  It 
consists  of  propos^  new  and  amended 
statutes  to  KRS  pertaining  to  disposal  of 
coal  combustion  fly  ash,  bottom  ash, 
waste  firom  fluidiz^  bed  combustion, 
and  scrubber  sludge.  The  statutes  offer 
surface  coal  mining  permittees  the 
option  to  dispose  of  coal  combustion 
waste  on  the  permit  area.  Kentucky 
proposes  to  revise  KRS  350.010  to 
define  coal  combustion  by-products, 
tmd  add  a  new  section  of  KRS  chapter 
350  to  specify  the  procedures  governing 
the  disposal  of  coal  combustion  by¬ 
products. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  19, 
1994,  Federal  Register  (59  FR  26153), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
June  20, 1994. 

III.  Director’s  Findings 

Set  forth  below,  pvirsuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

Revisions  to  Kentucky’s  Statutes  With 
No  Corresponding  Federal  Regulations 

1.  KRS  350.010— Definition 

At  KRS  350.010(22),  Kentucky  is 
defining  “coal  combustion  by-products" 
to  mean  fly  ash.  bottom  ash.  scrubber 
sludge,  emd  waste  firom  fluidized  bed 


combustion,  produced  by  the 
combustion  of  coal.  Coal  combustion 
by-products  do  not  include  boiler  slag, 
or  residues  of  refuse-derived  fuels,  such 
as  municipal  solid  waste,  tires,  and 
solvents. 

There  is  no  direct  Federal  counterpart 
for  this  definition.  However,  the 
Director  finds  the  proposed  definition  at 
KRS  350.010(22)  to  be  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

2.  KRS  350 — Additions  to  Statute 

(a)  At  KRS  350(1),  Kentucky  is  adding 
a  provision  allowing  the  State  to  issue 
permits  authorizing  the  disposal  of  coal 
combustion  by-products  at  surface  coal 
mining  operations. 

(b)  At  KRS  350(2),  Kentucky  is 
restricting  the  application  of  the  statute 
to  the  disposal  of  waste  fiom  burning 
clean  oil  or  gas  with  coal,  if  the  oil  or 
gas  is  used  only  for  startup  or  flame 
stabilization.  The  types  of  by-products 
excluded  fi'om  application  are  those 
coal  combustion  by-products:  (1)  For 
which  a  special  waste  formal  permit  or 
a  special  waste  permit-by-rule  is 
required  imder  KRS  Chapter  224;  (2) 
that  have  been  mixed  or  otherwise  co¬ 
managed  with  low  volume  waste  or 
with  materials  that  exhibit  hazardous 
waste  characteristics;  (3)  generated  prior 
to  the  effective  date  of  tMs  Act,  imless 
the  applicant  can  demonstrate  that  these 
by-products  have  not  been  mixed  or 
otherwise  co-managed  with  low  volume 
waste  or  with  materials  that  exhibit 
hazardous  waste  characteristics,  or  (4) 
which  are  injected  underground. 

(c)  At  KRS  350(3),  Kentucky  is 
requiring  that  an  application  to  modify 
an  existing  permit  to  initially  include 
disposal  of  coal  combustion  by-products 
be  an  application  for  a  major  revision  or 
an  amendment  imder  KRS  350.070. 

(d)  At  KRS  350(4),  Kentucky  is 
specifying  that  modifications  for  an 
existing  permit  that  includes  coal 
combustion  by-product  disposal  may  be 
made  by  application  for  a  minor 
revision,  where  the  application 
proposes  disposal  of  the  same  by¬ 
products  in  the  same  location  as 
approved  in  the  existing  permits. 

(e)  At  KRS  350(5),  Kentucky  is 
specifying  that  mo^fications  for  an 
existing  permit  to  increase  the  amount 
of  coal  combustion  by-products  to  be 
received,  to  change  the  components  of 
the  by-products,  or  to  change  the 
generating  facility  may  be  made  by 
application  for  a  minor  revision.  If  the 
proposed  changes  result  in  an  increase 
of  concentrations  of  heavy  metals,  or  if 
public  notice  is  deemed  necessary,  an 
application  for  a  major  revision  will  be 
required. 


(f)  At  KRS  350(6),  Kentucky  is 
requiring  that  a  permittee  keep  accurate 
records,  to  be  available  upon  request,  to 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet)  showing  the  source  and 
amount  of  each  shipment  of  coal 
combustion  by-products  received. 

(g)  At  KRS  350(7),  Kentucky  is 
requiring  that  prior  to  disposal  of  coal 
combustion  by-products,  any  material 
not  approved  for  disposal  shall  be 
removed  fiom  the  co^  combustion  by¬ 
productions  and  records  kept 

(h)  At  KRS  350(8),  Kentucky  is 
requiring  that  coal  combustion  by¬ 
products  be  disposed  of  only  in  the  pit 
or  extraction  area,  unless  the  permittee 
makes  a  demonstration  that  no  adverse 
environmental  impacts  will  occur. 

(i)  At  KRS  350(^,  Kentucky  is 
prohibiting  the  disposal  of  any 
component  of  the  coal  combustion  by¬ 
products  listed  or  meeting  the  criteria  of 
hazardous  waste  as  specified  in  the 
State’s  law  and  administrative 
regulations  governing  hazardous  wastes. 

Tj)  At  KRS  350(10),  Kentucky  is 
requiring  that  the  permittee  prepare  and 
maintain  accurate  maps  showing  each 
location  where  coal  combustion  by¬ 
products  have  been  disposed  of  and  the 
volume  of  coal  combustion  by-products 
disposed  of  at  that  location.  Phase  I 
bond  release  is  not  permitted  unless  the 
appropriate  maps  have  been  submitted. 

(k)  At  KRS  350(11),  Kentucky  is 
requiring  that  the  permittee  or  applicant 
provide  representative  samples  of  the 
coal  combustion  by-products,  if 
requested  or  if  required  by  the  issued 
permit. 

(l)  At  KRS  350(12),  Kentucky  is 
requiring  that  the  permittee  annually 
obtain  and  submit  to  the  Cabinet  a 
laboratory  analysis  to  characterize  the 
coal  combustion  by-products  in  the 
manner  required  by  KRS  Chapter  224 
and  the  Resources  Conservation  and 
Recovery  Act  of  1976  (Pub.  L.  94-580), 
as  amended. 

(m)  At  KRS  350(13),  Kentucky  is 
requiring  that  if  the  disposal  of  coal 
combustion  by-products  is  proposed, 
any  required  newspaper  advertisement 
include  the  intended  action  and  the 
name,  address,  and  location  of  the 
facility  that  will  generate  the  by¬ 
products. 

(n)  At  KRS  350(14),  Kentucky  is 
requiring  that  the  application  include  a 
demonstration  that  the  applicant  has  the 
legal  right  to  dispose  of  coal  combustion 
by-products  on  ^e  proprised  areas.  A 
copy  of  the  applicable  conveyance  must 
also  be  included.  If  the  mineral  estate 
has  been  severed  from  the  surface  estate, 
a  written  consult  frt>m  the  surface 
owner  for  the  disposal  or  a  copy  of  the 
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conveyance  that  expressly  grants  or 
reserves  the  right  to  dispose  of  coal 
combustion  by-products  must  also  be 
included. 

(o)  At  KRS  350(15),  Kentucky  is 
requiring  that  the  application  include 
certain  identifying  information  for  the 
generating  facility,  a  listing  of  each  of 
the  component  materials  the  coal 
combustion  by-products  will  contain, 
and  the  approximate  volume  in  cubic 
yards  and  the  approximate  tonnage  that 
will  be  received  from  the  generating 
facility  annually  and  for  the  term  of  the 
permit. 

(p)  At  KRS  350(16),  Kentucky  is 

requiring  that  the  application  include 
the  results  of  representative  sampling 
and  laboratory  analysis  of  each  * 

component  of  the  coal  combustion  by¬ 
products  for  contaminants  listed  in 
Kentucky’s  administrative  regulations. 
The  analysis  must  test  for  certain  metals 
and  address  neutralization  potential  and 
potential  acidity  and  a  demonstration 
must  be  made  that  each  component  of 
the  by-products  does  not  contain  any 
contaminant  at  a  concentration  that 
equals  or  exceeds  specified  regulatory 

(q)  At  KRS  350(17),  Kentucky  is 
requiring  that  the  application  describe 
the  proposed  methods  of  by-product 
handling  and  disposal,  including 
methods  of  record  keeping. 

(r)  At  KRS  350(18),  Kentucky  is 
requiring  that  the  application  include 
appropriate  maps  and  drawings  of  all 
areas  and  facilities  to  be  used  in  the 
permit  area  for  by-product  handling  and 
disposal. 

(s)  At  KRS  350(19),  Kentucky  is 
requiring  that  the  application  contain  a 
determination  of  the  probable 
hydrologic  consequences  of  the  disposal 
of  coal  combustion  by-products  for  the 
permit  and  adjacent  area  and  contain  a 
description  of  the  measures  to  be  taken 
to  assure  that  the  disposal  will  not  pose 
a  threat  to  human  health  or  the 
environment,  to  minimize  disturbances 
to  the  hydrologic  balance,  and  to 
prevent  material  deunage  to  the 
hydrologic  balance  outside  the  permit 
area.  Certain  protective  and  preventative 
measures  must  also  be  described, 
including  measiures  to  be  taken  to 
prevent  coal  combustion  by-products 
from  becoming  airborne. 

(t)  At  KRS  350(20),  Kentucky  is 
requiring  that  the  application  include 
baseline  data  to  characterize  the  quality 
of  ground  and  surface  water  in  areas 
that  may  be  affected  by  disposal  of  the 
by-products. 

(u)  At  KRS  350(21),  Kentucky  is 
requiring  that  surface  and  ground  water 
baseline  data  collection  and  monitoring 
stations  be  established,  as  appropriate. 


In  determining  the  number  and 
locations  of  monitoring  wells,  the 
Cabinet  shall  recognize  the  distinct 
differences  between  disposal  of  coal 
combustion  by-products  under  this 
section  and  the  disposal  of  coal 
combustion  by-products  for  which  a 
special  waste  formal  permit  or  a  special 
waste  registered  permit-by-rule  is 
required  imder  KRS  Chapter  224. 

(v)  At  KRS  350(22),  Kentucky  is 
requiring  that  the  characterization  of 
ground  water  include  certain  specified 
parameters. 

(w)  At  KRS  350(23),  Kentucky  is 
requiring  that  the  characterization  of 
surface  water  include  certain  specified 
parameters. 

(x)  At  KRS  350(24),  Kentucky  is 
requiring  that  the  minimum  number  of 
sampling  events  for  ground  and  surface 
water  for  parameters  beyond  those 
usually  required  be  in  accordance  with 
Kentucky’s  administrative  regulations 
promulgated  pursuant  to  KRS  Chapter 
224,  pertaining  to  special  waste  landfills 
used  solely  for  the  disposal  of  coal 
combustion  by-products. 

(y)  At  KRS  350(25),  Kentucky  is 
requiring  that  the  application  include  a 
plan  for  the  monitoring  and  reporting, 
until  final  bond  release,  of  the  quality  of 
ground  and  surface  water  in  areas  that 
may  be  affected  by  disposal  of  by¬ 
products  and  for  the  monitoring  of 
contaminants  in  the  ground  and  surface 
water, 

(z)  At  KRS  350(26),  Kentucky  is 
requiring  that  the  performance  bond  for 
the  surface  mining  permit  cover  the 
disposal  of  by-products  on  the  permit 
area. 

(aa)  At  KRS  350(27),  Kentucky  is 
requiring  that  a  permittee,  operator,  or 
person  disposing  of  coal  combustion  by¬ 
products  comply  with  certain  specified 
environmental  performance  standards. 
The  performance  standards  address  the 
handling,  disposal,  and  placement  of 
the  by-products.  They  include  the 
following  requirements:  (1)  Coal 
combustion  by-products  shall  be 
handled  and  disposed  by  the  method 
approved  in  the  permit;  (2)  disposal 
areas  and  facilities  used  for  coal 
combustion  by-products  handling  and 
disposal  shall  be  designed,  located, 
operated,  and  maintained  to  assure  that 
the  handling  and  disposal  will  not  pose 
a  threat  to  human  health  or  the 
environment,  to  minimize  disturbances 
to  the  hydrologic  balance  within  the 
permit  area  and  adjacent  area,  and  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area;  (3)  to  the  extent  practical,  areas  to 
receive  coal  combustion  by-products 
shall  be  selected  to  minimize  water 
contact  with  the  by-products:  (4)  the 


coal  combustion  by-products  shall  be 
placed  at  least  four  feet  above  the 
seasonal  high-water  table,  imless  the 
applicant  demonstrates  that  no  adverse 
environmental  impacts  will  occur;  (5) 
the  coal  combustion  by-products  shall 
not  be  placed  within  four  feet 
horizontally  of  a  final  highwall,  exposed 
coal  seam,  or  coal  outcrop;  (6)  the 
volume  of  coal  combustion  by-products 
disposed  of  on  the  permit  area  shall  not 
exceed  the  in-place  volume  of  the 
marketable  coal  seams  to  be  removed 
from  the  permit  area;  (7)  disposal  of  coal 
combustion  by-products  shall  not  result 
in  a  greater  amount  of  excess  spoil  than 
the  amount  that  would  result  if  disposal 
of  by-products  were  not  part  of  the 
permitted  operation;  (8)  the  thickness  of 
coal  combustion  by-products  at  any 
point  in  any  disposal  area  shall  not 
exceed  forty  feet;  (9)  the  Cabinet  may 
reduce  the  allowable  maximum  volume 
or  thickness  of  coal  combustion  by¬ 
products  for  a  disposal  area  if  it 
determines  that  the  reduction  is 
necessary  to  assure  protection  of  human 
health  and  the  environment;  and  (10) 
after  the  coal  combustion  by-products 
are  placed  in  the  disposal  area,  they 
shall  be  covered  as  contemporaneously 
as  practicable  with  at  least  fom  feet  of 
nonacid-forming  spoil  material. 

(bb)  At  KRS  350(28),  Kentucky  is 
requiring  that  the  permittee  monitor  and 
report  the  quality  of  surface  and  ground 
water  quarterly,  with  certain  exceptions 
for  water  quality  parameters  which  are 
not  normally  required  to  be  monitored. 

(cc)  At  KRS  350(29),  Kentucky  is 
requiring  that  the  monitoring  and 
reporting  of  ground  water  quality 
include  the  parameters  used  in  the 
baseline  characterization  of  ground 
water  specified  in  subsection  (22), 
unless  the  State  requires  different 
parameters. 

(dd)  At  KRS  350(30),  Kentucky  is 
requiring  that  the  monitoring  and 
reporting  of  surface  water  quality 
include  the  parameters  used  in  the 
baseline  characterization  of  surface 
water  specified  in  subsection  (23), 
unless  the  State  requires  different 
parameters. 

(ee)  At  KRS  350(31),  Kentucky  is 
requiring  that  applications  submitted 
under  this  section  be  processed  in  the 
same  manner  as  other  applications 
submitted  under  KRS  Chapter  350. 

(ff)  At  KRS  350(32),  Kentucky  is 
authorizing  the  promulgation  of 
administrative  regulations  under  this 
section  pertaining  to  the  disposal  of  coal 
combustion  by-products. 

There  are  no  direct  Federal 
counterparts  to  the  provisions  of  the 
proposed  amendment.  However,  the 
Director  finds  that  provided  the 
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proposed  provisions  are  in  addition  to, 
not  in  place  of  or  to  establish  a  variance 
from  existing  Kentucky  program 
provisions,  the  proposed  revisions  to 
KRS  Chapter  350  are  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Two  public  comments  were  received. 
The  first  commenter  supported  the 
amendment.  The  second  generally 
supported  the  amendment  provided  that 
the  provisions  of  the  amendment  are 
supplemental  to  the  requirements  of  the 
approved  state  program  and  impose 
additional,  rather  than  exclusive, 
permitting  and  performance  obligations 
on  mine  operators.  The  commenter  also 
felt  clarification  should  be  sought  in  the 
areas  of  characterization  requirements 
for  surface  and  ground  water  and 
variances  in  contemporaneous 
reclamation  obligations.  The  Director 
notes  that  the  proposed  amendment  is 
being  approved  with  the  provision  that 
the  statutes  will  be  implemented  in 
addition  to,  and  not  in  place  of.  existing 
State  program  provisions.  Therefore, 
because  ^e  provisions  of  the  proposed 
amendment  are  in  addition  to  the 
requirements  of  SMCRA  and  are  not 
inconsistent  with  the  SMCRA,  and 
because  OSM  is  approving  the  proposed 
regulations  to  the  extent  that  the 
additional  characterization 
requirements  for  surface  and  ground 
water  are  required  to  be  collected  in  the 
same  manner  and  for  the  same  duration 
as  the  baseline  hydrologic  information 
required  imder  SMCRA  and  no  delays 
in  contemporaneous  reclamation  will  be 
permitted  based  on  waste  disposal, 
additional  clarification  is  not  required. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program. 

The  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  and  the 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  concurred 
without  comment  The  U.S.  E)epartment 
of  the  Interior,  Bureau  of  Mines, 
suggested  that  certain  provisions  be 
required  in  the  implementing 


regulations  relating  to  type  of  fill, 
testing  procedures,  baseline  data 
characterization  and  monitoring,  and 
hydrologic  models.  The  Director  notes 
that  the  comments  will  be  forwarded  to 
the  State  for  consideration.  However, 
the  proposed  statutes,  as  submitted,  are 
not  inconsistent  with  the  provisions  of 
SMCRA. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conciuronce  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  ^e  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.). 

On  May  20. 1994,  OSM  solicited 
EPA’s  concurrence  with  the  proposed 
amendment  On  June  9, 1994,  EPA  gave 
its  written  concurrence  (Administrative 
Record  No.  KY-1291). 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Kentucky 
on  April  18, 1994. 

The  Federal  regulations  at  30  CFR 
Part  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  progreims  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 


programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  12, 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1,  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 
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Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (ww)  to  read  as 
follows: 

§  917.15  Approval  of  regulatory  program 
amendments. 

***** 

(ww)  The  following  amendment  to  the 
Kentucky  Revised  Statutes  (KRS) 
submitted  to  OSM  on  April  18, 1994,  are 
approved  effective  September  16, 1994: 
KRS  350.010 — Definitions 
KRS  350(l)-(32) — Coal  Combustion  By- 
Products 

[FR  Doc.  94-22959  Filed  9-15-94;  8:45  am) 
BtLUNG  CODE  4310-0S-M 


DEPARTMENT  OF  THE  TREASURY 
Departmental  Offices 
31  CFR  Part  1 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  an  amendment  to  exempt  the  new 
system  of  records  entitled  Internal 
Security  Management  Information 
System  (ISMIS) — Treasury /IRS  60.011 
from  certain  provisions  of  the  Privacy 
Act.  The  exemption  is  to  comply  with 
legal  prohibitions  against  the  disclosure 
of  certain  kinds  of  information  and  to 
protect  certain  information  on 
individuals  maintained  in  this  system  of 
records. 

EFFECTIVE  DATE:  September  16, 1994. 
ADDRESSES:  Please  submit  inquiries  to 
the  Director,  Office  of  Disclosure, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vince  Curtin,  Tax  Law  Specialist,  FOI/ 
Privacy  Branch,  Office  of  Disclosure, 
Internal  Revenue  Service  at  (202)  622- 
6240. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  published  a 
notice  of  proposed  rule  exempting  a 
system  of  records  in  the  Federal 
Register  at  58  FR  44481,  dated  August 
23, 1993.  The  Internal  Revenue  Service 
published  a  notice  of  proposed  new 
system  of  records  in  the  Federal 
Register  at  58  FR  40644,  dated  July  28, 
1993. 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
an  agency  may  promulgate  rules  to 


exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  agency  or 
component  thereof  that  maintains  the 
system  performs  as  its  principal 
function  any  activities  pertaining  to  the 
enforcement  of  criminal  laws.  The 
Office  of  the  Chief  Inspector  has  as  its 
principal  function  activities  pertaining 
to  the  enforcement  of  criminal  laws. 

To  the  extent  the  exemption  under  5 
U.S.C.  552a(j)(2)  does  not  apply  to  the 
above-named  system,  then  exemption 
under  5  U.S.C.  552a(k)(2),  relating  to 
investigatory  material  compiled  for  law 
enforcement  purposes,  is  hereby 
claimed  for  this  system. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Director, 
Office  of  Disclosure,  Internal  Revenue 
Service  no  later  than  September  22, 

1993.  No  comments  pertaining  to  the 
proposed  rule  were  received  by  the 
Office  of  Disclosure.  Accordingly,  the 
Department  of  Treasury  is  hereby  giving 
notice  that  the  new  system  of  records 
entitled  Internal  Security  Management 
Information  System  (ISMIS) — ^Treasury/ 
IRS  60.011  is  exempt  from  provisions  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 

•  552a(j)(2)  and  the  authority  of  31  CFR 
1.23(c).  The  reason  for  exempting  this 
system  of  records  from  this  provision  of 
5  U.S.C.  552a  is  set  forth  in  the  rule 
itself. 

It  has  been  determined  that  this  rule 
does  not  constitute  a  “significant 
regulatory  action.”  Departmental 
experience  indicates  that  the  rule  does 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  regulatory  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  the  Treasury  has 
determined  that  this  final  rule  would 
not  impose  new*  recordkeeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

The  following  correction  is  made  to 
the  rule  as  published  on  August  23, 

1993  at  58  FR  44482,  column  2,  line  21, 


by  changing  paragraph  designation  “(b)” 
to  “(a)”. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  I  ,  : 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C  321. 
Subpart  A  also  issued  under  5  U.S.C  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C  552a. 

§1.36  [Amended] 

2.  Section  1.36  of  subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  under  the  heading  THE 
INTERNAL  REVENUE  SERVICE: 
***** 

(a)*  *  *(1)*  *  * 


Name  of  system  No. 

Internal  Security  Management  In¬ 
formation  System  (ISMIS) .  60.01 1 


***** 

Dated:  August  18, 1994. 

Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  94-22968  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4830-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  351 

[DoD  Directive  5134.3] 

Director  of  Defense  Research  and 
Engineering 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
hereby  removes  32  CFR  part  251 
concerning  the  Director  of  Defense 
Research  and  Engineering.  This  part  has 
served  the  purpose  for  which  it  was 
intended  and  is  no  longer  valid. 
EFFECTIVE  DATE:  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  Kennedy,  703-697-4281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  351 

Organization  and  function 
(Government  agencies). 
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PART  35WREMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  part  351  is  removed. 

Dated;  August  13, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  94-22990  Piled  9-15-94;  8:45  am) 
BILUNG  COOC  SOOtMM-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  0&-94-017] 

RIN  2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Atlantic  Ocean,  Ocean  City, 

MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Ocean  City 
Offshore  Grand  Prix  held  annually 
about  Labor  Day  in  the  Atlantic  Ocean 
off  Ocean  City.  The  effect  of  these 
regulations  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life,  limb,  and  property 
on  the  navigable  waters  during  the 
event. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  3, 1994.  For  the  1994 
Offshore  Grand  Prix.  the  regulations 
will  be  in  effect  from  11  a.m.  to  3  p.m. 
on  September  3, 1994.  If  inclement 
weather  should  cause  the  postponement 
of  this  event,  then  the  rule  is  effective 
from  11  a.m.  to  3  p.m.  on  September  4, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  concerning  this  regulation 
in  the  Federal  Register  on  June  7, 1994 
(59  FR  29403).  Interested  persons  were 
requested  to  submit  comments  and  none 
were  received.  The  60-day  comment 
period  ended  on  August  8, 1994. 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LCDR  Christopher 


Abel,  project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Background  and  Purpose 

The  Ocean  City  Offshore  Grand  Prix, 
sponsored  by  the  United  States  Offshore 
Racing  Association  is  an  annual  event 
held  on  the  Atlantic  Ocean  off  of  Ocean 
City,  As  part  of  the  application,  the 
sponsor  requested  that  the  Coast  Guard 
provide  control  of  spectator  and 
commercial  traffic  within  the  regulated 
cirea. 

Discussion  of  Regulations 

This  regulation  will  regulate  the  area 
surrounding  the  Ocean  City  Offshore 
Grand  Prix  race  course  on  the  Atlantic 
Ocean  off  of  Ocean  City.  The  course 
runs  from  Ocean  City  Inlet  to  Maryland 
Beach.  To  provide  for  the  safety  of 
participants,  spectators,  and  vessels 
transiting  the  area,  the  Coast  Guard  will 
restrict  vessel  movement  in  the 
regulated  area.  A  temporary  spectator 
anchorage  area  will  be  established  for 
what  is  expected  to  be  a  large  spectator 
fleet.  Coast  Guard  patrol  vessels  will  be 
positioned  at  Ocean  City  Inlet  to  direct 
vessels  around  the  regulated  area,  or  to 
the  temporary  spectator  anchorage  area. 
The  sponsor  usually  provides  29  vessels 
to  assist  the  Coast  Guard  and  local 
government  agencies  in  patrolling  the 
event.  Medical  vessels  will  display 
fluorescent  orange  placards,  and  patrol 
boats  will  display  fluorescent  green 
placards. 

Good  cause  exists  for  making  this  rule 
effective  less  than  thirty  days  from  the 
date  of  publication  because  the  Coast 
Guard  did  not  have  adequate  time  after 
the  required  comment  period  for  this 
rule  to  publish  the  rule  more  than  thirty 
days  before  this  year’s  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
regulation  will  only  be  in  effect  for  three 
hours,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 


Small  Entities  , 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection<of  Information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  been  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  pcirt 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.517  is  added  to 
read  as  follows; 

§100.517  Atlantic  Ocean,  Ocean  City,  MD. 

(a)  Definitions: 

(1)  Regulated  area.  The  waters  of  the 
Atlantic  Ocean  commencing  at  a  point 
on  the  shoreline  at  latitude  38®25'42" 
North,  longitude  75“05'06'  West;  thence 
east  southeast  to  latitude  38®25'30' 
North,  longitude  75®02'12'  West;  thence 
south  southwest  parallel  to  the  Ocean 
City  shoreline  to  latitude  38®19'12'’ 
North,  longitude  75®03'48'’  West;  thence 
west  northwest  to  the  shoreline  at 
latitude  38®19'30''  North,  longitude 
75®05'00'  West. 
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(2)  Ck)ast  Guard  patrol  commander. 
The  Coast  Guard  Patrol  Commander  will 
be  a  commissioned,  warrant,  or  petty 
officer  who  will  be  designated  by  the 
Conunander,  Coast  Gua^  Group 
Baltimore. 

(b)  Special  local  regulations.  (1) 

Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(30  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  this  section  but  may 
not  blo^  a  navigable  channel. 

(c)  Effective  period.  The  Commander, 
Fifth  Coast  Guard  District  will  publish 
a  notice  in  the  Federal  Register  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  announces  the  times 
and  dates  that  this  section  is  in  effect. 

Dated:.  August  12, 1994. 

)  JS.  Schwartz, 

Captain,  U.S.  Coast  Guard  Fifth  District 
Commander,  Acting,  Portsmouth,  VA. 

|FR  Doc.  94-23017  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  4910-14-M 


33  CFR  Part  117 
[CGD07-03-026] 

BIN  2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastai  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  new  operating  regulation 
to  limit  the  number  of  openings  of  the 
East  Sunrise  Boulevard  Drawbridge, 
mile  1062.6  at  Fort  Lauderdale  during 
certain  periods.  This  rule  is  being  made 
to  relieve  highway  congestion  created 
by  back-to-back  bridge  openings  while 
still  meeting  the  reasonable  ne^s  of 
navigation. 

EFFECTIVE  DATE:  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brodie  Rich,  Project  Manager,  Bridge 
Section  at  (305)  536-5117. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Rich, 
Project  Manager,  and  LT.  J.M.  Losego, 
Project  Counsel. 

Regulatory  History 

On  June  7, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  in  the  Federal 
Register  (59  FR  29405).  The  Coast  Guard 
received  no  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  new  drawbridge  presently  opens 
on  signal.  Congressman  E.  Clay  Shaw, 

Jr.  requested  that  the  Coast  Guard 
conduct  a  study  to  determine  whether 
scheduled  openings  would  improve 
traffic  conditions  in  the  area.  The  bridge 
owner  (Florida  Department  of 
Transportation)  recommended  hour  and 
half-hour  openings  on  weekdays  and  20- 
minute  openings  on  weekends  during 
the  season  to  r^uce  traffic  delays.  A 
Coast  Guard  evaluation  of  the  proposal 
concluded  that  the  very  light  highway 
traffic  levels  for  this  six-laned  roadway 
and  the  ftequency  of  bridge  openings 
did  not  justify  the  proposed  opening 
schedules.  However,  in  order  to 
eliminate  back-to-back  openings  during 
the  toiuist  season,  the  Coast  Guard 
tested  a  15-minute  opening  schedule 
between  10  a.m.  and  6  p.m.  daily  from 
December  1, 1993  through  January  30, 
1994,  pursuant  to  a  published  Notice  of 
Deviation  (58  FR  65668;  December  16, 
1993).  No  comments  were  received  in 
response  to  the  Notice  of  Deviation.  The 
results  of  the  test  indicated  that  traffic 
backups  created  by  back-to-back 
openings  were  reduced. 

The  rule  allows  for  a  15-minute 
opening  schedule  to  cover  the  period 
firom  10  a.m.  to  6  p.m.  daily  during  the 
season  (November  15th  through  May 
15th).  Ihis  schedule  should  eliminate 
back-to-back  openings  and  help  to 
reduce  traffic  delays  without 
unreasonably  impacting  navigation. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  in  response 
to  our  public  notice.  The  Final  rule  is 
unchanged  ft'om  the  Notice  of  Proposed 
Rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 


order.  It  has  been  exempted  firom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  \mder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  (44  FR  11040;  February  26, 1979) 
is  unnecessary.  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities”  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns”  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  tugs  with  tows  are  exempt  from 
this  rule,  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

X 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.b.2.g(5) 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  firom  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  117  as  follows: 
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PART  117--DRAWBRIOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  amended  by 
adding  a  new  paragraph  (gg)  to  read  as 
follows: 

§  1 17.261  Atlantic  Intracoastal  Waterway. 
«***.* 

(gg)  The  draw  of  the  East  Sunrise 
Boulevard  drawbridge  (SR  838),  mile 
1062.6,  at  Fort  Lauderdale  shall  open  on 
signal:  except  that  from  November  15  to 
May  15,  from  10  a.m.  to  6  p.m.,  the  draw 
need  o{>en  only  on  the  hotir,  quarter- 
hour,  half-hour  and  three-quarter  hour. 
***** 

Dated:  September  6, 1994. 

W  JP.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 

|FR  Doc.  94-23013  Filed  9-15-94;  8:45  am] 
BtLUNO  CODE  4»tO-14-M 


33  CFR  Part  117 
[CGD07-03-11(q 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Ck>ast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  State  Road  402  Max  Brewer 
Bridge,  mile  878.9,  at  Titusville  by 
permitting  the  draw  to  remain  closed 
during  different  periods.  This  change  is 
being  made  to  synchronize  the  existing 
closed  periods  with  the  periods  of  peak 
vehictilar  traffic.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  stiU  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky,  Project  Manager, 
Bridge  Section,  (305)  536—4103. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Wait 
Paskowsky,  Project  Manager,  and  LT 
Jacqueline  Losego,  Project  Counsel. 

Regulatory  History 

On  February  22, 1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations,  Atlantic 
Intracoastal  Waterway,  FL  in  the 


Federal  Register  (59  FR  8428).  The 
Coast  Guard  received  no  comments  on 
the  proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

The  bridge  presently  opens  on  signal 
except  that  from  6:15  a.m.  to  7:15  a.m. 
and  3  p.m.  to  4:30  p.m.  Monday  through 
Friday,  except  federal  holidays,  the 
draw  need  not  open.  NASA,  whose 
employees  commute  to  and  from  the 
John  F.  Kennedy  Space  Center, 
requested  a  30  minute  increase  in  the 
morning  closed  period  extending  from  6 
a.m.  to  7:30  ajn.  This  was  requested  to 
insure  uninterrupted  flow  of  highway 
trafiic  during  the  heaviest  daily 
commuter  traffic  periods.  The 
bridgeowner,  Brevard  County, 
concurred  with  the  proposal.  A  Coast 
Guard  analysis  of  highway  traffic 
showed  the  bridge  is  used  almost 
exclusively  by  commuter  traffic  (90% 
flow  in  one  direction)  for  about  an  hour 
each  weekday  morning  and  afternoon. 
The  drawbridge  is  opened  frequently 
due  to  its  sub^andard  clearance  (9  ^t 
closed)  especially  during  the  fall  and 
spring  vessel  migration  periods.  Holding 
conditions  for  vessels  are  considered 
adequate  to  allow  vessels  to  sidely  wait 
for  a  bridge  opening  during  the 
commuter  closed  periods.  A  review  of 
the  traffic  data  indicates  there  has  been 
a  change  in  the  timing  and  density  of 
commuter  traffic  which  requires  an 
earlier  morning  closed  period.  In 
addition,  the  data  showed  there  has 
been  a  reduction  in  the  amount  of 
afternoon  commuter  traffic  which 
would  allow  a  change  in  the  closure 
periods  without  requiring  an  increase  in 
the  length  of  time  vessels  are  required 
to  wait  for  an  opening. 

Discussion  of  Cmnments  and  Changes 

No  comments  were  received.  The 
owner  of  the  bridge,  Brevard  County, 
concurred  with  the  proposed  change. 
The  final  rule  is,  therefore,  unchanged 
from  the  proposed  rule  published  on 
February  22, 1994. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
executive  order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)  (3)  of 
that  order.  It  has  been  exempted  ^m 
review  by  the  office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 


Regulatory  Evaluation  under  paragraph 
10  E  of  the  regulatory  policies  and 
procedures  of  DOT  (44  FR  11040; 
February  26, 1979)  is  unnecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
“Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  “small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  the  rule  exempts  tugs  with  tows, 
the  Coast  Guard  certifies  under  5  U.S.C 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
imp€K:t  on  a  substantial  number  of  small 
entities. 

Collection  of  Informati<« 

This  rule  contains  no  collection  of 
information  requirements. 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  under  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Conunandant  Instruction 
M16475.1B.,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 
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§  1 1 7.261  Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Key  Largo. 
***** 

(k)  State  Road  402,  Max  Brewer 
bridge,  mile  878.9  at  Titusville.  The 
draw  shall  open  on  signal;  except  that, 
from  6  a.m.  to  7:15  a.m.  and  3:15  p.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 
not  open. 

*****  ^ 

Dated;  September  1, 1994. 

W.P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventli  Coast  Guard  District. 

IFR  Doc.  94-23014  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  4910-14-M 


33  CFR  Part  165 
[CGD01-94-138] 

RIN  2115-AA97 

Security  Zone;  Indian  Point  Nuclear 
Power  Station,  Indian  Point,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  in  the 
waters  of  the  Hudson  River  off  of  Indian 
Point,  New  York.  This  zone  is  needed  to 
protect  the  Indian  Point  Nuclear  Power 
Station  from  destruction,  loss,  or  injury 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature,  that  may  occur  as  a  result  of  a 
marine  regatta.  This  zone  will  preclude 
vessel  traffic  from  transiting  a  portion  of 
the  east  bank  of  the  Hudson  River  south 
of  Indian  Point,  New  York.  Entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  12  p.m.  until  3  p.m.  on 
September  18, 1994,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Rosanne  Trabocchi,  Project  Manager, 
Captain  of  the  Port.  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT 
Rosanne  Trabocchi,  Project  Manager, 
Captain  of  the  Port,  New  York  and 
LCDR  J.D.  Stieb,  Project  Attorney,  First 
Coast  Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 


published  for  this  regulation  and  good 
cause  exists  for  not  publishing  an  NPRM 
as  well  as  making  it  effective  less  than 
30  days  after  Federal  Register 
publication.  Diie  to  the  late  notification 
of  this  rally  and  regatta,  there  was 
insufiicient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  There  was  also 
insufficient  time  for  publication  of  this 
temporary  final  rule  30  days  prior  to  the 
event.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed 
would  effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  in  allowing  the 
freedom  of  speech  and  assembly. 

Background  and  Purpose 

Greenpeace  submitted  an  application 
to  hold  a  marine  regatta  as  part  of  their 
Rally  and  Flotilla  for  Clean  Energy  on 
September  18, 1994.  Approximately 
twenty  (20)  sailboats  and  small  yachts 
will  sail  in  the  Hudson  River  past  the 
Indian  Point  Nuclear  Power  Station, 
Indian  Point,  New  York,  to  demonstrate 
support  for  their  land  based  rally.  This 
security  zone  is  needed  to  protect  this 
waterfront  facility  from  damage  or 
injury.  This  facility  has  several  water 
intakes  that  extend  into  the  Hudson 
River.  This  security  zone  is  needed  to 
keep  vessels  and  swimmers  at  a  safe 
distance  from  the  water  intakes  in  order 
to  prevent  the  discharge  of  debris  for  the 
purpose  of  clogging  the  water  intakes. 
This  security  zone  prohibits  vessel 
traffic  in  all  waters  of  the  Hudson  River 
100  yards  off  of  the  Indian  Point 
Nuclear  Power  Station,  Indian  Point, 
New  York.  This  security  zone  has  been 
narrowly  tailored  to  impose  the  least  . 
impact  on  participants  and  maritime 
interests  yet  provide  the  level  of 
security  necessary  to  adequately  protect 
the  nuclear  power  station.  Entry  into  or 
movement  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Ccast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 


10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
security  zone  precludes  vessel  traffic 
from  transiting  a  portion  of  the  east 
bank  of  the  Hudson  River  south  of 
Indian  Point,  New  York.  However,  due 
to  the  fact  that  the  duration  of  the  event 
is  limited;  that  this  portion  of  the 
Hudson  River  is  1,300  yards  wide, 
allowing  ample  room  for  the  safe  transit 
of  vessel  traffic  without  hindering  the 
participants  in  this  marine  regatta;  that 
the  event  is  on  a  Sunday,  meaning  that 
commercial  and  recreational  traffic  is 
minimal;  that  this  regulation  is 
consistent  with  the  sponsor’s  plans  and 
causes  no  impact  to  the  regatta  course; 
that  there  is  no  impact  to  the  course 
planned  by  the  sponsor  of  the  marine 
regatta;  and  that  extensive,  advance, 
notifications  will  be  made  to  the 
maritime  community,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation  . 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  '' 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation,  A  Categorical  Exclusion 
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Determination  will  be  included  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  section,  165.T01-138 
is  added  to  read  as  follows: 

§  1 65.T01  -1 38  Security  Zone*  Indian  Point 
Nuclear  Power  Station,  Indian  Point,  NY 

(a)  Location.  The  following  area  is  a 
Security  Zone:  All  waters  of  the  Hudson 
River  out  100  yards  from  the  shoreline 
off  Indian  Point,  New  York,  bounded  by 
the  following  points:  the  northermost 
point  of  Indian  Point,  New  York,  at  or 
near  41®16'30"  N  latitude  and 
073°56'50"  W  longitude,  then  northwest 
to  a  point  located  100  yards  off  shore, 

at  or  near  41®16'33"  N  latitude  and 
073®56'54"  W  longitude,  then  south, 
approximately  1300  yards,  to  a  point 
located  100  yards  off  shore,  at  or  near 
41‘’16'04"  N  latitude  and  073°57'30"  W 
longitude,  then  southeast  to  a  point 
located  on  land  near  the  lighted  poles, 
at  or  near  41®16'30''  N  latitude  and 
073®56'50"  W  longitude,  then  north 
along  the  New  York  shoreline  to  the 
point  of  origin. 

(b)  Effective  period.  This  section  is 
effective  from  12  p.m.  until  3  p.m.  on 
September  18, 1994,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  persoimel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  September  7, 1994. 

).  Rutkovsky, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port,  New  York,  Acting. 

[FR  Doc.  94-23016  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4910-14-M 

33  CFR  Part  165 

[CGD  05-94-077] 

RIN  2115-AE84 

Regulated  Navigation  Area;  Atlantic 
Intracoastal  Waterway,  NC 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  Regulated 
Navigation  Area  (RNA)  in  the  Atlantic 
Intracoastal  Waterway  by  the  Onslow 
Swing  Bridge.  The  purpose  of  the  RNA 
is  to  ensure  the  safety  of  workers  who 
are  replacing  a  fendering  system  along 
the  Onslow  Swing  Bridge  and  to  control 
maritime  traffic  which  may  be  delayed 
because  of  the  fendering  project.  The 
RNA  establishes  a  no-wake  speed  near 
the  bridge  and  permits  the  work  barge 
to  block  the  channel  while  work  is  in 
progress.  All  work  is  expected  to  take 
place  during  daylight  hours  and  the 
RNA  is  effective  only  while  the  barge  or 
workers  are  present. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  September  6, 1994  to 
September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  John  Arenstam,  Planning  and 
Waterways  Management  Section,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  VA  23705-5004, 
Phone:  (804)  398-6559. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 
The  drafters  of  this  regulation  are  LT 
John  Arenstam,  project  officer  for  the 
Commander,  Fifth  Coast  Guard  District, 
Portsmouth,  VA,  and  LCDR  Christopher 
Abel,  project  attorney.  Fifth  Coast  Guard 
District  Legal  Office, 

Background  and  Purpose 

This  Regulated  Navigation  Area  was 
requested  by  the  U.S.  Navy  to  repair  the 
Onslow  Swing  Bridge  on  Camp  Lejeune, 
North  Carolina,  to  ensure  the  safety  of 
the  workers  making  the  repairs  and 
regulating  the  traffic  transiting  through 
the  worksite.  Since  new  pilings  and 
fendering  materials  must  be  driven  into 
the  bottom  of  the  Atlantic  Intracoastal 
Waterway,  the  barge  with  the  driving 
machinery  may  impede  traffic  while 
work  actually  is  taldng  place. 
Additionally,  workers  on  the  barge  may 


be  dangerously  impeded  or  thrown  off 
if  the  barge  is  affected  by  wakes. 

The  RNA  is  expected  to  be  activated 
only  during  daylight  hours  while  work 
actually  is  taking  place.  When  the  barge 
or  workers  are  not  present,  the  RNA  will 
not  be  in  effect.  Mariners  will  be  able  to 
contact  the  bridge  tender  on  VHF-FM 
channel  13  for  up-to-date  information 
regarding  passage  through  the  worksite. 
Vessel  traffic  will  not  be  delayed  for  a 
period  of  more  than  90  minutes.  . 

The  RNA  regulates  the  speed  of 
vessels  approaching  the  work  area  and 
their  passage  through  the  work  area. 

Good  cause  exists  for  making  this  rule 
effective  without  a  Notice  of  Proposed 
Rulemaking  and  within  30  days  of 
publication  in  the  Federal  Register.  The 
request  from  the  U.S.  Navy  was  received 
within  30  days  of  the  RNA’s  effective 
date.  To  delay  the  project  until 
comments  could  be  received  would 
result  in  a  considerable  increase  in 
seasonal  maritime  traffic  passing 
underneath  the  bridge  during  the  repair 
work.  A  delay  would  also  significantly 
increase  the  cost  of  the  project  to  the 
American  taxpayers. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  so  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
(National  Environmental  Protection 
Act),  and  actions  to  protect  the  public 
safety  have  been  determined  to  be 
categorically  excluded  ftx)m  further 
environmental  documentation. 
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Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
.  (water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows; 

PART  165— {AMENDED] 

1,  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 

33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T05-074  is  added,  to 
read  as  follows: 

§  165.T05-074  Regulated  Navigation  Area: 
Atlantic  Intracoastai  Waterway,  NC 

(a)  Location.  The  following  area  is  the 
Regulated  Navigation  Area:  The  waters 
of  the  Atlantic  Intracoastai  Waterway 
along  Camp  Lejeune,  NC,  within  500 
yards  of  the  Onslow  Swing  Bridge 
located  at  approximately  N  34‘’34.5',  W 
077“16.5'. 

(b)  General  information.  (1)  The 
Captain  of  the  Port  and  the  Duty  Officer 
at  the  Marine  Safety  Office,  Wilmington, 
North  Carolina,  can  be  contacted  at 
telephone  number  (910)  343-4895. 

(2)  The  Coast  Guard  Group  Fort 
Macon  will  notify  the  maritime 
community  of  periods  during  which  this 
Regulated  Navigation  Area  will  be 
activated  via  a  marine  broadcast  Notice 
to  Mariners. 

(c)  Regulation.  (1)  The  master  of  any 
vessel  within  the  Regulated  Navigation 
Area  shall  operate  at  a  no-wake  speed. 

(2)  The  master  of  any  vessel  within 
the  Regulated  Navigation  Area  shall  not 
attempt  to  pass  through  the  worksite  or 
under  the  bridge  while  the  work  barge 
is  in  the  channel. 

(3)  If  there  is  any  question  regarding 
the  operational  status  of  the  work  barge, 
the  master  of  any  vessel  may  request 
permission  to  transmit  the  Regulated 
Navigation  Area  by  contacting  the 
master  of  the  vessel  controlling  the 
movement  of  the  work  barge.  The 
master  of  the  vessel  controlling  the 
movement  of  the  work  barge  will 
monitor  VHF-FM  channel  13. 


(4)  The  master  of  the  vessel 
controlling  the  movement  of  the  work 
barge  will  ensure  that  the  area  is  not 
closed  to  marine  traffic  for  a  period  of 
more  than  90  minutes 

(5)  The  general  regulations  governing 
Regulated  Navigation  Areas  contained 
in  §  165.13  apply. 

Dated:  September  2, 1994. 

John  E.  Schwartz, 

Captain,  U.S.  Coast  Guard.  Fifth  District 
Commander.  Acting,  Portsmouth,  VA. 

(FR  Doc.  94-23015  Filed  9-15-94;  8:45  am) 
eiLUNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  79-1-6637a;  FRL-6069-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
Sacramento  Metropolitan  Air  Quality 
Management  District  (SMAQMD).  The 
revis^  rules  control  VOC  emissions 
from  Architectural  Coatings,  Leaks  fi’om 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  Storage  of 
Petroleiun  Products,  Organic  Liquid 
Loading  and  Can  Coating.  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected  and  that 
on  the  effective  date  of  this  action,  any 
sanctions  or  Federal  Implementation 
Plan  (FIP)  obligations  are  permanently 
stopped.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  final  rule  is  efiective  on 
November  15, 1994  unless  adverse  or 


critical  comments  are  received  by 
October  17, 1994.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA’s  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA’s  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Air 
Docket  6102, 401  “M”  Street  SW., 
Washington,  DC  20460 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095 
Sacramento  Metropolitan  Air  Quality 
Management  District,  8475  Jackson 
Road,  suite  230,  Sacramento,  CA 
95826. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rules  being  approved  into  the 
CaUfomia  SIP  include:  SMAQMD’s  Rule 
442,  Architectural  Coatings;  Rule  443, 
Leaks  from  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing;  Rule  446, 
Storage  of  Petroleum  Products;  Rule 
447,  Organic  l.iquid  Loadings;  and  Rule 
452,  Can  Coating.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (GARB)  to  EPA  on 
March  29, 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  Area.  43  FR  8964,  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26, 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)  of  the  1977 
Act,  that  the  above  district’s  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
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and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.^  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  is 
classified  as  severe:  2  therefore,  this  area 
was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  March  29, 
1994,  including  the  rules  being  acted  on 
in  this  notice.  This  notice  addresses 
EPA’s  direct-final  action  for  SMAQMD’s 
Rule  442,  Architectural  Coatings;  Rule 
443,  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing; 
Rule  446,  Storage  of  Petroleum 
Products;  Rule  447,  Organic  Liquid 
Loadings;  and  Rule  452,  Can  Coating. 
The  SMAQMD  adopted  these  rules  on 
November  16, 1993.  These  submitted 
rules  were  found  to  be  complete  on  June 
3, 1994  pursuant  to  EPA’s  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V  ^  and  are  being  finalized 
for  approval  into  the  SIP. 

Rule  442  controls  VOC  emissions 
from  all  coatings  applied  to  stationary 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  Sacramento  Metro  Area  retained  its 
designation  of  nonattainment  and  was  classified  by 
opieration  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6, 1991). 

’  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


structures  and  their  appurtenances,  to 
mobile  homes,  to  pavements,  or  to 
curbs;  Rule  443  limits  emissions  of 
VOCs  from  leaking  components  at 
chemical  plants  that  manuTacture 
synthetic  organic  chemicals  and 
polymers;  Rule  446  controls  emissions 
of  VOCs  firom  storage  tanks  for  organic 
liquids  with  vapor  pressures  greater 
than  1.5  psia  under  actual  storage 
conditions;  Rule  447  controls  VOC 
emissions  at  loading  facilities  of  organic 
liquids;  and  Rule  452  limits  emissions 
of  VOCs  firom  operations  involved  in 
coating  of  metal  containers,  coil  and 
cans.  VOCs  contribute  to  the  production 
of  ground  level  ozone  and  smog.  These 
rules  were  originally  adopted  as  part  of 
SMAQMD’s  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA’s  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA’s  evaluation  and  final 
action  for  these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  imderlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A).  Rule  442  controls 
emissions  from  a  source  category  for 
which  EPA  has  not  developed  a  CTG. 
This  rule  was  evaluated  against  the 
general  RACT  requirements  of  the  CAA 
(section  110  and  Part  D,  40  CFR  Part  51), 
“Issues  relating  to  VOC  Regulation 
Cutpoints,  Deficiencies  emd 
Deviations — Clarifications  to  Appendix 
D  of  November  24, 1987  Federal 
Register”  May  25, 1988  (EPA’s  Blue 


Book),  and  other  EPA  policies  including 
the  EPA  Region  IX/CARB  document 
entitled;  “Guidance  Dociunent  for 
Correcting  VOC  Rule  Deficiencies”, 

April  1991.  Further  interpretations  of 
EPA  poUcy  are  foimd  in  the  Blue  Book, 
referred  to  in  footnote  1.  The  CTG 
applicable  to  Rule  443  is  entitled 
“Control  of  Volatile  Organic  Compound 
Leaks  firom  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing 
Equipment”,  EPA-450/3-83-006;  the 
CTGs  applicable  to  Rule  446  are  entitled 
“Control  of  Volatile  Organic  Emissions 
firom  Storage  of  Petroleum  Liquids  in 
Fixed-Roof  Tanks”,  EPA— 450/2-77-036 
and  “Control  of  Volatile  Organic 
Emissions  fi’om  Petroleum  Liquid 
Storage  in  External  Floating  Roof 
Tanks”,  EPA-450/2-78-047;  the  CTGs 
applicable  to  Rule  447  are  entitled 
“Control  of  Hydrocarbons  from  Tank 
Truck  Gasoline  Loading  Terminals”, 
EPA-450/2-77-026  and  “Control  of 
Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants”,  EPA-450/2-77-035; 
and  the  CTG  applicable  to  Rule  452  is 
entitled  “Control  of  Volatile  Organic 
Emissions  from  Stationary  Sources — 
Volume  II:  Surface  Coating  of  Cans, 
Coils,  Paper,  Fabrics,  Automobiles,  and 
Light-Duty  ’Trucks”,  EPA— 450/2-77- 
008.  In  general,  these  guidemce 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP, 

SMAQMD’s  submitted  rules  include 
the  following  significant  changes  from 
the  current  SIP: 

Rule  442,  Architectural  Coatings 

•  Removed  the  Air  Pollution  Control 
Officer’s  (APCO)  discretion  in 
approving  alternate  test  methods, 

•  Added  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance  with  any  provision  of  the 
rule  shall  constitute  a  violation  of  the 
rule, 

•  Added  new  category  for  low  solid8 
stains. 

Rule  443,  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing 

•  Removed  the  APCO’s  discretion  in 
approving  alternate  test  methods, 

•  Added  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance  with  any  provision  of  the 
rule  shall  constitute  a  violation  of  the 
rule, 

•  Added  clear  reference  to  EPA’s 
capture  efficiency  guidance  in  55  FR 
26865,  Jime  29, 1990. 

Rule  446,  Storage  of  Petroleum  Products 

•  Removed  the  APCO’s  discretion  in 
approving  alternate  test  methods. 
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•  Added  clear  reference  to  EPA’s 
captiue  efficiency  guidance  in  55  FR 
26865,  June  29, 1990. 

Rule  447,  Organic  Liquid  Loading 

•  Removed  the  APCO’s  discretion  in 
approving  alternate  test  methods, 

•  Added  definition  of  exempt 
compounds. 

Rule  452,  Can  Coating 

•  Removed  APCO’s  discretion  in 
approving  alternate  test  methods, 

•  Add^  statement  that  results  by  any 
listed  test  method  showing  non- 
compliance  with  any  provision  of  the 
rule  shall  constitute  a  violation  of  the 
rule, 

•  Added  recordkeeping  requirement 
when  using  an  emission  control  system. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SMAQMD’s  Rule  442,  Architectural 
Coatings;  Rule  443,  Leaks  horn 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing;  Rule  446, 

‘  Storage  of  Petroleum  Products;  Rule 
447,  Organic  Liquid  Loadings;  and  Rule 
452,  Can  Coating  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

The  final  action  on  these  rules  serv'es 
as  a  final  determination  that  the 
deficiencies  in  these  rules  have  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  November 
15, 1994,  any  sanction  or  Federal 
Implementation  Plan  Clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  6md 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  15. 
1994,  unless,  by  October  17, 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then 


addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  15, 
1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  cind  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note;  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  August  27, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52-4AMENDEO] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(196)  to  read  as 
follows; 

§  52.220  Identification  of  plan. 
***** 

(c)*  *  • 

(196)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  29, 1994  by  the  Governor’s 
designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Metropolitan  Air 
Quality  Management  District. 

(J)  Sacramento  Metropolitan  AQMD 
rules  442,  443,  446,  447,  and  452 
adopted  on  November  16, 1993. 
***** 

(FR  Doc.  94-23081  Filed  9-14-94;  10:27  am) 
BILUNG  CODE  6560-6(M> 


40  CFR  Part  52 

(CA  79-1 -6637c;  FRL  5069-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  the  Deficiency 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsew'here  in  today’s  Federal 
Register  EPA  has  published  a  direct 
final  rulemaking  hilly  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  Rules  442,  Architectural 
Coatings;  443,  Leaks  horn  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing;  446,  Storage  of 
Petroleum  Products;  447,  Organic  liquid 
loading,  and  452,  Can  Coating.  EPA  has 
also  published  a  proposed  rulemaking 
to  provide  the  public  with  an 
opportunity  to  comment  on  EPA’s 
action.  If  a  person  submits  adverse 
comments  on  EPA’s  proposed  action 
w'ithin  30  days  of  publication  of  the 
proposed  and  direct  final  actions,  EPA 
wdll  withdraw  its  direct  final  action  and 
will  consider  any  comments  received 
before  taking  final  action  on  the  State’s 
submittal.  Based  on  the  proposed  full 
approval,  EPA  is  making  im  interim 
final  determination  by  this  action  that 
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the  State  has  corrected  the  deficiency 
for  which  a  sanctions  clock  began  on 
March  17, 1993.  This  action  w&l  defer 
the  application  of  the  ofiset  sanction 
and  defer  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment  If  no  comments  are 
received  on  EPA’s  proposed  approval  of 
the  State’s  submitt^,  the  direct  final 
action  published  in  today’s  Federal 
Register  will  also  finalize  EPA’s 
determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA’s  proposed  approval 
and  this  interim  final  acticHi,  ^A  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES;  This  interim  final  rule  is 
effective  on  September  16, 1994. 

Comments  must  be  received  by 
October  17, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  LX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

The  state  sulunittal  and  EPA’s 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  follo'wing  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102, 401  "M”  Street  SW., 
Washington,  DC  20460. 

CaUfomia  Air  Resoiurces  Board, 
Stationary  Source  EHvision,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 
Sacramento  Metropolitan  Air  Quality 
Maiuigement  District,  8475  Jackson 
Road,  Suite  230,  Sacramento,  CA 
95826. 


Federal  Register  on  February  16, 1993. 

58  FR  8545.  EPA’s  disapproval  action 
started  an  18-month  clod;  for  the 
application  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  under 
section  179  of  the  Clean  Air  Act  (Act) 
and  a  24-month  clock  for  promulgation 
of  a  Federal  Implementation  Plan  (FIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  revised 
rules  on  March  29, 1994.  EPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
policy  set  forth  at  59  FR  24054  (May  10, 
1994).  In  the  rules  section  of  tody’s 
Federal  Register,  EPA  has  issued  a 
direct  fiiml  full  approval  of  the  State  of 
California’s  submittal  of  SMAQMD’s 
Rule  442,  Architectvual  Coatings;  Rule 
443,  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufocturing; 
Rule  446,  Storage  of  Petroleum 
Products;  Rule  447,  Organic  Liquid 
Loading,  and  Rule  452,  Can  Coating.  In 
addition,  in  the  proposed  rules  section 
of  today’s  Federal  Register,  EPA  has 
proposi^  full  approvd  of  the  State’s 
submittal. 

Based  on  the  proposed  and  direct 
final  approval  set  forth  in  today’s 
Federal  Register,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  ^e  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA’s 
proposed  full  approval  of  the  State’s 
submittal,  EPA  determines  that  the 
State’s  submittal  is  not  fully  approvable 
emd  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  ^e  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  acticm  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  March  17, 1993.  However,  this  action 
will  defer  the  application  of  the  offsets 
sanction  and  will  defer  the  application 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4, 1994).  If  EPA’s  direct 
final  action  fully  approving  the  State’s 
submittal  becomes  effective,  such  action 
will  permanently  stop  the  sanctions 
clock  and  wiU  permanently  lift  any 
'applied,  stayed  or  deferred  sanctions.  If 
EPA  must  withdraw  the  direct  final 
acticm  based  on  adverse  comments  and 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  emd  Toxics 
Division,  U.S.  ^vironmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  mFORMATION: 

I.  Background 

On  April  5, 1991,  the  State  submitted 
SMAQl^’s  Rule  443,  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  and  Rule  452, 
Can  Coating.  On  May  13, 1991,  the  State 
f  submitted  SMAQMD’s  Rule  442, 

Architectural  Coatings,  and  Rule  446, 
Storage  of  Petroleum  Products.  On 
Octol^  25, 1991,  the  State  submitted 
SMAQMD’s  Rule  447,  Organic  Liqviid 
Loading.  EPA  published  a  limited 
disapproval  for  the  above  Rules  in  the 


EPA  subsequently  determines  that  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiency,  EPA  will  also 
determine  that  the  State  did  not  correct 
the  deficiency  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  will  apply.  See  59  FR  39832,  to  be 
codified  at  40  CFR  52.31. 

11.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  o^et  sanction  will  be 
deferred  and  application  of  the  highway 
sanction  will  deferred  until  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  bectnnes  effective  ot 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA’s  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctitms  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferrM  sanctioas  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  oppmrtvmity  for 
comment  before  this  action  takes  effect' 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State’s 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock. 

Moreover,  it  would  be  im|wacticable 
to  go  through  notice-and  comment 
rulemaking  on  a  finding  that  the  State 
has  corrected  the  deficiency  prior  to  the 
rulemaking  approving  the  State’s 
submittal.  Therefore,  EPA  believes  that 
it  is  necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State’s  submittal. 


'  As  pravioush  noted,  bowever,  by  this  action 
EPA  ia  providiDg  the  public  with  a  chance  to 
comment  on  EPA’t  d^eiminatioa  afkar  the  affective 
date  and  EPA  will  consldw  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  imder  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 

EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 
requirements.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Date  Signed:  August  27, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

IFR  Doc.  94-23082  Filed  9-14-94;  10:27  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  298 
[Docket  No.  R-150] 

RIN  2133-AB09 

Obligation  Guarantees 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
(“MARAD”)  is  issuing  this  final  rule 
which  amends  its  regulations  for 
Obligation  Guarantees  implementing 
Title  XI  of  the  Merchant  Marine  Act, 
1936,  as  amended  (“Act”).  This  rule 
will  carry  out  the  provisions  of  Subtitle 
D  of  Title  XIII,  Public  Law  103-160, 
enacted  on  November  30, 1993.  Subtitle 


D  authorizes  the  Secretary  of 
Transportation  (“Secretary”)  to 
gucuantee  obligations  issued  to  finance 
(1)  the  construction,  reconstruction,  or 
reconditioning  of  eligible  export  vessels, 
and  (2)  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  a  general  shipyard  facility 
located  in  the  United  States.  While  Title 
XI  of  the  Act  is  applicable  to  financing 
assistance  for  all  types  of  vessel 
constmction,  that  part  df  the  Title  XI 
program  related  to  fishing  vessels  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration  of  the 
Department  of  Commerce,  (NOAA), 
pursuant  to  NOAA  regulations,  which 
appear  at  50  CFR  Part  253.  Subtitle  D  of 
Title  XIII  directed  the  Secretary  to 
prescribe  interim  regulations  within  90 
days  after  the  date  of  enactment  and  a 
final  nile  within  270  days  after 
enactment.  MARAD  published  an 
interim  final  rule  on  March  31, 1994, 
and  is  now  issuing  this  final  mle  that 
reflects  its  consideration  of  only  those 
comments  received  that  addressed  the 
specific  subject  matter  of  the  interim 
final  mle. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  D.  Lax,  Director,  Office  of  Ship 
Financing.  Telephone  202-366-5744. 

SUPPLEMENTARY  INFORMATION:  Title  XI  of 
the  Act,  46  App.  U.S.C.  1271  et  seq., 
authorizes  the  Secretary  to  provide 
guarantees  of  debt  (“obligation 
guarantees”)  issued  for  the  purpose  of 
financing  or  refinancing  the 
constmction,  reconstmction  or 
reconditioning  of  vessels  built  in  United 
States  shipyards.  Applications  for 
obligation  guarantees  are  made  to 
MARAD,  which  acts  under  authority 
delegated  by  the  Secretary  to  the 
Maritime  Administrator 
(“Administrator”).  Prior  to  execution  of 
a  guarantee,  MARAD  must,  among  other 
things,  make  determinations  of 
economic  soundness  of  the  project  and 
the  financial  and  operating  capability  of 
the  applicant.  Prior  to  amendment  by 
Public  Law  103-160,  guarantees  could 
be  issued  only  for  debt  incurred  by 
United  States  citizens  for  vessels  to  be 
operated  under  the  U.S.-flag.  Now, 
guarantees  may  be  issued  with  respect 
to  debt  obligations  for  certain  vessels 
flying  foreign  flags. 

The  Title  XI  program  enables  owners 
of  eligible  vessels  to  obtain  long-term 
financing  on  terms  and  conditions  and 
at  interest  rates  comparable  to  those 
available  to  large  and  financially  strong 
corporations.  Funds  secured  by  the 
obligation  guarantees  that  are  used  for 


financing  a  vessel  are  borrowed  in  the 
private  sector. 

Public  Law  103-160,  the  “National 
Defense  Authorization  Act  for  Fiscal 
Year  1994”  (“Authorization  Act”),  was 
enacted  on  November  30, 1993.  Subtitle 
D  of  Title  XIII  of  the  Authorization  Act, 
the  “National  Shipbuilding  and 
Shipyard  Conversion  Act  of  1993” 
(“Shipbuilding  Act”),  establishes  a 
National  Shipbuilding  Initiative  (NSI) 
program  to  support  the  industrial  base 
and  national  security  objectives  by 
assisting  in  the  reestabUshment  of  the 
United  States  shipbuilding  industry  as  a 
self-sufficient  internationally 
competitive  industry.  It  adds  new 
sections  1111  and  1112  to  the  Act. 

New  section  1111  applies  to  vessels 
and  provides  that  the  ^cretary  may 
guarantee  obligations  for  eligible  export 
vessels  in  accordance  with  the  same 
terms  and  conditions  of  Title  XI  as  have 
been  applicable  to  vessels  documented 
under  United  States  law.  Alternatively, 
the  Secretary  may  gueirantee  obligations 
in  accordance  with  such  other  terms  as 
the  Secretary  determines  to  be  more 
favorable  than  the  terms  otherwise 
provided  in  Title  XI  and  to  be 
compatible  with  export  credit  terms 
offered  by  foreign  governments  for  the 
sale  of  vessels  built  in  foreim  shipyards. 

Section  1111  also  establi^es  an 
Interagency  Council  to  “obtain 
information  on  shipbuilding  loan 
guarantees,  on  direct  and  indirect 
subsidies,  and  on  other  favorable 
treatment  of  shipyards  provided  by 
foreign  governments  to  shipyards  in 
competition  with  United  States 
shipyards.”  New  section  1112  applies  to 
shipyards  and  provides  that  the 
Secretary  may  guarantee  the  payment  of 
the  principal  of,  and  the  interest  on, 
obligations  for  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  general  shipyard  facilities 
located  in  the  United  States. 

Hereinafter  in  the  discussion  of  this 
mle,  the  use  of  initial  capital  letters  in 
a  term  will  indicate  that  it  is  a  defined 
term  in  this  Part  298. 

The  Act  presently  provides  a 
limitation  of  75  percent  or  87V2  percent 
of  the  amount  of  Actual  Cost  which  can 
be  guaranteed,  depending  on  the 
category  of  Vessel  financed.  However,  in 
1985  MARAD  formalized  the  policy, 
begun  in  1982,  of  issuing  Guarantees  of 
no  more  than  75  percent  of  the  Actual 
Cost  of  a  project  in  reaction  to  the 
growing  number  of  defaults  in  several 
industry  segments.  As  amended,  the 
regulations  now  require  a  25  percent 
equity  contribution  in  every  case.  The 
Shipbuilding  Act  prohibits  the  Secretary 
fi'om  establishing  any  lesser  percentage 
than  set  by  statute  that  is  intended  to  be 
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applied  uniformly  to  all  Guarantees  that 
are  subject  to  the  limitation. 

Subtitle  D  of  Title  XIII  also  makes 
conforming  amendments  to  Title  XI  of 
the  Act  to  reflect  the  new  authority  of 
the  Secretary  to  issue  Guarantees  of  debt 
Obligations  used  to  finance  Eligible 
Export  Vessels  and  shipyard 
modernization  and  improvement,  in  the 
form  of  Advanced  Shipbuilding 
Technology  or  Modem  Shipbuilding 
Technology,  abbreviated  in  this 
discussion  as  “AST/MST”,  and  referred 
to  at  some  places  in  the  text  as 
“Advanced  or  Modem  Shipbuilding 
Technology.”  It  restricts  the  total  value 
of  all  Guarantees  for  shipyard 
modernization  and  improvement  to  not 
more  than  12V2  percent  of  the  funds 
available  per  year  for  loan  Guarantees 
from  funds  transferred  fixtm  the 
Secretary  of  Defense  pursuant  to  section 
108  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 

As  specifically  authorized  by  the 
Shipbuilding  Act  that  became  effective 
on  November  30, 1993,  MARAD 
published  conforming  amendments  to 
its  Title  XI  regulations,  as  an  interim 
final  mle  (59  FR  5123-33;  March  31, 
1994),  effective  on  publication,  to  avoid 
delay  in  implementation  of  the  new  law 
that  could  adversely  impact  the  NSI 
program.  This  interim  final  mle  was 
intended  to  minimize  transitional 
uncertainty,  while  allowing  subsequent 
fine-tuning  of  these  regulations  based  on 
the  opportunity  for  considered 
evaluation  of  comments  from  interested 
parties  before  adopting  a  final  mle. 

It  was  stated  that  whenever  reference 
is  made  in  the  interim  final  regulations 
to  forms  prescribed  by  MARAD  for 
applications  or  other  filing 
requirements,  the  format  of  such  forms 
in  effect  prior  to  the  effective  date  of 
these  regulations  may  be  used  pending 
revision  and  issuance  of  new  forms  to 
be  approved  by  the  Office  of 
Management  and  Budget.  To  the  extent 
necessary  to  reflect  statutory 
requirements,  any  form  submitted  may 
be  modified  or  supplemented  to 
facilitate  processing,  but,  until  new 
forms  have  been  approved,  these 
regulations  do  not  require  more 
extensive  paperwork  or  reporting 
requirements  than  exist  under  the 
present  Title  XI  regulations.  Exemptions 
provided  herein  should  substantially 
lessen  the  aggregate  reporting  burden. 

Discussion  of  Rulemaking  Text 

The  discussion  that  follows 
summarizes  the  comments  submitted  to 
MARAD  by  28  commenters  on  the 
interim  final  rule,  notes  where  changes 
have  been  made  to  it  and  the  rationale 
therefor  and,  where  relevant,  states  why 


particular  recommendations  have  not 
been  adopted.  In  addition  to  soliciting 
comments  on  the  interim  final  rule 
amendments  to  the  Title  XI  regulations, 
MARAD  requested  public  comment  on 
two  additional  topics:  (1)  The  issuance 
by  the  Secretary  of  a  Letter  of  Interest 
prior  to  an  applicant’s  submission  of  a 
complete  application  and  the 
subsequent  issuance,  if  any,  of  a  Letter 
Commitment,  and  (2)  the  establishment 
of  a  deadline,  such  as  60  days,  by  which 
the  Secretary  would  act  on  a  Title  XI 
application  considered  complete  by  the 
Siecretary. 

Almost  all  commenters  responded 
favorably  to  the  proposal  that  the 
Secretary  exercise  discretion  to  issue  a 
Letter  of  Interest  prior  to  the  applicant’s 
submission  of  a  complete  application. 
Commenters  noted  that  the  procedure 
could  be  particularly  useful  if  the 
shipbuilder  could  use  the  document  as 
a  marketing  document  to  conipete 
effectively  against  foreign  yards  that 
may  be  able  to  offer  firm  financing  on 
the  satisfaction  of  simple  conditions. 
Some  suggested  that  if  MARAD  were 
also  to  preapprove  ship  designs.  Letters 
of  Interest  would  be  very  effective 
indicators  of  MARAD’s  interest  in  a 
proposed  financing.  One  commenter 
suggested  that  Letters  of  Interest  could 
be  used  by  applicants  to  forecast  the 
cost  of  a  transaction  and  the  expertise 
that  will  be  needed  to  complete  a 
proposed  transaction. 

Commenters  proposed  that  requests 
for  Letters  of  Interest  should  contain 
information  about  (1)  the  type  and 
design  of  the  Vessel  to  be  financed  and 
its  intended  trade,  (2)  the  approximate 
cost  of  the  Vessel  and  its  proposed 
builder,  (3)  the  eunount  of  the  requested 
Guarantee,  (4)  recent  financial 
information  on  the  prospective 
shipowner  or  bareboat  charterer,  (5)  a 
description  of  the  collateral  to  secure 
the  Secretary’s  Guarantee,  and  (6) 
identification  of  the  country  in  which 
the  vessel  would  be  owned  and 
documented.  A  commenter 
recommended  that  there  be  no  charge  or 
fee  for  the  issuance  of  a  Letter  of 
Interest,  that  the  letter  be  issued  prior  to 
the  filing  of  an  application,  and  that  the 
letter  be  issued  within  ten  days  of  the 
request. 

Several  commenters  raised  two 
concerns  about  Letters  of  Interest.  First, 
they  argued  that  requests  for  such 
Letters  must  be  treated  confidentially 
because  a  request  for  a  Letter  may  come 
during  the  negotiating  process  and  the 
requester  shipyard  would  not  want  its 
competitors  to  be  aware  of  the 
negotiations  or  potential  prices.  A 
second  concern  raised  was  that  the 
formalization  of  a  Letter  of  Interest 


procedure  could  slow  down  the 
expeditious  approval  by  MARAD  of 
loan  guarantee  applications  by 
increasing  the  burden  on  MARAD  or  by 
effectively  duplicating  the  formal 
application  process.  It  was  suggested  by 
one  commenter  that  MARAD  could 
substitute  preappUcation  meetings  for 
the  Letter  of  Interest.  Additional 
concern  was  expressed  that  the 
conditions  contained  in  a  Letter  of 
Interest  should  not  be  deemed  by  the 
agency  to  be  binding  if  the  applicant 
later  demonstrates  that  it  can  meet 
alternative,  but  equivalent,  conditions. 

Many  conunenters  thou^t  that  the 
60-day  processing  period  for  completed 
applications  was  reasonable, 
appropriate,  and  adequate. 

Some  commenters  suggested  a  shorter 
period  of  30  days  as  conforming  more 
closely  to  international  commercial 
norms.  Some  shipyards  were  concerned 
that  the  60-day  turnaround  is 
noncompetitive  in  the  international 
market  because  a  “complete” 
application  may  in  itself  take  more  than 
60  days  to  draft.  They  suggested  that 
guidelines  would  be  necessary  to  define 
the  procedures  for  submitting  a 
complete  application.  Some  suggested 
that  for  a  pre-approved  ship  design, 
MARAD  should  be  able  to  issue  Letter 
Commitments  within  30  days,  and 
suggested  that  MARAD  review  its 
application  requirements  to  ensure  that 
it  is  not  requiring  burdensome 
information.  One  commenter  suggested 
that  a  deadline  for  processing  completed 
applications  is  an  unnecessary 
requirement. 

MARAD  Response:  The  discussion  of 
the  interim  final  rule  stated  that  a 
separate  Notice  of  Proposed  Rulemaking 
(NPRM)  would  be  published  at  a  later 
date  that  would  propose  modifications 
to  the  Title  XI  regulations  to  improve  ^ 
administration  of  the  entire  Title  XI 
program.  Such  modifications  were  not 
addressed  in  the  interim  rule  because 
they  were  not  required  to  implement  the 
amendments  made  to  Title  resulting 
from  enactment  of  the  Shipbuilding  Act. 
MARAD  has  determined  that  the  two 
specific  areas  on  which  comments  were 
solicited — the  Letter  of  Interest  and  a 
deadline,  such  as  60  days,  for 
processing  a  complete  Title  XI 
application — should  be  addressed  in  the 
NPRM  because  they  apply  to  both  the 
export  and  domestic  programs.  This  will 
allow  MARAD  to  deal  with  the  issues  at 
the  same  time.  Commenters  need  not 
resubmit  their  views  on  Letters  of 
Interest  and  the  60-day  processing 
period  in  response  to  the  new 
rulemaking.  Meanwhile,  MARAD  will 
consider  requests  for  Letters  of  Interest 
and  will  make  every  effort  to  finish  its 
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review  of  completed  applications  within 
60  business  days. 

Discussion  of  Regulations  by  Sections 

Note:  Paragraph  references  are  as 
designated  or  r^esignated  in  the  interim 
final  rule. 

Section  298.2  Definitions 

(c)  Advanced  Shipbuilding 
Technology  (“AST”).  Some  shipyards 
urged  that  the  requirement  that  AST/ 
MST  be  located  at  a  “general  shipyard 
facility”  should  not  preclude  the  design, 
development  and  construction  of  ship- 
bome  AST/MST  or  mobile  marine 
equipment  that  incorporates  such 
technology. 

MARAD  Response:  The  statutory 
definition  of  a  General  Shipyard  Facility 
includes  a  “Vessel”  designed  for  the 
construction,  repair,  rehabilitation, 
refurbishment  or  rebuilding  of  any 
vessel.  To  the  extent  that  such  a  Vessel 
incorporated  the  AST/MST,  the 
regulations  would  not  preclude  their 
eligibility  for  a  Guarantee. 

(e)  Closing.  Certain  shipyard 
commenters  requested  that  the 
definition  of  “Closing”  be  amended  to 
clarify  that  a  Mortgage  is  not  issued  at 
every  closing  and  that  a  Mortgage  may 
not  be  available  for  collateral  that  does 
not  constitute  realty. 

MARAD  Response:  MARAD  believes 
that  the  current  regulations  are 
sufficiently  clear.  To  constitute  a 
“Closing”  under  MARAD’s  regulations, 
a  Mortgage  need  not  be  required. 

If)  Depository.  A  number  of 
commenters  argue  that  it  is  unfair  for 
MARAD  to  allow  foreign  Vessel  owners 
and  operators  to  use  as  a  Depository 
foreign  financial  institutions  that  are  not 
available  to  U.S.  Vessel  owners  and 
operators  that  participate  in  the  Title  XI 
program.  One  commenter  was  in  favor 
of  allowing  foreign  institutions  in 
foreign  countries  to  act  as  Depositories 
for  Eligible  Export  Vessels.  One 
commenter  stated  that  the 
Commonwealth  of  Puerto  Rico  should 
be  specifically  added  to  the  definition  of 
Depositories  acceptable  imder  the 
domestic  program  and  another  stated 
that  it  assumes  the  definition  of 
Depository  will  not  exclude  foreign 
branches  of  U.S.  banks. 

MARAD  Response;  When  a 
Shipowner  or  charterer  fails  to  maintain 
an  agreed  financial  condition.  Title  XI 
documents*  require  that  it  make  certain 
payments  from  its  net  cash  flow  to  the 
Depository  as  collateral  for  MARAD. 
MARAD  agrees  that,  for  reasons  related 
to  the  enforceability  of  its  collateral 
interests,  there  is  insufficient  reason  to 
allow  foreign  Depositories  for  Eligible 
Export  Vessels  or  Vessels  in  the 


domestic  program.  To  clarify  further  the 
range  of  acceptable  financial  institutions 
allowed  in  the  Eligible  Export  Vessel 
Program,  MARAD  has  explicitly  added 
financial  institutions  located  in  the 
Commonwealth  of  Puerto  Rico,  and, 
with  the  subsequent  specific  approval  of 
MARAD,  foreign  branches  of  U.S. 
financial  institutions  as  acceptable 
Depository  institutions,  to  hold  Vessel 
charter  hire  and  Reserve  Funds. 

(i)  Eligible  Export  Vessel.  A  number  of 
commenters  stated  that  the  definition  of 
Eligible  Export  Vessels  was  too  “vague” 
and  should  be  clarified  to  include  all 
vessel  types  within  the  scope  of 
298.2(bb),  the  definition  of  “Vessel.” 

MARAD  Response:  The  regulations 
provide  that  an  Eligible  Expoi;!  Vessel 
means  a  “vessel”  with  certain 
characteristics  and  they  also  provide  a 
more  comprehensive  definition  of 
“Vessel.”  MARAD  intended  the  term 
Eligible  Export  Vessel  to  include  the 
definition  of  Vessel.  The  clarification 
sought  by  commenters  is  obtained  by 
amending  section  298.2{i)  to  read: 
“Eligible  Export  Vessel  means  a  Vessel 
“constructed,  reconstructed,  or 
reconditioned  in  the  United  States  for 
use  in  world- wide  trade  that  will,  upon 
delivery  or  redelivery,  be  placed  under 
or  continued  to  be  documented  under 
the  laws  of  a  country  other  than  the 
United  States." 

(k)  General  Shipyard  Facility.  Many 
shipyards  requested  a  clarification  of 
whether  a  General  Shipyard  Facility 
must  be  geographically  contiguous  or 
whether  there  may  be  various 
components  of  the  facility  in  different 
locations  if  it  can  be  shown  that  there 
is  an  economically  feasible  means  to 
achieve  increases  in  productivity, 
efficiency  and  quality. 

With  respect  to  paragraph  (k)(2), 
relating  to  a  Vessel,  floating  drydock,  or 
barge  that  constitutes  a  General 
Shipyard  Facility  and  that  must  be 
“built  in  the  United  States,”  one 
commenter  requested  clarification  that 
the  phrase  “built  in  the  United  States” 
has  the  same  meaning  in  this  context  as 
it  does  for  Vessels. 

MARAD  Response;  The  Shipbuilding 
Act  does  not  explicitly  address  this 
question  of  geographic  locations  of  a 
yard.  There  is  no  requirement  that  the 
components  of  a  shipyard  facility  be 
geographically  contiguous.  A  shipyard 
might  have  supply  depots  or  machine 
shops  several  blocks  away  or  farther 
from  its  main  structures  and  these 
geographically  separate  buildings 
would,  obviously,  still  be  considered 
part  of  the  yard.  For  purposes  of 
shipyard  modernization  and 
improvement  projects,  the  test  that 
MARAD  uses  is  whether  the  facilities  at 


multiple  locations,  whether  owned  or 
leased,  are  part  of  the  common 
enterprise,  whether  their  activities  are 
wholly  or  almost  entirely  devoted  to  the 
construction,  repair,  rehabilitation, 
refurbishment  or  rebuilding  of  any  ’ 
Vessel,  and  whether  the  shipyard 
applicant  has  management  and  control 
over  the  project  and  the  personnel 
employed  at  each  of  the  locations, 
whether  owned  or  leased.  The 
regulation  is  consistent  with  MARAD’s 
position  and,  with  this  clarification, 
need  not  be  amended. 

MARAD  agrees  that  the  legislative 
requirement  that  the  floating  shipyard 
facility  be  built  in  the  United  States  is 
intended  to  meet  the  same  standard  as 
U.S.-flag  Vessels  built  with  Title  XI. 
Accordingly,  the  definition  of  a  Vessel, 
floating  drydock,  or  barge  that 
constitutes  a  General  Shipyard  Facility 
has  been  amended  to  require  a  showing, 
in  the  yard’s  application  for  a  shipyard 
modernization  Guarantee,  that  it  meets 
the  section  298.11(a)  standards  with 
respect  to  a  Vessel  deemed  to  be  of  U.S. 
construction. 

(q)  Modem  Shipbuilding  Technology. 
Many  shipyards  commented  that  Title 
XI  financing  should  be  available  to  a 
shipyard  for  any  item  that  will  enhance 
the  shipyard’s  competitiveness  and 
capabilities  even  though  such  items  do 
not  constitute  the  “best  available  proven 
technology,  techniques  and  processes” 
as  “Modem  Shipbuilding  Technology” 
is  defined.  It  was  argued  that  an 
application  for  financing  should  not  be 
rejected  because,  standing  alone,  it  does 
not  “advance  the  state-of-the-art.” 

MARAD  Response:  MARAD  agrees 
that  the  intent  of  the  statute  and 
regulation  is  to  allow  flexibility  in 
determining  whether  a  project  promotes 
the  purpose  of  the  Shipbuilding  Act  and 
whether  it  constitutes  AST/MST.  An 
application  for  a  Guarantee  should  not 
be  rejected  merely  because  it  does  not 
“advance  the  state-of-the-art”  or  exceed 
the  “best  available”  processes  of 
shipyards  around  the  world.  It  is 
MARAD’s  interpretation  of  the  statutory 
term  that  it  will  be  sufficient  if  a 
proposed  project  substantially  advances 
the  state-of-the-art  or  best  available 
processes  of  an  applicant  shipyard  and 
makes  it  more  competitive 
internationally.  The  regulation  has  been 
rewritten  to  clarify  MARAD’s  position. 

(r)  Mortgage.  Several  commenters 
noted  that  the  reference  to  46  U.S.C. 
31322  was  confusing  and  recommended 
that  it  be  changed  to  46  U.S.C.  31301. 
Another  commenter  recommended  that 
the  rule  should  permit  the  use  of  valid 
security  interests  as  a  reasonable 
substitute  when  mortgages  are  not 
available.  An  additional  commenter 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Rules  and  Regulations  47551 


argued  that  MARAD  should  delete  its 
reference  to  “first  mortgage”  as  it  relates 
to  AST/MST,  arguing  that  MARAD 
would  then  retain  its  flexibility  to  allow 
co-financing  with  pari  passu  mortgages. 
Another  commenter  suggested  that  the 
use  of  the  word  “enforceable”  before 
“preferred  mortgage”  was  unnecessary. 

MARAD  Response:  The  reference  in 
section  298.2{r)  has  been  amended  to 
refer  to  section  298. 2(x),  Preferred 
Mortgage,  which  sets  out  in  detail  the 
requirements,  among  other  things,  for  a 
foreign  mortgage  on  an  Eligible  Export 
Vessel,  relying  on  46  U.S.C.  31301.  The 
rule  already  provides  in  section  298.31 
for  the  use  of  other  security  interests 
when  Mortgages  are  unavailable  or 
inappropriate.  MARAD  believes  that  it 
may  have  a  first  Mortgage  and  still  enter 
into  pari  passu  relationships.  Such 
relationships  are  often  the  rule  in  co¬ 
financing  arrangements.  In  any  event, 
there  is  nothing  in  Part  298  that  would 
preclude  MARAD  from  accepting  other 
security  interests  in  addition  to,  or 
instead  of,  a  Mortgage.  The  use  of  the 
word  “enforceable”  before  Preferred 
Mortgage  is  surplus  and  has  been 
removed,  given  the  requirements 
regarding  Mortgages  in  section 
298.31(a). 

(w)  Person.  One  commenter  suggested 
that  the  definition  of  “Person”  be 
expanded  to  include  entities  that  are 
recognized  under  the  laws  and 
regulations  of  a  relevant  jurisdiction 
that  might  not  fit  neatly  under 
MARAD’s  definition.  No  examples  were 
offered. 

MARAD  Response:  MARAD  believes 
that,  in  the  absence  of  any  examples  of 
a  deficiency  in  the  definition,  the 
existing  definition  of  Person,  which 
includes  an  “individual”  and 
“unincorporated  organization,”  among 
many  others,  is  sufficiently  broad  to 
encompass  any  applicant  likely  to 
apply,  whether  a  U.S.  or  foreign  entity. 
To  ensure  that  the  definition  is 
completely  clear,  however,  MARAD  has 
added  the  phrase  “or  other  acceptable 
legal  business  entity,”  after  the  words 
“unincorporated  organization”  in 
para^aph  (w). 

(xj  Preferred  Mortgage.  With  respect 
to  a  Preferred  Mortgage,  one  commenter 
stated  that  the  reference  to  46  CFR 
221.43  is  incorrect  and  suggested  that  it 
should  refer  to  section  221.31. 

MARAD  Response:  The  reference  to 
section  221.43  is  incorrect,  and  it 
should  be  to  46  CFR  221.23(d). 
Furthermore,  MARAD  notes  that  the 
interim  final  rule  inadvertently  deleted 
former  provision  (s)(4)(vi).  That 
provision  has  been  restored  in  the  final 
rule  and  is  redesignated  as  paragraph 
(x)(l)(iv)(F).  Also,  paragraph(x)(3)  has 


been  amended  to  recognize  that  a 
Mortgage  or  other  security  interest  on  a 
foreign-docmnented  Vessel  can  qualify 
as  a  Preferred  Mortgage  pursuant  to  46 
U.S.C.  31301(6)(B). 

Section  298.2(bb).  Most  commenters 
objected  to  the  provision  precluding 
U.S.  citizens  from  owning  Eligible 
Export  Vessels.  They  viewed  the 
provision  as  discriminating  against  U.S. 
citizens  and  giving  unfair  preferences  to 
foreign  owners.  Almost  all  of  those 
objecting  argued  that  the  prohibition 
against  U.S.  citizens  owning  Eligible 
Export  Vessels  went  beyond  the 
provisions  of  the  statute  and  some 
argued  that  it  was  inconsistent  with  the 
intent  of  Congress  to  eliminate 
“burdensome  citizenship 
requirements.”  By  contrast,  one 
commenter  contended  that  the 
prohibition  of  ownership  by  U.S. 
citizens  was  consistent  with 
congressional  intent.  Some  argued  that 
the  statute  eliminated  all  citizenship 
requirements  except  for  fishing  vessels 
and  oceanographic  research  or 
instruction  or  pollution  treatment 
abatement  or  control  vessels.  Some 
commenters  were  concerned  that 
MARAD’s  regulatory  stance  would  limit 
the  customer  base  and  improperly 
restrict,  rather  than  expand,  the  true 
scope  of  the  Shipbuilding  Act.  One 
commenter  asserted  that  the 
proscription  of  U.S.  ownership  could  be 
easily  evaded  by  imaginative  corporate 
structuring  and  the  use  of  charters. 
Finally,  it  was  argued  that  MARAD 
should  encourage  U.S.  ownership  of 
Eligible  Export  Vessels  as  a  matter  of 
national  security. 

MARAD  Response:  There  is  no 
statutory  preclusion  to  U.S.  companies 
participating  in  the  Eligible  Export 
Vessel  program.  The  Vessels  will  be 
delivered  in  the  United  States  from  a 
U.S.  shipyard  to  a  buyer  for  operation  in 
worldwide  trade  under  the 
documentation  of  a  country  other  than 
the  United  States,  as  the  statute 
requires.  A  number  of  “American” 
companies  are,  in  fact,  multi-national 
companies,  and  regularly  order  Vessels 
from  foreign  shipyards.  Congress 
intends  American  shipyards  to  enter 
into  the  international  market,  and  no 
sound  reason  exists  to  preclude  U.S. 
shipyards  ft'om  competing  for  this 
portion  of  the  international  commercial 
business.  Accordingly,  MARAD  has 
removed  the  prohibition  on  U.S. 
ownership  from  the  definition  of  an 
Eligible  Export  Vessel. 

Section  298.3  Applications 

Certain  shipyards  were  concerned 
about  the  disclosure  provision  in 
subsection  (d).  Confidential 


information,  concerning  the  disclosure 
requirements  of  the  Freedom  of 
Information  Act  (“FOIA”),  5  U.S.C.  552, 
for  two  reasons:  (1)  That  in  international 
circles,  financing  applications  are 
treated  with  strict  confidence;  and  (2) 
the  added  expense  of  lawyers’  fees  for 
opposing  a  FOIA  request  render  the 
Title  XI  programs  non-competitive. 

MARAD  Response:  MARAD  has  no 
authority  to  amend  the  FOIA  or  the 
Administration’s  policy  that  it  is  to  be 
liberally  construed  in  favor  of 
disclosure.  On  the  other  hand,  while 
MARAD  has  not  modified  this  section, 
it  will  continue  to  refuse  to  disclose 
information  that  is  deemed  by  MARAD 
to  be  confidential,  pursuant  to  legal 
authority  interpreting  the  meaning  of 
FOIA  exemption  (b)(4),  because  it 
would  be  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
person  from  whom  it  was  obtained. 
MARAD  is,  of  course,  also  bound  by  the 
Trade  Secrets  Act,  18  U.S.C.  1905,  for 
unauthorized  disclosures  by 
Government  officials  of  proprietary 
information  that  is  exempt  from 
disclosure  under  the  FOIA,  which, 
among  other  things,  makes  it  a  criminal 
act  to  release  certain  financial 
information  such  as  a  company’s 
balance  sheets,  bids,  or  other 
proprietary  information. 

VVith  respect  to  paragraph  (e).  Priority, 
some  shipyards  expressed  concern  that 
it  accords  unjustified  priority  to  (1) 

“naval  and  military  auxiliary”  vessels, 

(2)  Vessels  seeking  domestic  Title  XI  -0 
financing  (in  that  MARAD  must  review 
applications  for  financing  for  Eligible 
Export  Vessels  in  light  of  those  for 
domestic  vessels),  and  (3)  shipyards 
engaged  in  naval  vessel  construction  as 
well  as  pilot  programs  for  shipyard 
modernization  and  vessel  construction. 

MARAD  Response:  As  a  matter  of 
maritime  policy,  MARAD  accords 
priority  for  “naval  and  auxiliary” 

Vessels  only  in  the  domestic  Title  XI 
program.  As  for  any  impact  on  domestic 
Vessels,  MARAD  is  required  by  statute 
to  review  applications  regarding  Eligible 
Export  Vessels  in  light  of  the  same 
standards  as  apply  to  Vessels  to  be 
documente'd  under  U.S.  law.  See  section 
1103(g)(1)  of  the  Act.  Any  relief  in  this 
re^rd  must  come  ft’om  Congress. 

Regarding  the  priority  for  shipyards 
engaged  in  both  naval  construction  and 
pilot  programs  for  shipyard 
modernization,  such  priority  reflects  the 
intent  of  Congress  in  facilitating  the 
conversion  of  shipyards  that  have 
previously  engaged  in  naval 
construction  to  commercial  activities. 

The  Title  XI  legislation  is  part  of  the 
National  Shipbuilding  Initiative,  which 
also  includes  a  technology  development 
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program  for  innovative  commercial  ship 
design  and  production  processes  and 
technologies.  MARAD  intends  to 
administer  the  Title  XI  program  in  a 
manner  that  achieves  the  purposes  of 
the  National  Shipbuilding  Initiative. 

In  addition,  the  priority  in  paragraph 
(e)  for  General  Shipyard  Facilities  that 
have  engaged  in  naval  vessel 
construction  is  mandated  by  section 
1359(a)(3)  of  the  Shipbuilding  Act  with 
respect  to  amounts  appropriated  by  the 
Secretary  of  Defense  and  available  for 
transfer  to  the  Secretary  of 
Transportation. 

Section  298.10  Citizenship 

This  section  sets  forth  the  citizenship 
requirements  for  Title  XI  applicants  and 
certain  other  parties  that  must  establish 
U.S.  citizenship  prior  to  acquiring  a 
legal  or  beneficial  interest  in  a  Vessel 
financed  under  Title  XI  of  the  Act.  The 
exceptions  to  this  requirement  are 
Eligible  Export  Vessels  and  Eligible 
Shipyards. 

One  commenter  stated  that  Section 
298.10  should  be  deleted  because  Title 
XI  of  the  Act  no  longer  contains  a 
citizenship  requirement.  Another 
commenter  stated  that  the  intent  of 
Congress  was  to  eliminate  the 
citizenship  requirement  for  all  vessels 
financed  imder  Title  XI,  not  just  Eligible 
Export  Vessels.  One  commenter  stated 
that  the  citizenship  requirement  in  the 
1936  Act  applies  only  to  a  “fishing 
vessel  or  oceanographic  research  or 
instruction  or  pollution  treatment, 
^febatement  or  control  vessel  or  Eligible 
Export  Vessel." 

A  commenter  pointed  out  that  the 
parenthetical  phrase  in  new  paragraph 
(e).  Exemption,  should  exclude 
“operators"  in  order  to  exempt  those 
entities  from  being  required  to  prove 
U.S.  citizenship.  Another  recommended 
deletion  of  this  section  because  all  U.S. 
citizenship  requirements  have  been 
deleted  for  Title  XI  and  stated  that  as 
long  as  U.S.  Coast  Guard  requirements 
are  satisfied,  MARAD  should  impose  no 
additional  requirements  on  U.S.  citizens 
that  could  result  in  discrimination  and 
additional  costs. 

MARAD  Response:  The  position  of 
MARAD  is  that  Section  1101(b)  of  the 
Act  (46  App.  U.S.C.  1271(b)),  which  was 
not  amended  by  the  Shipbuilding  Act, 
requires  that  Vessels,  other  than  Eligible 
Export  Vessels,  be  owned  by  citizens  of 
the  United  States  as  defined  by  section 
2  of  the  Shipping  Act,  1916,  as 
amended,  46  App.  U.S.C.  802,  (the 
“Shipping  Act").  There  is  no  legal 
requirement  that  a  shipyard  be  owned 
by  8  Section  2  U.S.  citizen.  Review  of 
the  Shipbuilding  Act  and  Title  XI  does 
not  support  the  commenter’s  suggestion 


that  the  citizenship  requirement  for 
Vessels  only  applies  to  “fishing  vessels 
or  oceanographic  research  or  instruction 
or  pollution  treatment,  abatement  or 
control  vessel."  Likewise,  a  review  of 
the  legislative  history  of  the 
Shipbuilding  Act  reveals  no  statement 
to  eliminate  the  citizenship  requirement 
for  all  Vessels  financed  under  Title  XI. 
The  statute  explicitly  requires  Section  2 
citizen  ownership  of  such  Vessels,  other 
than  Eligible  Export  Vessels.  If  a 
bareboat  charterer  or  other  operator 
desires  possession  and  control  of  U.S.- 
flag  Vessels,  the  Shipping  Act  requires 
that  it  be  a  U.S.  citizen  or  obtain 
MARAD’s  prior  approval  to  charter  or 
operate  the  Vessel.  Consistent  with  that 
requirement,  it  has  always  been 
MARAD’s  policy  that  Title  XI  Vessels 
may  not  be  bareboat  chartered  to,  or  be 
operated  by,  non-U.S.  citizens.  There  is 
no  reason  to  change  this  position  now. 
Accordingly,  bareboat  charterers  and 
other  “operators"  of  U.S.  flag  Vessels 
will  remain  subject  to  section  298.10(a). 
No  amendment  to  paragraph  (e)  is 
warranted  in  view  of  MARAD’s 
disposition  of  the  citizenship  issues. 

Section  296. 1 1  Vessel  Requirement 

Concerning  paragraph  (a),  United 
States  Construction,  certain  shipyards 
claimed  that  many  component  parts  are 
manufactured  abroad  and  are  not 
available  in  the  United  States,  and 
others  pointed  out  that  U.S.  Coast  Guard 
U.S-built  requirements  relate  to  vessels 
operating  in  the  coastuase  trade,  which 
are  the  most  restrictive  of  all. 
Accordingly,  they  recommended 
excepting  Eligible  Export  Vessels  from 
these  requirements;  or  that  foreign  made 
components  are  excepted  so  long  as 
they  are  “physically  joined”  in  this 
country;  or  amendment  of  this  section  to 
permit  use  of  foreign  made  components 
so  long  as  they  do  not  exceed  49  percent 
of  the  Vessel’s  weight. 

MARAD  Response:  Paragraph  (a). 
United  States  Construction,  has  been 
amended  to  remove  the  requirements  for 
fabrication  in  the  United  States  of 
components  of  the  hull  and 
superstructure  for  Eligible  Export 
Vessels.  Corresponding  changes  in 
§§  298.13  and  298.21(c)  will  make  it 
clear  that  even  though  foreign 
components  of  the  hull  and 
superstructure  may  be  included  for 
Eligible  Export  Vessels,  these  costs  will 
not  be  eligible  for  Title  XI  loan 
Guarantees.  The  intent  is  to  allow  hull 
and  superstructure  components  fi'om 
worldwide  sources  so  as  to  allow  the 
maximum  integration  of  foreign  and 
U.S.  shipyard  production  as  U.S. 
shipyards  may  desire  for  economic  and/ 
or  competitive  reasons  in  order  to 


penetrate  the  international  commercial 
market,  without  financing  the  foreign 
components  of  the  hull  and 
superstructure.  Nonetheless,  consistent 
with  MARAD’s  policy  since  1986,  raw 
and  improved  products,  such  as 
unshaped,  unmolded  and  unpunched  , 
steel  can  be  imported  and  used  in  the 
production  of  the  hull  and 
superstructure  without  being  excluded 
from  Actual  Cost  as  they  are  not  deemed 
to  be  “components”  of  the  hull  and 
superstructure. 

Paragraph  (c).  Class,  condition,  and 
operation,  was  amended  in  the  interim 
final  rule  to  allow  Vessel  classification 
by  members  of  the  International 
Association  of  Classification  Societies 
(lACS)  “to  be  ISO-9000  certified", 
rather  than  restricting  classification 
authority  to  the  American  Bureau  of 
Shipping  (ABS).  With  respect  to  Vessel 
classification,  all  but  one  commenter 
favored  allowing  Vessel  classification  by 
all  members  of  the  LAGS;  the  ABS  stated 
that  this  amendment  would  be  contrary 
to  law  at  46  U.S.C.  3316(b)  and  could 
place  the  government’s  security  in 
serious  jeopardy. 

One  commenter  stated  that  the  statute 
only  requires  the  ABS,  and  not  other 
LACS  members,  to  be  ISO-9000 
certified.  Another  commenter  proposed 
that  lACS  members  should  be  certified 
to  the  “lACS-Quality  System 
Certification  Scheme  (QSCS),”  rather 
than  the  ISO-9000  standard.  As  to 
compliance  with  laws  and  regulations, 
several  commenters  requested  that  the 
provision  be  clarified  to  state  that 
Eligible  Export  Vessels  need  comply 
only  with  all  applicable  laws,  rules  and 
regulations  of  the  country  of  registry, 
and  treaties  and  conventions  to  which 
the  country  of  registry  is  a  party,  or  the 
laws  of  the  ports  it  serves. 

MARAD  Response:  MARAD  disagrees 
with  the  comment  that  MARAD  is 
required  to  recognize  solely  the  ABS  as 
its  agent  in  all  matters  related  to  Vessel 
classification.  It  is  MARAD’s  position 
that  it  has  the  authority  under  section 
1104A(b)(6)  of  the  Act  to  set 
classification  standards  for  Eligible 
Export  Vessels  without  relying  on  the 
classification  standards  of  ABS.  Section 
1104A(b)(6lof  the  Act  specifically  states 
that  the  guaranteed  vessel  “shall  be  in 
class  A-1,  American  Bureau  of 
Shipping,  or  shall  meet  such  other 
standards  as  may  be  acceptable  to  the 
Secretary*  *  *.’’ There  was  nothing  in 
the  subsequent  enactment  of  46  U.S.C. 
3316(b)  that  either  explicitly  or 
implicitly  repealed  MARAD’s  “other 
standard”  authority.  That  phrase  is  not 
limited  to  a  different  ABS  class  than  A- 
1,  as  ABS  contends.  For  instance,  ABS 
does  not  class  all  Vessels  eligible  for 
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Title  XI  loan  Guarantees.  MARAO  does 
not  believe  that  the  government’s 
security  will  be  in  serious  danger  if  the 
Vessel  is  not  maintained  in  Class  A-1 
ABS,  so  long  as  it  is  classified  by  an 
lACS  member  in  accordance  with 
MARAD-approved  standards. 

However,  MARAD  does  not  agree  that 
the  QSCS  standard  is  more  appropriate 
than  the  ISO  9000  standard.  M,\RAD 
believes  that  the  ISO  9000  series  reflects 
a  broader  and  more  appropriate  set  of 
classification  standards,  and  should  be 
required.  MARAD  agrees  essentially 
with  the  comments  about  the 
applicability  of  U.S.  laws  and 
regulations  and  has  modified  this 
provision  accordingly  to  clarify  that 
Eligible  Export  Vessels  need  not  comply 
with  all  U.S.  laws  and  regulations  as  to 
Vessel  condition  and  operation,  but 
must  be  constructed  in  accordance  with 
the  requirements  of  the  International 
Maritime  Organization  that  are  in  force 
at  the  time  of  the  Vessel’s  delivery. 

Section  298.12  Applicant  and 
Operator’s  Qualifications 

One  commenter  suggested  that  this 
section  be  expanded  to  include  the 
concept  that  a  shipyard  may  be  the 
applicant  for  Guarantees  for  Eligible 
Export  Vessels  and  may  be  the  initial 
party  to  the  docvunentation,  with  the 
ultimate  purchaser  assuming  the 
obligations  of  the  contracts  as  a  party 
upon  delivery  of  the  Vessel.  Another 
commenter  stated  that  the  information 
required  with  regard  to  the  identity  and 
ownership  of  the  applicant  by 
paragraphs  (b){l)(v)  and  (vi),  which 
were  not  amended  by  the  interim  final 
rule,  is  primarily  relevant  to 
establishing  citizenship  and  should  not 
be  required  of  applicants  for  Eligible 
Export  Vessel  Guarantees.  A  commenter 
stated  that  the  content  of  this  section 
does  not  recognize  certain  structures  for 
corporate  entities  that  exist  only  in 
foreign  countries,  e.g.,  a  “Gmbh”  under 
German  law,  and  suggested  that  there  be 
a  separate  section  for  foreign  applicants. 
That  commenter  also  stated  that  the 
required  disclosure  in  paragraph  (c)(4) 
of  whether  the  applicant  or  a 
predecessor  has  been  “in  default . . . 
with  others’’  during  the  past  five  years 
needs  clarification  and  should  be 
limited  to  a  default  with  respect  to  a 
financial  instrument  that  gave  rise  to  a 
right  of  the  non-defaulting  party  to 
receive  accelerated  payment. 

With  respect  to  the  information 
sought  by  MARAD  in  paragraph  (c) 
concerning  the  applicant’s  structure, 
business  applications,  activities  and 
management,  a  commenter  remarked 
that  the  expense  to  the  “smaller” 
applicant  may  be  burdensome. 


particularly  where  legal  and  accoimting 
services  are  required,  which  services  are 
excluded  ft-om  the  project’s  Actual  Cost, 
and  that  the  Secretary’s  “waiver 
authority”  in  section  298.13  (“Modified 
requirements”  in  paragraph  (h))  should 
be  amended  to  exempt  such  applicants 
for  Guarantees  for  Eligible  Export 
Vessels  from  having  to  provide  such 
information.  Another  commenter  stated 
that  the  information  required  by 
paragraph  (f)(2)  concerning  all 
management  personnel  of  an  Eligible 
Shipyard  applying  for  a  Guarantee  for 
AST/MST  is  too  broad  and  should  be 
limited  to  senior  supervisory  personnel 
of  the  shipyard. 

MARAD  Response;  A  shipyard  can  be 
an  applicant  for  a  loan  Guarantee  under 
the  existing  regulations.  The  shipyard 
would,  like  all  applicants,  be  required  to 
demonstrate  successfully  that  it  meets 
the  regulatory  requirements  for  the 
program,  i.e.,  that,  among  other  things, 
it  is  creditworthy  to  be  the  Obligor  for 
the  guaranteed  Obligations,  has  an 
economically  sound  use  for  the  Vessel, 
and  can  offer  sufficient  collateral  for  the 
guaranteed  Obligations.  Building  a  ship 
solely  on  the  speculative  hope  that  it 
could  be  sold  would  not  qualify.  A 
shipyard,  like  any  qualified  Obligor, 
could  transfer  the  Title  XI  obligation 
before  or  after  delivery  to  a  qualified 
purchaser  with  the  consent  of  MARAD. 
No  amendment  to  the  regulation  is 
necessary  as  such  transfer  is  allowed  as 
a  matter  of  contract. 

Paragraph  (b)  prescribes  the  type  of 
information  an  applicant  is  expected  to 
provide  about  its  identity  and 
ownership,  depending  on  the  structure 
of  the  organization.  The  example 
(“Gmbh”)  cited  by  the  commenter  is  the 
term  used  to  denote  a  German  limited 
liability  company,  generally  comparable 
to  a  U.S.  corporation.  Such  a  company 
would  file  under  paragraph  (b)(1)  of  the 
regulations.  To  accommodate  all 
possible  applicants,  MARAD  has  added 
a  new  paragraph  (b)(4)  stating  that 
MARAD  will  inform  any  entity  that 
does  not  fit  the  other  descriptions  in 
paragraph  (b)  concerning  the 
information  it  should  submit  about  its 
identity  and  ownership.  MARAD  will 
consider  the  comments  it  has  received 
with  regard  to  information  required  by 
paragraph  (b)(l)(v)  and  (b)(l)(vi), 
regarding  ownership  of  capital  shares, 
when  preparing  the  subsequent 
rulemaking  concerning  the 
administration  of  the  entire  Title  XI 
pro^am. 

MARAD  sees  no  reason  to  change  the 
present  wording  of  paragraph  (c)(4) 
requiring  business  data  for  small  firms. 
The  proposal  that  MARAD  limit  the 
information  it  receives  on  defaults  to 


defaults  on  financial  instnunents  that 
give  rise  to  accelerated  payments  is  far 
too  limited.  MARAD  collects  this 
information  in  order  to  discover  needed 
information  about  the  applicant’s 
creditworthiness  and  its  business 
experience  and  status.  Information 
about  its  defaults,  such  as  defaults  on 
overdue  tax  liability  or  even  on 
technical  security  defaults,  can  give 
MARAD  valuable  information  on  which 
to  make  a  decision.  For  similar  reasons, 
MARAD  rejects  the  suggestion  that  it 
amend  paragraph  (h)  to  exempt  the 
“smaller”  applicant  fi'om  describing  its 
structure,  activities,  and  management. 
The  requested  information  is  necessary 
for  mal^g  a  proper  evaluation  and 
assessment  of  the  applicant  regardless  of 
its  financial  and  organizational  size. 

MARAD  does  agree  with  the  comment 
proposing  that  the  information  sought 
by  paragraph  (f)(2)  concerning 
management  personnel  of  an  Eligible 
Shipyard  is  too  broad.  Accordingly, 
MARAD  has  amended  the  provision  to 
limit  the  information  to  that  concerning 
senior  supervisory  personnel  in  the 
yard. 

Section  298.13  Financial 
Requirements 

A  commenter  stated  with  respect  to 
paragraph  (a)(2)(i),  w’hich  was  not 
amended  by  the  interim  final  rule,  that 
the  exclusion  from  the  cost  of  the 
project  (Actual  Cost)  of  foreign 
equipment  and  services,  unless  a  waiver 
is  specifically  granted,  should  be 
deleted,  along  with  the  section 
298.32(a)(6)  required  provision  in  the 
documentation  for  use  of  articles, 
materials,  and  supplies  of  U.S.  growth 
production  or  manufacture,  because 
these  are  Buy  American  provisions  that 
are  obsolete  (by  virtue  of  a  1986 
amendment  to  section  298.11(a)).  With 
respect  to  Eligible  Export  Vessels, 
comments  in  behalf  of  U.S.  shipyards 
cited  many  reasons  militating  against 
exclusion  of  non-U.S.  components  from 
Actual  Cost,  e.g.,  few  U.S.  suppliers 
have  the  approval  of  classification 
societies  other  than  ABS.  and  obtaining 
an  equivalent  certificate  could  be 
expensive  (i.e.,  a  5-10  percent 
differential),  and  could  result  in 
undesirable  exceptions  to  the  ship’s 
class  that  would  put  the  U.S.  shipyard 
in  an  unfavorable  position  vis-a-vis  its 
foreign  competitors;  foreign  shipowners 
want  local  components  for  ease  of 
replacement  and  repair;  foreign 
shipowners  and  designers  designate  the 
use  of  specific  components  which  the 
shipbuilder  cannot  reject;  many 
advanced  ship  types  require 
components  that  are  not  available  from 
U.S.  sources  but  are  fium  foreign 
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sources;  and  many  components  of  AST/ 
MST  are  not  available  on  the  U.S. 
market. 

Based  on  these  assessments,  it  was 
recommended  that  MARAD  delete  the 
third  sentence  in  paragraph  {a)(2)(i), 
which  requires  the  exclusion  of  all 
foreign-made  components  from  Actual 
Cost,  as  well  as  an  obsolete  Buy 
American  provision  remaining  in 
section  298.32(a)(6),  which  requires 
only  articles,  materials  or  supplies  of 
U.S.  growth  or  origin  to  be  used  in  a 
Title  XI  Vessel. 

A  commenter  also  objected  to  the 
requirement  in  paragraph  (a)(2)(i)  for  the 
applicant  to  submit  supporting  data, 
suggesting  that  MARAD  add  a  provision 
stating  that  where  a  contract  is 
competitively  bid,  the  applicant  is  not 
required  to  submit  supporting  data, 
such  as  the  cost  of  materials  or  worker 
homrs,  regarding  the  contract  price, 
since  the  competitive  bidding  process 
should  satisfy  MARAD  that  the  contract 
price  is  fair  and  reasonable.  It  is  asserted 
that  many  shipyards  do  not  bid  a 
contract  on  such  a  basis  and  the 
requirement  to  supply  such  information 
to  MARAD  adds  unnecessary 
administrative  costs  to  the  shipyard.  A 
commenter  stated  that  paragraph  (a)(3). 
Financing,  should  be  harmonized  with 
paragraph  (g)  with  respect  to  the 
treatment  of  subordinated  debt  and 
equity  since  the  latter  provides  that 
subordinated  debt  may  be  included  in 
equity,  while  the  former  disallows  its 
inclusion. 

MARAD  Response;  With  respect  to 
the  export  program,  MARAD  has 
determined  that  the  requirements  in  the 
third  sentence  of  paragraph  (a)(2)(i)  and 
the  provisions  of  sections  298.32(a)(6) 
and  298.32(b)(5)(ii),  relating  to  foreign 
equipment  and  materials,  should  be 
amended.  These  provisions  were 
inadvertently  left  unamended  in  the 
regulations  in  1986.  With  one  important 
exception,  foreign  components  will  no 
longer  be  excluded  from  the  Actual  Cost 
of  a  Vessel.  The  exception  is  that  foreign 
components  of  the  hull  and 
superstructure  of  any  Vessel,  including 
an  Eligible  Export  Vessel,  are  excluded 
from  Actual  Cost;  this  will  ensure  that 
significant  Vessel  construction  and 
reconstruction  that  is  financed  by  the 
United  States  will  be  performed  by  U.S. 
yards.  MARAD  will  still  need  to  be 
apprised  of  the  use  of  foreign 
components  and  will  not  exclude  them 
from  Actual  Cost,  recognizing  that  many 
components  are  not  available  in  the  U.S. 
marlcet  or  are  not  available  in  a  cost  or 
delivery  competitive  basis.  MARAD  will 
allow  the  value  of  such  foreign 
components  in  the  hull  and 
superstructure  to  be  used  as  owner- 


furnished  equipment  in  meeting  the 
equity  requirements  of  section 
298.13(a)(3). 

MARAD  declines  to  adopt  the 
proposal  that  it  not  require  applicants  to 
submit  supporting  data,  such  as  labor, 
costs  and  worker  hours,  regarding  a 
construction  contract  where  the  contract 
is  competitively  bid.  Generally, 
shipyards  must  prepare  backup  data  to 
assure  against  doing  business  at  a  loss. 
Hence,  in  virtually  all  circumstances, 
the  supporting  data  are  already 
available,  which  are  all  that  MARAD  is 
reviewing.  Further,  as  guarantor, 

MARAD  needs  to  make  an  independent 
determination  that  the  costs  reflected  in 
the  Obligations  are  fair  and  reasonable, 
and  has  a  statutory  responsibility  to 
ensvue  that  it  is  guaranteeing  no  more 
than  the  statutory  limit  of  allowable 
costs.  A  competitively-bid  contract  may 
reduce  the  likelihood  of  MARAD’s 
guaranteeing  inflated  contract  prices, 
but  MARAD  does  not  regard  that 
procedure  as  an  adequate  safeguard. 
Without  conducting  its  own  analysis  of 
the  cost  of  the  project,  MARAD  would 
not  be  able  to  determine  whether  (1)  it 
was  impermissibly  guaranteeing  “soft 
costs”;  (2)  subsequent  changes  and 
extras  were  fair  and  reasonable;  or  (3) 
the  contract  price  exceeded  the  fair  and 
reasonable  cost  of  the  Vessel,  despite 
the  competitive  bidding  process. 

With  respect  to  the  comment  that 
paragraph  (a)(3)  should  be  harmonized 
with  paragraph  (g)  with  respect  to  the 
treatment  of  subordinated  debt  as 
equity,  MARAD  believes  that  the  rule 
could  be  improved  with  the  addition  of 
language  cross-referencing  the  two 
provisions.  Accordingly,  it  has  added 
directly  after  the  word  “debt,”  in  the 
penultimate  sentence  of  paragraph 
(a)(3),  a  reference  to  the  discretion  of  the 
Secretary,  provided  in  paragraph  (g)  of 
this  section,  to  allow  subordinated  debt 
as  equity. 

With  regard  to  Primary  financial 
requirements  at  Closing  in  paragraph 
(d),  a  commenter  for  shipyard  interests 
stated  that  the  factors  upon  which  the 
existing  ftnancial  requirements  for  a 
project  are  based,  and  which  are  made 
applicable  under  the  interim  final  rule 
to  a  General  Shipyard  Facility  owning 
AST/MST,  do  not  appear  to  apply  to 
such  technology,  and  suggests  that  there 
should  be  a  separate  concept 
demonstrating  how  use  of  modem 
shipbuilding  practices  will  enhance  the 
shipyard’s  competitiveness.  That 
commenter  was  also  troubled  by  the  fact 
that  financial  requirements  are  generally 
required  to  be  based  on  U.S.  Generally 
Accepted  Accounting  Principles 
(GAAP),  but  that  many  potential 
applicants  will  not  have  GAAP-based 


accounts  and  that  restatement  to  GAAP 
would  be  prohibitively  expensive  and 
time  consuming.  This  includes  the 
requirement  to  file  MARAD  Form  MA- 
172. 

According  to  another  commenter, 
since  Actual  Cost  of  a  Title  XI  project, 
including  AST/MST  is  made  up  of  items 
that  are  usually  capitalizable  under 
GAAP,  and  costs  of  research  and 
development  must  generally  be 
expensed,  in  order  to  stimulate  and 
encomage  the  development  and 
construction  of  AST/MST  MARAD 
should  allow  research  and  development 
costs  to  be  included  in  Actual  Cost. 
Another  commenter  representing 
shipyard  interests  argued  that  the 
requirement  that  a  shipowner’s  equity 
be  at  least  50  percent  of  its  long  term 
debt,  exclusive  of  Title  XI  debt,  is 
unsatisfactory,  adding  that  this  standard 
will  preclude  many  potential 
international  shipowners  from  using 
U.S.  shipyards,  since  in  the 
international  market,  use  of  such  factors 
as  value  of  the  collateral,  possibly  with 
some  recourse,  is  the  normal  practice. 
Furthermore,  it  was  argued  that  there 
are  subsidies  available  through  the 
European  Union  and  the  Australian 
government  that  tip  the  scales  against 
Title  XI  financing.  Accordingly,  that 
commenter  recommended  that 
paragraph  (d)(l)(ii)  be  amended  to  the 
effect  that  the  Vessel  will  serve  as  the 
sole  security  for  the  Guarantees;  that  in 
a  highly  leveraged  transaction, 
additional  security  should  be 
considered;  and  that  applicants  with  a 
well  established  market  share  and  a 
solid  trading  and  revenue  profile  be 
required  to  maintain  equity  of  only  15 
percent  of  total  long  term  debt. 

Another  commenter  argued  that 
MARAD’s  minimum  working  capital, 
net  worth,  debt  to  equity  ratios,  and 
other  financial  ratios  are  too 
conservative  when  applied  to  the 
construction  of  AST/MST,  particularly 
in  the  first  year  when  expenses  are  high. 
It  was  alleged  that  such  severe  financial 
restrictions  will  thwart  the  purpose  of 
Congress  in  advancing  and  assisting  the 
transition  of  U.S.  shipyards  to  modem 
shipyard  facilities.  One  commenter 
noted  that  use  of  the  term  “Owner”  of 
technology  in  new  paragraph  (e)(3)  may 
be  limiting  because  the  General 
Shipyard  Facility  may  be  a  “Lessee”  of 
that  technology. 

Another  commenter  stated  that 
MARAD  should  allow  more  flexibility 
in  reviewing  the  financial  strength  of 
the  applicant  as  MARAD’s  equity  to 
debt  test  provides  no  flexibility  for 
evaluating  potential  financial  structures 
as  is  now  used  in  the  export  market, 
particularly  by  U.S.  aircraft 
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manufacturers  for  exporting  aircraft,  nor 
would  it  appear  to  allow  MARAD  to 
review  and  approve  a  financing 
structure  utilizing  a  foreign  sales 
corporation. 

MARAD  Response:  MARAD  is  not 
persuaded  by  the  suggestion  that  the 
primary  financial  requirements  at 
Closing  should  not  apply  to  a  General 
Shipyard  Facility  because  they  do  not 
apply  to  AST/MST  owned  by  a  General 
Shipyard  Facility.  These  financial 
requirements  are  criteria  used  to 
measure  how  adequately  a  company  is 
capitalized  to  undertake  the  business  it 
intends  to  pursue.  MARAD  needs  that 
information  for  AST/MST  projects  just 
as  it  needs  the  information  for  other 
Title  XI  projects  to  assure  reasonable 
prospect  of  repayment  of  the  underlying 
debt. 

Regarding  the  requirement  for  a 
restatement  of  accounts  in  GAAP 
format,  modem  financial  analysis 
requires  accurate  and  standardized 
information.  Companies  seeking  loan 
Guarantees  for  multimillion  dollar 
projects  should  be  prepared  to 
demonstrate  their  creditworthiness  in  a 
reliable  and  standard  manner.  Thus  far. 
it  has  been  MARAD’s  e.xperience  with 
the  Eligible  Export  Vessel  program  that 
the  requirement  for  GAAP  accounting 
has  not  proved  an  undue  burden  on 
applicants. 

Accordingly,  MARAD  declines  to 
adopt  the  suggestions  that  it  deviate 
from  its  normal  financial  terms,  such  as 
debt  to  equity  ratios  or  a  minimum  net 
worth  test  for  Eligible  Export  Vessels  or 
shipyards.  MARAD  believes  that  these 
traditional  tests,  set  forth  in  paragraphs 
(d)  and  (e),  are  useful  in  determining  the 
creditworthiness  of  an  applicant  to 
function  in  the  marketplace  and  make 
its  debt  service  payments.  As 
appropriate,  MARAD  can  modify  the 
existing  requirements  as  provided  under 
paragraph  (h).  Modified  Requirements. 
MARAD  also  is  not  convinced  to  adopt 
the  suggestion  that  it  allow  research  and 
development  costs  to  be  included  in 
Actual  Cost.  The  financing  of  “soft 
costs,"  such  as  research  and 
development  costs,  exceeds  the 
financing  of  the  specific  project,  which 
is  all  that  is  authorized  to  be  financed. 

MARAD  has  not  adopted  the 
suggestion  that  the  financed  Vessel  be 
treated  as  the  sole  security  for  a 
Guarantee  because  in  some 
circumstances  that  collateral  will  be 
insufficient  to  secure  the  Government's 
interest.  MARAD  has  a  fiduciary 
responsibility  to  ensure  that  the 
Government  has  received  sufficient 
security  for  its  loan  Guarantees.  Too 
often,  unfortunately,  the  proceeds  of 
defaulted  Vessels  sold  to  recover 


MARAD’s  payments  under  its  Guarantee 
have  not  been  sufficient.  On  the  other 
hand,  the  current  regulations  state  that 
“under  normal  circumstances”  a 
financed  Vessel  or  shipyard  technology 
will  be  adequate  security  for  the 
Guarantee.  The  same  regulations 
authorize  the  Secretary  to  require 
additional  collateral  if  it  is  determined 
that  the  Mortgage  “is  not  sufficient  to 
provide  adequate  security.”  See  section 
298.31(c). 

Section  298.14  Economic  Soundness 

A  commenter  argued  that  the  new 
requirement  in  the  interim  final  rule  in 
paragraph  (a)(2)(i)  for  disclosure  of  the 
“number,  type,  and  buyer  of  Vessels” 
for  which  AST/MST  “will  be  used”  is 
unduly  strict  since  a  shipyard  may  be 
modernizing  to  attract  a  market  segment 
rather  than  a  specific  buyer.  Another 
commenter  stated  that  satisfying  the 
existing  Title  XI  requirement  in 
paragraph  (b)(3)  that  the  internal  rate  of 
return  (IRR)  analysis  show  a  minimum 
return  of  10  percent,  based  on  the  total 
project  cost,  would  be  difficult  for  the 
applicant  to  show  in  the  case  of  the 
construction  and  development  of  new 
and  innovative  AST/MST  facilities  and 
equipment,  and  will  discourage 
operators  of  General  Shipyard  Facilities 
from  taking  initial  steps  in  the  direction 
of  greater  productivity  and  efficiency. 

MARAD  Response:  MARAD 
recognizes  that  many  shipyards  may 
modernize  to  attract  a  market  segment 
rather  than  a  specific  buyer,  but 
MARAD  believes  that  a  shipyard's 
sound  economic  planning  involves 
making  reasonable  business  projections 
about  the  number  and  type  of  Vessels 
that  can  be  reasonably  sold  and  the 
number  and  types  of  potential  buyers 
that  can  be  expected  to  purchase  them. 
Most  businesses  make  such  cost-benefit 
estimates  and  analyses  of  their  business 
activities,  especially  before  they  commit 
substantial  amounts  of  capital  to  expand 
their  business.  Additionally,  MARAD 
does  not  believe  that  the  IRR  test  will 
pose  an  insurmountable  difficulty  to 
shipyards  since  most  shipyard  projects 
would  not  be  undertaken  unless  they 
were  projected  to  have  a  minimum 
internal  rate  of  return  of  10  percent. 

Section  298.17  Evaluation  of 
Applications 

One  commenter  suggested  adding  a 
fourth  consideration  for  Eligible  Export 
Vessels,  in  new  paragraph  (b)  of  the 
interim  final  rule,  “the  export  credit 
terms  offered  by  foreign  governments,” 
while  another  commenter  states  that  the 
new  provision  regarding  factors 
considered  in  determining  the 
applicant’s  equity  requirements  is  not 


necessary  as  it  is  within  the  scope  of  the 
economic  soundness  finding  in  section 
298.14,  and  should  be  deleted. 

MARAD  Response:  The  list  of  items 
that  the  Secretary  is  required  to  consider 
in  determining  the  amount  of  an 
applicant’s  equity  was  not  intended  to 
be  exhaustive.  MARAD  will  also 
consider  all  relevant  factors,  including 
the  export  credit  terms  offered  by 
foreign  governments,  the  convertibility 
of  foreign  currency,  foreign  sovereign 
guarantees,  corporate  parent  guarantees, 
and  other  credit  enhancements  in 
determining  the  amount  of  applicant 
equity.  It  was  deemed  appropriate, 
however,  to  give  notice  to  the  public  of 
some  of  the  primary  items  MARAD 
would  consider.  Accordingly,  MARAD 
has  amended  paragraph  (b)  to  indicate 
that  “the  Secretary  shall  consider, 
among  other  things,  the  following” 
items. 

Section  298.18  Financing  Advanced  or 
Modern  Shipbuilding  Technology 

Two  commenters  argued  that 
paragraph  (a).  Initial  criteria,  should  be 
deleted  as  there  is  no  requirement  in  the 
Shipbuilding  Act  that  MARAD  make  a 
finding  that  the  guaranteed  financing 
will  aid  in  the  transition  of  U.S. 
shipyards,  and  encourage 
modernization  or 'support  increased 
productivity.  A  shipyard  requested  that 
there  be  included  in  paragraph  (b)  a 
definition  of  “Technological  Life”  of  an 
asset  when  used  to  determine  the 
duration  of  a  Guarantee  for  AST/MST. 

MARAD  Response:  Although  there  is 
no  requirement  in  the  Act  that  the 
Guarantee  of  shipyard  financing  aid  in 
the  transition  of  those  yards,  encourage 
modernization,  and  support  increased 
productivity,  the  Secretary  is  clearly 
authorized  to  impose  such  a 
requirement  as  a  matter  of  policy. 
Section  1112(a)  of  the  Act  authorizes  the 
Secretary,  “subject  to  the  terms  the 
Secretary  shall  prescribe.”  to  Guarantee 
an  Obligation  for  AST/MST.  The 
Secretary  has  the  authority  to  prescribe 
terms  so  long  as  they  are  reasonable  and 
are  consistent  with  the  purposes  of  the 
Act.  One  major  purpose  of  the 
Shipbuilding  Act  was  to  encourage 
yards  in  their  efforts  to  make  the 
transition  to  commercial  activities.  It  is 
clear  that  the  initial  criteria  of  section 
298.18(a)  are  reasonable  and  are 
consistent  with  the  policies  of  the  Act. 

MARAD  is  not  yet  able  to  include  a 
definition  of  a  “technological  life”  for  a 
shipyard  asset  being  financed.  Although 
the  request  is  understandable,  MARAD 
will  determine,  on  a  case-by-case  basis, 
what  the  technological  life  of  financed 
assets  is  Kkely  to  be.  In  general.  MARAD 
does  not  desire  to  have  its  Guarantees 
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extend  longer  than  the  “reasonable 
useful  life”  of  the  collective  assets 
which  comprise  this  technology  (the 
AST/MST). 

Section  298. 1 9  Financing  Export 
Vessels 

Paragraph  (a).  Transmittal  to 
Secretary  of  Defense,  requires  the 
Secretary  of  Transportation  to  give  the 
Secretary  of  Defense  notice  of  receipt  of 
an  application.  The  Secretary  of  Defense 
may  disapprove  the  loan  Guarantee  for 
reasons  of  national  security.  As  to  the 
requirement  for  review  by  the  Secretary 
of  Defense,  one  commenter  urged  that  it 
should  be  clear  that  the  Secretary  of 
Defense  can  only  disapprove  the  loan 
Guarantee  based  on  national  security 
interests  and  for  no  other  reason.  In 
addition,  the  commenter  stated  that  the 
30-day  review  period  pursuant  to  which 
the  Secretary  has  the  right  to  exercise  a 
veto  is  too  long,  given  the  need  to 
streamline  the  approval  process. 
Accordingly,  the  commenter 
recommended  seven  days.  One 
commenter  suggested  that,  to  avoid 
confusion,  the  third  reference  to  the 
Secretary  in  the  second  sentence  of 
paragraph  (a)  should  include  the  words 
“of  Defense.” 

Paragraph  (b),  Determinations  by  the 
Secretary,  sets  forth  the  determinations 
that  must  be  made  in  order  to  issue  an 
Eligible  Export  Vessel  loan  Guarantee. 
Paragraph  (b)(1)  requires  the  Vessel  to 
be  of  at  least  5,000  gross  tons  if  the  loan 
Guarantee  commitment  cost  is  made 
available  from  funds  transferred  from 
the  Secretary  of  Defense.  Several 
commenters  suggested  that  MARAD 
should  make  it  clearer  that  Vessels 
under  5,000  gross  tons  are  entitled  to  be 
financed  as  Eligible  Export  Vessels.  In 
such  instances,  the  loan  Guarantee 
commitment  cost  would  be  charged 
against  the  appropriated  funds  provided 
by  the  Department  of  Transportation 
instead  of  the  Department  of  Defense. 
However,  one  shipyard  argued  that  all 
Eligible  Export  Vessel  projects  should 
be  greater  than  5,000  gross  tons  because 
the  purpose  of  the  statute  is  to  facilitate 
conversion  from  defense  to  commercial 
activities.  It  asserted  that  to  expend 
resources  on  relatively  small  Vessels, 
such  as  yachts  cmd  service  boats,  would 
not  maximize  U.S.  shipyards’  potential 
to  compete  in  the  commercial  market.  In 
addition,  there  would  be  the  added 
practical  difficulty  of  administering 
monies  from  two  sources  (Department  of 
Defense  and  Department  of 
Transportation)  and  the  administrative 
overlay  would  be  too  expensive. 

Paragraph  (b)(3)  provides  that 
Guarantees  for  Eligible  Export  Vessels 
shall  not  be  approved  unless  the 


Secretary  determines  that  the  country  to 
which  the  Vessel  is  to  be  exported, 
together  with  related  institutions,  is 
sufficiently  creditworthy.  Numerous 
commenters  objected  to  the  requirement 
that  the  Secretary  make  a  determination 
as  to  the  creditworthiness  of  the  foreign 
country  to  which  an  Eligible  Export 
Vessel  is  to  be  exported.  They  noted  that 
the  new  statute  does  not  contain  such  a 
requirement  and  that  the  regulation 
does  not  clarify  what  is  meant  by  the 
country  “to  which  the  Vessel  is  to  be 
exported.”  The  country  could  be  the 
country  of  flag,  the  country  where  the 
owner  and/or  operator  is  located,  or  the 
countries  where  the  Vessel  could 
operate.  Two  commenters  expressed 
concern  that  the  creditworthiness 
requirement,  if  applied  to  the  country  of 
flag,  would  apply  to  flag-of-convenience 
countries  where  the  Vessels  will  rarely 
call.  One  commenter  specifically  noted 
that  Liberia  and  Panama,  two  of  the 
largest  Vessel  registers,  would  be  off 
limits  pursuant  to  such  a  requirement. 
The  commenter  stated  that  a  lender  can 
accept  a  Mortgage  and  registration  from 
a  country  with  poor  credit  provided  the 
overall  project  is  sound. 

Some  commenters  argued  that  the 
creditworthiness  of  a  foreign  nation 
should  not  be  a  concern  because  the 
Secretary  will  have  a  security  interest  in 
vessels  or  other  collateral.  Another 
commenter  suggested  that  where  there 
is  adequate  security  for  the  Guarantees, 
MARAD’s  only  other  legitimate  interest 
should  be  whether  the  country  of 
registry’s  legal  structure  provides  for 
adequate  enforcement  of  the  Mortgage 
or  other  security.  One  commenter  noted 
that  this  is  a  different  loan  program  from 
those  that  would  require  some  political 
or  country  risk  analysis  and  the 
provisions  for  a  review  by  the  Secretary 
of  Defense  should  be  adequate  to  screen 
out  deals  that  may  involve  entities  from 
countries  whose  interests  are  hostile  to 
the  U.S.  or  who  pose  a  threat  to  our 
national  security.  Another  commenter 
noted  that  the  regulation  does  not 
identify  the  issues  or  elements  to  be 
weighed  by  the  Secretary  in  making  a 
determination  of  “creditworthiness”  nor 
do  they  state  the  standards  against 
which  such  elements  shall  be  measured. 

MARAD  Response:  The  role  of  the 
Secretary  of  Defense  is  established  by 
statute.  See  section  1104A(j)(l)  of  the 
Act.  MARAD  cannot  alter  the  time 
period  established  by  Congress  for 
review  by  the  Secretary  of  Defense  or 
otherwise  expand  or  contract  that 
Secretary’s  authority.  It  is,  of  course, 
clear  that  the  Secretary  of  Defense  may 
only  disapprove  a  loan  Guarantee  based 
on  an  assessment  of  “the  potential  use 
of  the  Vessel  in  a  manner  that  may 


cause  harm  to  the  United  States  national 
security  interests.”  Id.  MARAD  concurs, 
however,  with  the  comment  that  the 
third  reference  in  the  second  sentence  of 
paragraph  (a)  to  the  Secretary  should 
include  the  words  “of  Defense”  and  has 
so  modified  that  sentence  in  the  final 
rule. 

MARAD  concurs  with  the  suggestion 
that  it  should  clarify  that  vessels  under 
5,000  gross  tons  can  be  financed  as 
Eligible  Export  Vessels  with  funds 
provided  by  appropriations  to  the 
Department  of  Transportation  instead  of 
funds  provided  by  the  Department  of 
Defense.  MARAD  believes  that  it  should 
exercise  the  broadest  possible  flexibility 
to  assure  that  U.S.  yards  can  be 
stimulated  to  engage  in  international 
commerce  effectively.  MARAD  also 
believes  that  it  may,  in  fact,  be  very 
reasonable  to  finance  smaller,  “niche” 
vessels,  and  is  acting  to  preserve  its 
authority  to  do  so.  Problems  of 
administering  the  monies  from  two 
different  sources  are  negligible. 

The  objection  of  numerous 
commenters  to  the  language  of 
paragraph  (b)(3)  as  it  applies  to  the 
creditworthiness  of  “the  country  to 
which  the  Vessel  is  to  be  exported”  is, 
in  part,  well  taken.  Some  Vessel  owners 
will  document  their  Vessel  under  a  flag 
of  convenience  that  bears  no 
commercial  relationship  to  the  country 
in  which  the  shipowner  or  charterer  has 
its  principal  place  of  business.  Of 
course,  MARAD,  as  mortgagee,  is 
concerned  about  the  enforceability  of  its 
security  interests  in  the  various 
jurisdictions  involved  in  the  business 
plan  of  the  Vessel,  including  the 
enforceability  of  a  mortgage  under  a  flag 
of  convenience.  However,  the  country  of 
the  ship’s  documentation  is  not  the 
issue  here.  The  problems  intended  to  be 
addressed  by  paragraph  (b)(3)  deal  with 
the  creditworthiness  of  the  country  in 
which  the  shipowner  and  its  charterers 
have  their  chief  executive  offices  and 
have  located  a  substantial  portion  of 
their  assets.  It  is  in  those  places  where 
MARAD  will  have  to  enforce  deficiency 
judgments  or  pursue  enforcement  of 
Guarantees.  Among  other  things,  these 
problems  of  enforcement  include  (1)  the 
convertibility  and  the  stability  of 
currency  from  the  shipowner’s  or  the 
applicable  (bareboat  or  time)  charterers’ 
countries,  (2)  the  likelihood  of  poUtical 
violence,  expropriation,  and 
government  sanctioned  repudiation  of 
contracts,  (3)  the  ability  to  enforce 
contract  rights  in  the  juridical  systems 
of  the  shipowner’s  and  charterers’ 
countries,  (4)  the  likelihood  that 
MARAD  could  enforce  sovereign  and 
corporate  guarantees,  (5)  the  existence 
of  acceptable  lien  filing  and  bankruptcy 
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systems,  and  (6)  the  stability  of  the 
banking  systems.  Accordingly,  MARAD 
has  revised  paragraph  {b)(3)  to  state  that 
“Such  Guarantee  shall  not  be  approved 
unless  the  Secretary  determines  that  the 
coimtries  in  which  the  shipowner,  its 
charterers,  guarantors,  or  other  financial 
interests,  if  any,  supporting  the 
proposed  transaction  have  their  chief 
executive  offices  or  have  located  a 
substantial  portion  of  their  assets, 
present  an  acceptable  financial  or  legal 
risk  to  MARAD’s  collateral  interests.” 

Section  298.20  Term,  Redemption  and 
Interest  Rates 

Several  shipyards  and  other 
commenters  proposed  that  the  Secretary 
should  make  liberal  use  of  the 
maximum  25-year  duration  for 
Guarantees  in  paragraph  (a),  and  should 
disregard  the  provisions  in  the 
Organization  for  Economic  Co-operation 
and  Development’s  (OECD) 

Arrangement  on  Guidelines  for 
Officially  Supported  Export  Credits  that 
preclude  financing  for  more  lhan  80 
percent  of  the  contract  price  of  a  Vessel 
and  restrict  financing  to  a  majdmum  of 
eight  and  a  half  years  at  a  minimiun 
interest  rate  of  8  percent. 

Paragraph  (c).  Interest  rate,  was 
amended  in  the  interim  final  rule  to 
allow  the  Secretary  discretion  with 
respect  to  Guarantees  for  all  transactions 
other  than  those  for  U.S.-flag  Vessels 
owned  by  U.S.  citizens.  Two 
commenters  objected  to  the  requirement 
that  interest  rates  for  U.S.  Vessels  must 
be  “reasonable”  while  there  is  no  such 
requirement  for  non-U.S.  Vessels.  One 
of  the  commenters  observed  that  while 
the  intention  of  the  legislation  was  to 
assist  the  shipbuilders,  the  specifics  are 
offensive  when  foreign  owners  are 
granted  preferences  by  the  regulation. 
Another  of  the  commenters  stated  that 
there  is  no  statutory  basis  for  Secretarial 
discretion  with  regard  to  interest  rates 
for  transactions  oAer  than  for  U.S. 
owned  Vessels  that  is  similar  to  the 
discretion  that  exists  in  section  298.39 
of  the  interim  regulations.  That 
regulation  is  based  on  section  1111(a)(2) 
of  the  Act,  as  amended  by  the 
Shipbuilding  Act,  allowing  the 
Secretary  to  meet  export  credit  terms  of 
foreign  governments.  Therefore,  it  was 
submitted  that  the  provision  granting 
discretion  in  setting  interest  rates 
should  be  eliminated. 

One  commenter  noted  that  the  word 
“rates”  appears  to  be  missing  after  the 
words  ”...  taking  into  account  the 
range  of  interest .  .  .”.  The  commenter 
suggested  that,  at  the  end  of  the 
paragraph,  the  words  “with  respect  to 
each  application”  be  deleted  and  the 
words  “  .  .  with  respect  to  the 


Obligations  to  be  guaranteed”  be 
substituted  therefor. 

MARAD  Response:  In  issuing  loem 
Guarantees  pursuant  to  section  1111(a), 
MARAD  is  not  subject  to  the  OECD 
guidelines.  Among  other  reasons,  the 
U.S.  is  not  a  peirty  to  the  OECD 
Understanding  On  Export  Credits  For 
Ships  and,  further.  Congress  intended 
MARAD  to  issue  its  Eligible  Export 
Vessel  Guarantees  according  to  the  same 
terms  and  principles  it  applies  in  the 
domestic  program.  MARAD  notes  that 
an  OECD  agreement  on  shipbuilding 
subsidies  was  negotiated  on  July  17, 

1994,  and  still  must  be  ratified  by  all 
parties  thereto.  If  and  when  this  OECD 
agreement  on  shipbuilding  subsidies 
goes  into  force,  the  tenns  of  the  Title  XI 
program  will  be  modified  to  conform.  In 
the  meantime,  applicants  shall  be 
required  to  demonstrate  their 
qualifications  for  the  current  loan 
Guarantee  program,  on  the  basis  of  their 
creditworthiness,  the  economic 
soundness  of  their  proposed  project  and 
the  value  of  the  proposed  collateral. 

MARAD  agrees  that  there  is  an 
unnecessary  appearance  of  unjustified 
preference  in  the  way  interest  rates 
could  be  approved  for  the  various 
programs  and  MARAD  has  removed  in 
the  final  rule  the  last  sentence  of 
paragraph  (c)  as  requested.  MARAD  has 
also  inserted  the  word  “rates,”  after  the 
words  “taking  into  account  the  range  of 
interest.”  in  fiiat  paragraph  (c). 

Section  298.21  Limits 

Paragraph  (a).  Actual  Cost  basis,  was 
amended  in  the  interim  final  rule  to 
include  reference  to  AST/MST  and  to 
add  new  paragraphs  (14)  and  (15) 
which,  respectively,  disallow  payments 
for  early  equipment  delivery  or  non- 
capitalizable  pre-delivery  expenses  for 
such  technology.  Paragraph  (b),  Actual 
Cost  items,  sets  forth  the  items  which 
comprise  Actual  Cost.  One  commenter 
advised  that  the  citations  to  the  Act  in 
paragraph  (a)  should  be  corrected  to 
“Section  1104A(b)(2)  or  1104B(b)(2)” 
and  “Section  1103(A)(a)(5)”. 

With  regard  to  paragraph  (b), 

Inclusion  of  owner  furnished  equipment 
in  Actual  Cost  Deteijnination,  one 
commenter  stated  that  it  is  appropriate 
to  include  as  part  of  Actual  Cost  items 
the  cost  of  owner  supplied  facilities  that 
are  part  of  AST/MST,  such  as  land, 
buildings,  drydocks,  piers,  etc.,  and  the 
cost  of  upgrading,  renovating, 
refurbishing,  and  relocating  such 
facilities.  The  rationale  is  that  such 
items  play  a  role  in  construction  of 
AST/MST  that  is  as  important  as  owner- 
furnished  equipment  in  the  construction 
of  a  vessel  and  that  the  value  assigned 
to  such  items  should  be  fair  market 


value  or  a  percentage  thereof.  Several 
shipyards  commented  that,  to  the  extent 
that  the  regulations  do  not  follow  Cost 
Accounting  Standard  404  relating  to 
tangible  capital  assets  constructed  by  a 
contractor  for  its  own  use,  they  should 
be  amended  to  do  so  in  order  to  permit 
the  inclusion  of  indirect  costs  in  the 
calculation  of  Actual  Cost,  i.e.,  general 
and  administrative  expense  when  in- 
house  construction  requires  planning, 
supervisory,  or  other  significant  effort 
by  officers  or  other  personnel  whose 
salaries  are  charged  to  G&A  expenses. 

With  respect  to  new  paragraph  (b){14), 
some  commenters  urged  that  the 
concept  of  including  payments  for  early 
delivery  of  a  Vessel  or  AST/MST  should 
be  reconsidered  since  there  is  clear 
economic  value  in  many  cases  for 
receiving  early  delivery,  and  speed  in 
producing  the  end  result  should  be 
encouraged  and  not  discouraged.  This  is 
especially  true  when  the  need  is 
considered  for  U.S.  shipyards  to 
accelerate  their  delivery  schedules  to 
compete  more  effectively  with  foreign 
yards. 

MARAD  Response:  The  references  in 
paragraph  (a)  will  be  corrected  to  read 
“section  1104A(b)(2)  or  1104B(b)(2)” 
and  “section  1103A(a)(5),”  respectively. 
Extending  the  Guarantee  to  land, 
buildings,  and  other  preexisting 
facilities  is  not  accepted,  as  MARAD  has 
limited  resources  to  finance  the  AST/ 
MST  vessel  projects. 

Moreover,  as  a  general  practice, 
MARAD  has  disallowed  the  inclusion  of 
indirect  costs  in  the  calculation  of 
Actual  Cost.  MARAD’s  appropriated 
funds  are  available  for  the  direct  costs 
of  constructing  the  asset;  the  inclusion 
of  indirect  costs  carries  with  it  the 
potential  for  unjustified  inflation  of  the 
Actual  Cost  to  the  detriment  of  the 
taxpayer  and  the  program.  MARAD  has 
not  financed  the  payment  of  premiums 
for  early  delivery  of  Vessels  because 
these  costs  do  not  add  to  the  value  of 
the  collateral  and,  in  any  event,  the 
value  of  the  premium  should  be 
recoverable  by  the  shipowner  as  profit 
arising  fi-om  its  operations. 

Consistent  with  the  amendments  to 
sections  298.11(a),  concerning  U.S. 
construction,  and  298.13(a)(2)(i)  witli 
respect  to  Actual  Cost,  MARAD  has  also 
adopted  a  specific,  explicit  exclusion  of 
the  cost  of  such  foreign  components  of 
the  hull  and  superstructure,  and  the  cost 
of  their  foreign  assembly,  in  a  new 
paragraph  (c)(16)  of  section  298.21. 

Section  298.23  Refinancing 

The  section  was  amended  in  the 
interim  final  rule  to  provide  that 
refinancing  of  Title  XI  debt  only  shall  be 
permitted  for  AST/MST.  One 
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comments  noted  that  the  refinancing 
limitation  with  respect  to  tedmoiogy  is 
not  imposed  by  statute  and  that 
refinancing  of  recently  incmned  debt 
should  be  allowecL  Several  shipyards 
commented  that  the  provision  regarding 
tecimology  is  too  restrictive  because  it 
would  preclude  the  refinancing  of  a 
"bric^  loan”  incurred  prior  to  the 
receipt  of  Title  XI  financing. 

MARAD  Response:  MARAD  is  of  the 
opinion  that  it  is  not  sound  policy  to 
use  a  Government  Guarantee  to 
refinance  existing  shipyard  debt  As  a 
matter  of  administrative  discretion, 
MARAD  has  decided  to  use  its  limited 
funds  for  the  development  and  use  of 
new  technology  by  U.S.  shipyards  not 
previously  privately  financ^  and  fOT 
Vessel  projects.  On  the  other  hand,  the 
refinancing  of  Title  XI  debt  at  a  lower 
interest  rate  benefits  all  participants, 
thereby  reducing  the  government’s 
exposure  under  the  guaranteed 
obligations.  To  cdarify,  however,  that  the 
whcue  of  section  298.23  appbes  to  the 
refinancing  of  AST/MST,  the  final  rule 
has  been  amended  by  inserting  the 
words  “or  Advanced  or  Modem 
Shipbuilding  Technology”,  where 
apprc^riate,  in  section  298.23. 

Section  298.31  Mortgage 

Paragraph  (a).  In  general,  was 
amencli^  in  the  interim  final  rule  to 
include  a  provision  for  evidence  of  the 
Secretary’s  security  interest  in  AST/ 
MST,  which  may  a  form  of  security 

other  than  a  Mortgage.  That  paragraph 
also  requires,  with  respect  to  a  foreign 
Mortgsge  for  Eligible  Export  Vessels, 
that  to  ensure  the  validity  and 
worldwide  enforceability  of  such 
Mortgages,  the  Secretary  will  require  the 
Obligor  to  obtain  satisfactory  le^ 
opinions  from  foreign  counsel.  One 
commenter  stated  that  it  is  not  clear 
whether  a  security  interest  that  is  not  a 
Mortgage  can  be  used  as  satisfactory 
evidence  for  the  Secretary.  The 
commenter  suggested  that  MARAD 
specifically  provide  for  the  use  of 
security  interests,  in  addition  to 
Mortgages,  in  its  program  for  Eligible 
Export  Vessels.  The  commenter  argued 
that  MARAD  should  specifically  allow 
this  type  of  transaction  and  should  not 
rely  on  the  “Exemptions”  provision  in 
the  regulations  to  permit  ether  financing 
structures. 

Many  commenters  objected  to  the 
requirement  for  legal  opinions  as  to  the 
worldwide  enforceability  of  Mortgages 
because,  generally,  no  lawyer  is  able  to 
give  an  opinion  on  the  law  with  respect 
to  any  jiirisdicticm  other  than  that  in 
which  the  lawyer  is  admitted  to 
practice.  Furthennore,  it  was  stated  that 
there  are  some  jurisdlcticms  where 


Mortgages  cannot  be  enforced  as  a 
practical  matter.  The  uunmenters  noted 
that  this  requirement  adds  an  additional 
cost  to  a  transaction  that  needs  to  be 
financially  cconpetitive  with  non-U.S. 
financing  alternatives.  Several 
commenters  stated  that  in-house 
counsel  should  be  permitted  to  render 
opinions  and  that  such  practice  is 
commercially  acceptable.  One 
commenter  noted  that  the  focus  should 
be  on  the  country  in  which  the  Vessel 
is  registered  and  the  country  wh«re  the 
owner  has  its  principal  place  of 
business. 

Another  commenter  argued  that  the 
Secretary  should  be  authorized  to  accept 
various  types  of  collateral  (j.e.,  land, 
buildings,  equipment)  or  a  collateral 
pack^e  a  combination  of  first  and 
second  Mortgages,  assignments,  etc.)  kur 
Title  XI  financing. 

One  cmnmenter  questioned  whetb^  it 
would  be  practical  for  the  Secretary  to 
promulgate  a  standard  mortgage  for  each 
country,  because  there  are  so  many 
differences  from  country  to  country. 
Another  commenter  suggested  that  there 
are  some  countries  where  the  Secretary 
may  not,  by  law,  be  a  mortgagee  and 
proposed  that  Um  regulaticm  m 
amended  to  permit  the  Secretary  to 
appoint  or  designate  an  authorized  and 
ehgible  mortgagee  to  act  on  the 
Secretary’s  beh^  The  comment  does 
not  cite  any  examples. 

MARAD  Response:  The  regulations 
provide  that  "Under  normal 
circumstances,  a  Guarantee  shall  not  be 
endorsed  on  any  Obligation  until  the 
Secretary  receives  satisfactory  evidence 
of  a  security  interest  in  one  mr  more 
Vessels  .  .  .  .”  See  secticm  298.31(a). 
The  existing  regulations  also 
specifically  provide  that  "In  the  case 
where  a  Mortgage  or  a  security  interest 
on  the  financed  assets  may  not  be 
available  os  enfOTceable,  die  Secretary 
shall  require  alternative  forms  of 
security.”  Therefore,  the  existing 
regulations  provide  flexibility  to  accept 
collateral  other  than  ship  Mortgages  and 
in  unusual  circumstances,  for  example, 
where  a  Mortgage  is  not  available  in  a 
foreign  jurisdiction  for  a  delivered 
Vessel,  MARAD  could  accept  another 
type  of  security  interest.  No  amendment 
to  the  regulation  is  necessary  in  this 
connection. 

The  hallmark  of  a  ship  Mortgage  is 
that,  once  foreclosed  upon  in  admiralty 
court  in  an  in  rem  proceeding,  the 
admiralty  order  transferring  possession 
firee  and  clear  of  all  liens  is  valid  against 
the  whole  world.  The  reference  in 
section  (a)  was  to  this  type  of 
"worldwide  enforceability.” 
Understandably,  there  are  countries 
which  do  not  aficffd  this  comity  and 


international  recognition  of  judgments, 
particularly  those  countries  which  do 
not  have  admirahy  courts.  Taking  into 
account  the  objections  raised  to  die  term 
"worldwide  enforceability”  and  the 
potentially  burdensmne  legal  costs 
entailed  in  such  an  c^inion,  MARAD 
has  amended  this  provision  to  require 
an  enforceability  opinion  only  (1)  As  to 
the  coimtry  in  which  the  vessel  is 
document^,  (2)  the  United  States,  and 
(3),  in  the  case  of  dedicated  service 
(over  specified  trade  routes),  the  country 
or  covmtries  involved  in  this  service,  or 
if  those  destinations  are  too  numerous 
in  MARAD’s  opinion,  then  only  in  the 
Vessel’s  primary  port  of  operation. 

After  much  deliberation,  MARAD  has 
decided  not  to  accept  the  suggestion 
that  legal  opinions  be  issued  by  in- 
house  coimsel.  It  has  Itmg  been  a 
MARAD  precondition  the  issuance 
of  a  Guarantee  that  an  applicant  retain 
outside,  independent  le^  counsel,  who 
are  acceptable  to  MARAD,  to  issue  sucfi 
a  legal  opinion  to  MARAD.  Counsel  are 
required  to  opine,  among  other  things, 
that  the  documents  comprising  the 
guaranteed  transaction  have  been  duly 
authorized,  executed,  and  delivered 
constitute  the  valid,  legally  binding,  and 
enforceable  obligations  of  the  Obligor 
and  other  Related  Parties.  We  note  that 
other  govenunent  agencies,  most 
notably  the  Overseas  Private  Investment 
Corpraation  and  Export-Import  Bank, 
when  engaged  in  similar  commercial 
transactimis,  require  that  the  applicants 
pay  for  an  attorney  to  advise  t^  agency 
in  addition  to  any  that  they  may  employ 
for  themselves. 

With  respect  to  the  argument  that  the 
Secretary  ^ould  be  authorized  to  accept 
various  types  of  collateral,  including 
land  and  equipment,  sectmd  mortg^es, 
assignments,  etc.,  MARAD  notes  that 
secticm  298.31(c)  already  states  that  if  it 
is  determined  that  a  Mcatgage  on  a 
financed  Vessel  or  AST/MST  is  not 
sufficient,  then  the  Secretary  "may 
require  additional  collateral,  such  as 
mortgage(s)  on  other .  .  .  assets,  special 
escrow  funds,  pledges  of  stodi,  drarters, 
contracts,  notes,  letters  of  credit, 
accounts  receivable,  assignments,  and 
guarantees.”  No  amendn^nt  to  the  rule 
is  necessary  to  preserve  this  discreticm, 
which  the  Secretary  has  consistently 
exercised  over  the  life  of  the  Title  XI 
program. 

In  response  to  the  query  whether  it 
would  be  practical  for  MARAD  to 
promulgate  a  standard  Mortgage  for 
each  country,  it  should  be  stated  that 
MARAD  has  no  intention  of  proposing 
a  standard  fcHeign  m(»tgage.  MARAD 
may,  however,  over  time  compile  a  list 
of  jurisdictions  that  have  satisfactory 
mortgage  laws. 
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Finally,  with  respect  to  jurisdictions 
where  the  Secretary  may  not,  as  a  matter 
of  law,  be  a  mortgagee,  MARAD  will  not 
issue  a  loan  Guarantee,  imless  some 
other  acceptable  form  of  security  can  be 
provided. 

Section  298.32  Required  Provisions  in 
Documentation 

Paragraph  (a)(1)  was  amended  in  the 
interim  final  rule  to  provide  for  the 
furnishing  of  satisfactory  insurance  or  a 
performance  bond  by  the  manufacturer 
of  AST/MST.  Several  shipyards 
commented  that  a  performance  bond  is 
not  necess^  where  the  manufacture  of 
AST/MST  is  concerned  because  the 
manufacturers  are  merely  suppliers  of 
goods  and  services. 

The  proscription  against  work  done 
outside  the  shipyard  contained  in 
paragraph  (a)(5)  was  not  within  the 
scope  of  the  interim  final  rule,  but 
several  shipyards  have  requested  that 
MARAD  amend  the  provision  to  remove 
the  prohibition  against  the  use  of  Title 
XI  proceeds  for  payment  of  work  done 
outside  the  shipyard  unless  the 
Secretary  consents  in  writing  to  such 
use.  It  was  suggested  that  such  language 
is  probably  imintentionally  too 
restrictive  and  should  be  modified  by 
adding,  “except  for  customary  and  usual 
subcontractor  or  supplier  off-site 
prefabrication  or  fabrication  of 
components  where  considered 
appropriate  for  cost  or  risk  contaimnent 
purposes.” 

Several  shipyards  have  requested  that 
MARAD  amend  paragraph  (a)(6),  which 
requires  that  materials  and  supplies  of 
the  United  States  be  used,  to  delete  this 
remnant  of  the  former  “Buy  American” 
requirement  in  section  298.11,  which 
was  amended  in  1986. 

With  respect  to  paragraph  (b)(4), 
which  prescribes  covenants  by 
shipowners,  including  citizenship 
requirements  that  were  amended  in  the 
interim  final  rule  to  exclude  Eligible 
Export  Vessels  from  compliance,  one 
commenter  suggested  that  the  word 
“registry”  is  confusing  in  that  while  the 
term  is  common  for  documentation  of 
foreign  vessels  in  foreign  countries,  it  is 
a  confusing  term  when  used  for 
documentation  of  a  vessel  imder  the 
laws  of  the  United  States.  The 
commenter  suggested  substituting  for 
the  term  “registry”,  the  term 
“documentation”,  to  correct  the 
confusion.  In  addition,  another 
commenter  suggested  that  “compliance 
with  the  provisions  of  46  U.S.C.  31301- 
31343”,  is  inappropriate  with  regard  to 
Eligible  Export  Vessels  and  reference  to 
them  should  be  stricken. 

MARAD  received  several  comments 
by  shipyards  about  paragraph  (b)(8)  that 


requires  the  Obligor  to  maintain 
insurance  on  Title  XI  assets,  suggesting 
the  regulation  be  amended  to  allow 
shipyards  to  self-insure  if  those 
shipyards  can  demonstrate  their 
financial  well-being  to  the  satisfaction 
of  the  Secretary.  Paragraph  (b)(9) 
requires  covenants  for  Eligible  Export 
Vessels  to  maintain  additional  types  of 
insurance  as  may  be  required  against 
such  risks  as  those  of  a  political, 
financial,  or  economic  nature,  to  reflect 
any  risk  of  the  foreign  coxmtry 
associated  with  the  shipowner.  One 
commenter  expressed  concern  that 
compliance  with  this  regulation  may  be 
impossible  because  the  Vessel  may  be 
purchased  by  one  foreign  national,  sold 
to  another  foreign  national,  and  flagged 
yet  in  another  country. 

MARAD  Response:  MARAD  believes 
that  paragraph  (a)(1)  is  written  with 
sufficient  qualifications  to  ensure  that, 
in  a  proper  case,  MARAD  will  not 
require  a  performance  bond.  In  the  case 
of  mere  suppliers  of  goods  that  need  not 
be  specially  constructed  to  meet  the 
shipyard’s  specifications,  a  performance 
bond  would  not  be  required. 
Accordingly,  M<\RAD  has  not  found  it 
necessary  to  amend  the  regulation 
further  to  achieve  this  result. 

With  respect  to  paragraph  (a)(5), 
concerning  the  constraints  on  work 
done  outside  the  shipyard,  the 
commenters  misapprehend  MARAD’s 
practice.  MARAD  merely  needs  to  be 
aware  of  offsite  prefabrication  or 
fabrication  practices;  MARAD  does  not 
discourage  that  practice.  The 
requirement  for  written  approval  has 
not  posed  a  problem  for  other  projects 
and  it  is  not  anticipated  to  pose  a 
problem. 

The  Buy  American  issue  concerning 
paragraphs  (a)(6)  and  (b)(5)(ii)  were 
addressed  earlier  in  the  discussion 
concerning  section  298.13.  Accordingly, 
those  provisions  have  been  amended. 

As  to  paragraph  (b)(4),  MARAD  agrees 
with  the  commenter  who  suggested  that 
Eligible  Export  Vessels  should  not  be 
required  to  comply  with  the  provisions 
of  46  U.S.C.  31301-31343,  Commercial 
Instruments  and  Maritime  Liens. 
Instead,  the  regulation  has  been 
amended  to  state  that  the  Obligor  shall 
covenant  with  the  Secretary  that  the 
Mortgage  on  its  Eligible  Export  Vessel 
shall  comply  with  the  definition  of  a 
“preferred  mortgage”  under  46  U.S.C. 
31301(6)(B),  to  wit,  it  shall  comply  with 
the  mortgage  laws  of  the  foreign  country 
where  the  Vessel  is  documented  and 
shall  have  been  registered  under  those 
laws  in  a  public  register.  In  addition, 
paragraph  (b)(4)  has  been  modified  to 
state  the  requirement  for  “maintaining 
United  States  documentation  of  the 


Vessel  or  documentation  under  the  laws 
of  a  country  other  than  the  United  States 
with  regard  to  an  Eligible  Export 
vessel”,  instead  of  “registry”  of  the 
Vessel. 

Insurance  of  the  Title  XI  assets  is  a 
critical  and  essential  part  of  the  Title  XI 
program.  Self-insurance  by  shipyards  as 
to  its  collateral  is  considered  by 
MARAD  to  be  unduly  risky.  Finally, 
MARAD  does  not  agree  that  compliance 
with  the  provisions  of  section  (b)(9)  on 
certain  insurance  for  Eligible  Export 
Vessels  is  “impossible.”  In  domestic 
Title  XI  projects,  such  insurance  has 
been  procured.  The  requirement  is  not 
invalidated  by  the  possibility  of 
subsequent  transfer  of  the  Vessel 
because  such  transfer  requires 
MARAD’s  prior  consent.  MAR\D’s 
consent  will  not  be  given  unless  the 
proposed  purchaser  agrees,  among  other 
things,  to  obtain  the  required  insurance. 

Section  298.34  Construction  Fund 

Paragraph  (b)  was  amended  to  include 
disbursements  from  the  construction 
fund  prior  to  delivery  of  the  AST/MST. 
Several  shipyards  have  suggested  that  in 
the  international  market  place,  the 
shipowner  may,  at  its  own  risk,  contract 
with  the  shipyard  for  construction  prior 
to  obtaining  the  loan  or  loan  Guaremtee, 
and  pay  for  the  initial  stages  of 
construction  with  the  required  12.5 
percent  equity  (87.5  percent  Guarantee) 
or  the  25  percent  equity  contribution  (75 
percent  Guarantee)  at  that  time. 
Thereafter,  once  the  Secretary  has 
authorized  its  commitment,  such  equity 
expenditures  would  be  credited  as  the 
equity  contribution.  Thus,  it  was 
proposed  that  section  298.34  should  be 
amended  to  authorize  such 
interpretation  of  equity  contribution. 

MARAD  Response:  The  proposed 
practice  is  consistent  with  those  that 
MARAD  follows  imder  the  regulation  as 
drafted,  and  no  additional  amendments 
in  this  respect  are  necessary. 

Section  298.35  Reserve  Fund  and 
Financial  Agreement 

Several  shipyard  commenters  have 
stated  that  there  is  a  need  for 
clarification  of  the  calculation  to 
determine  the  amount  of  required 
deposits  into  the  Reserve  Fund  because 
existing  regulations  do  not  provide  a 
shipyard  with  enough  facts  to  make  an 
informed  decision  with  respect  to  the 
total  cost  of  Title  XI  financing.  In 
addition,  the  Reserve  Fund  deposit 
requirements,  as  written,  do  not  address 
how  net  operating  revenue  will  be 
determined  in  conjimction  with  the 
shipyards’  AST/MST  assets. 

MARAD  Response:  MARAD  agrees 
and  has  amended  Section  298.35  to 


47560  Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Rules  and  Regulations 


provide  for  a  simple  calculation  of  net 
income  deposits  into  the  shipyard’s 
Title  XI  Reserve  Fimd.  Such  calculation 
will  be  set  at  2  percent  of  net  cash  flow, 
as  defined  by  GAAP,  and  as  shown  on 
its  audited  financial  statements. 

Section  298.36  Annual  Guarantee  Fee 

Several  shipyard  commenters  have 
suggested  that  MARAD  waive  the 
Guarantee  Fee  if  the  interest  provided 
for  under  Title  XI  is  greater  than  that 
provided  for  overseas  under  OECD 
financing  in  order  to  meet  international 
competitiveness. 

MARAD  Response;  The  Secretary  has 
no  authority  to  waive  the  statutorily- 
required  Guarantee  Fee.  On  the  other 
hand,  MARAD  has  authority  to  match 
export  credit  terms  offered  by  foreign 
governments  if  those  offered  are  more 
favorable  than  under  Title  XI.  To  date, 
MARAD  has  not  had  occasion  to 
exercise  that  authority. 

Section  298.39  Exemptions 

Several  shipyards  have  suggested  that 
MARAD  needs  to  codify  specific 
guidelines  for  exemptions  from  its 
regulations,  and  the  following  standards 
should  be  added  to  allow  greater 
flexibility:  MARAD  (1)  Should  waive 
Guarantee  and  investigation  fees  where 
foreign  shipyards  do  not  charge  fees,  or 
allow  the  applicant  to  include  such  in 
its  actual  costs;  (2)  extend  the  life  of  the 
Guarantee  beyond  25  years;  (3) 
authorize  the  inclusion  of  legal  and 
accounting  costs  in  Actual  Cost;  (4)  and 
finance  more  than  87.5  percent  of  the 
Actual  Cost.  In  addition,  it  was  stated 
that  the  phrase  “not  required  by  law”  in 
the  first  paragraph  of  the  section  is 
ambiguous  since  the  statute  specifically 
authorizes  waiver  of  statutory 
requirements,  and  it  should  be  deleted 
for  this  reason.  Commenters  further 
suggested  that  MARAD  should  have  the 
flexibility  to  provide  for  waivers  when, 
in  the  judgment  of  MARAD,  a  waiver  (1) 
Is  required  to  provide  effective 
assistance  to  U.S.  shipyards  in 
competing  in  the  global  market;  (2)  is 
not  inconsistent  with  law;  and  (3)  will 
not  unduly  affect  the  financial  interests 
of  the  United  States,  given  the  objectives 
of  the  program. 

MARAD  Response:  MARAD  declines 
to  adopt  these  proposals  as 
unnecessarily  diluting  the  force  and 
effect  of  the  regulation.  The  exemptions 
are  not  intended  to  address  MARAD 
authority  under  section  1111(a)  of  the 
Act  to  provide  more  favorable  terms 
than  specified  by  Title  XI  in  order  to  be 
compatible  with  export  credit  terms 
offered  by  foreign  governments.  Any 
exercise  of  such  authority  will  be  on  a 
case-by-case-basis. 


Section  298.42  Reporting 
Requirements — Financial  Statements 

Several  shipyards  have  suggested  that 
since  they  are  wholly  owned 
subsidiaries  and  are  included  in  the 
general  audit  of  the  parent  corporation, 
MARAD  should  accept  such  audits 
because  independent  audits  could  be 
too  costly  to  conduct  for  the  shipyards. 

MARAD  Response:  The  regulation 
already  preserves  the  discretion  of 
MARAD  to  allow  the  submission  of 
consolidated  audits  in  an  appropriate 
case  and  no  amendment  of  the 
regulation  is  necessary  to  accommodate 
the  commenter’s  request. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12886  (Regulatory 
Planning  and  Review)  and  Other 
Requirements  of  Law 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866,  and  it  has 
been  determined  that  it  is  a  significant 
regulatory  action  since  it  is  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  has  also  been  determined  to 
be  a  significant  rule  under  the 
Department’s  Regulatory  Policies  and 
Procedures.  Final  Regulatory 
Assessments  have  been  prepared  and 
are  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  In  summary,  the 
Final  Regulatory  Assessments  finds  that 
the  cost  of  the  Title  XI  program  over  the 
first  two  years  is  $144  million,  resulting 
in  an  average  annual  cost  of  $72.0 
million.  Assuming  that  there  is  demand 
for  maximum  guarantees  and  guaramtees 
will  rcmge  from  70  percent  to  87V2 
percent  of  actual  cost  of  the  vessel  amd 
shipyard  modernization  and 
improvement  projects,  the  value  of  the 
vessels,  capital  goods  and  other  assets 
produced  over  die  first  two  years  of  the 
program  will  be  about  $1.85  billion. 
Further,  it  is  estimated  that  new  Title  XI 
guarantees  could  generate  19,440 
worker  years  of  employment  for  U.S. 
shipyard  workers,  which  translates  into 
employment  for  9,720  workers  over  a 
period  of  two  years. 

This  rulemaking  document  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866,  “Regulatory  Planning  and 
Review,” 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  these 
regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Regulatory  Flexibility  Act 

MARAD  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

MARAD  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  that  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  b^n 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0018). 

List  of  Subjects  in  46  CFR  Part  298 

Loan  programs — transportation. 
Maritime  carriers,  and  Mortgages. 

Accordingly,  the  interim  final  rule 
amending  46  CFR  Part  298,  which  was 
published  at  59  FR  15123-15133  on 
March  31, 1994,  is  adopted  as  a  final 
rule,  with  the  following  changes: 

PART  298— [AMENDED] 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows. 

Authority:  46  App.  U.S.C.  1114(b),  1271  et 
seq.;  49  CFR  1.66 

§298.2  [Amended] 

2.  Section  298.2  is  amended  as 
follows: 

a.  By  amending  paragraph  (i).  Eligible 
Export  Vessel,  to  capitalize  the  first 
letter  of  “vessel”  in  the  definition. 

b.  By  amending  paragraph  (w). 

Person,  to  add  the  words  “or  other 
acceptable  legal  business  entity”  after 
the  words  “unincorporated 
organization”. 

c.  By  amending  paragraph  (bb). 

Vessel,  at  the  end  of  the  paragraph,  by 
removing  the  words  “may  not  be  owned 
by  citizens  of  the  United  States  nor 
documented  under  the  laws  of  the 
United  States.”,  and  adding  the  words 
“shall  not  be  documented  under  the 
laws  of  the  United  States.”. 

d.  By  revising  paragraphs  (f),  fk),  (q), 
(r)  and  (x)  to  read  as  follows: 

§298.2  Definitions. 
***** 

(f)  Depository  means  a  bank  or  other 
financial  institution  organized  and 
doing  business  under  the  laws  of  the 
United  States,  any  State  or  territory 
thereof,  the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico  that  is 
authorized  under  such  laws  to  exercise 
corporate  trust  powers,  is  a  member  of 
the  Federal  Deposit  Insurance 
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Corporation,  and  accepts  deposits  for 
purposes  of  implementing  the  program 
authorized  by  Title  XI  of  the  Act;  but  in 
the  case  of  an  Eligible  Export  Vessel  can 
also  mean,  with  the  specific  approval  of 
the  Secretary,  foreign  branches,  but  not 
the  foreign  subsidiaries,  of  such  United 
States  financial  institutions. 
***** 

(k)  General  Shipyard  Facility  means: 

(l)  For  operations  on  land,  any 
structure  or  appurtenance  thereto 
designed  for  die  construction,  repair, 
rehabilitation,  refurbishment,  or 
rebuilding  of  any  Vessel,  including 
graving  docks,  building  ways,  ship  lifts, 
wharves  and  pier  cranes;  the  land 
necessary  for  any  structures  or 
appurtenances;  and  equipment 
necessary  for  the  performance  of  any 
function  referred  to  in  this  paragraph; 
and 

(2)  For  operations  other  than  on  land, 
any  Vessel,  floating  drydock,  or  barge 
built  in  the  United  States,  within  the 
meaning  of  §  298.11(a),  and  used  for,  or 
a  typ>e  that  is  usually  used  for,  activities 
referred  to  in  paragraph  (k)(l)  of  this 
section. 

***** 

(q)  Modem  Shipbuilding  Technology 
means  a  technology  to  be  introduced 
into  the  shipyard  that  is  comprised  of 
the  best  available  proven  technology, 
techniques,  and  processes  appropriate 
to  advancing  the  state-of-the-art  of  the 
applicant  shipyard,  or  exceeds  the  best 
available  processes  of  American 
shipbuilding,  and  that  will  enhance  its 
productivity  and  make  it  more 
competitive  internationally. 

(r)  Mortgage  means  a  first  Preferred 
Mortgage  on  euiy  Vessel  or  a  first 
mortgage  with  respect  to  Advanced 
Shipbuilding  Tecl^ology  or  with 
respect  to  Modem  Shipbuilding 
Technology. 

***** 

(x)  Preferred  Mortgage  means: 

(1)  In  me  case  of  a  mortgage  on  a 
Vessel  dociunented  under  United  States 
law,  whenever  made,  a  mortgage  that — 

(i)  Includes  the  whole  of  a  Vessel; 

(ii)  Is  filed  in  substantial  compliance 
with  46  U.S.C.  31321; 

(iii)  Covers  a  documented  Vessel  or  a 
Vessel  for  which  an  application  for 
documentation  has  been  filed  that  is  in 
substantial  compliance  with  the 
requirements  of  46  U.S.C.  Ch.  121  and 
the  regulations  prescribed  imder  that 
Chapter  by  the  United  States  Coast 
Guard;  and 

(iv)  Has  as  the  mortgagee — 

(A)  A  State; 

(B)  The  United  States  Government; 

(C)  A  Federally  insured  depository 
institution,  unless  disapproved  by  the 
Secretary  for  that  Vessel; 


(D)  An  individual  who  is  a  citizen  of 
the  United  States; 

(E)  A  Person  qualifying  as  a  citizen  of 
the  United  States  pursuant  to  a 
provision  of  46  App.  U.S.C.  802;  or 

(F)  A  Person  approved  by  the 
Secretary  pursuant  to  regulations  at  46 
CFR  221.23(d);  and 

(2)  In  the  case  of  a  mortgage  on  an 
Eligible  Export  Vessel,  whenever  made, 
a  mortgage  that — 

(i)  Constitutes  a  mortgage  that  is 
established  as  security  on  an  Eligible 
Export  Vessel  imder  Ae  laws  of  a 
foreign  country; 

(ii)  Was  executed  under  the  laws  of 
that  foreign  country  and  imder  which 
laws  the  ownership  of  the  Vessel  is 
documented: 

(iii)  Is  registered  under  the  laws  of 
that  foreign  country  in  a  public  register 
at  the  port  of  registry  of  the  Vessel  or  at 
a  central  office; 

(iv)  Otherwise  satisfies  the 
requirements  of  46  U.S.C.  31301(6)(B)  to 
constitute  a  Preferred  Mortgage;  and 

(v)  Has  the  Secretary  as  the  mortgagee, 
or  such  other  mortgagee  as  is  piermitted 
by  the  applicable  foreign  law  and 
approved  by  the  Secretary. 
***** 

3.  Section  298.3  is  amended  by 
revising  the  third  sentence  of  the 
introductory  text  in  paragraph  (e)  to 
read  as  follows: 

§298.3  Applications. 
***** 

(e)  Priority.  *  *  *  In  regard  to 
shipyards,  priority  will  be  given  to 
applications  from  General  Shipyard 
Facilities  that  have  engaged  in  naval 
Vessel  construction  and  that  have  pilot 
projects  for  shipyeud  modernization  and 
Vessel  construction,  with  respect  only 
to  funds  appropriated  to  the  Secretary  of 
Defense,  pursuant  to  provision  of 
section  1359(a)  of  Pub.  L.  103-160, 107 
Stat.  1547.  *  *  * 

***** 

4.  Section  298.11  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§298.11  Vessel  requirements. 
***** 

(a)  United  States  Construction.  A 
Vessel  financed  by  an  Obligation 
Guarantee  is  considered  to  be  of  United 
States  construction  if: 

(1)  With  respect  to  a  U.S.-documented 
Vessel: 

(i)  It  is  built  in  a  shipyard  or 
shipyards  of  the  United  States  within 
the  meaning  of  section  505  of  the  Act; 

(ii)  All  components  of  the  hull  and 
superstructure  are  fabricated  in  the 
United  States:  and 


(iii)  It  is  assembled  in  a  shipyard 
geographically  located  within  the 
United  States. 

(2)  With  respect  to  Eligible  Export 
Vessels,  the  Vessel  is  assembled  in  a 
shipyard  geographically  located  within 
the  United  States. 

***** 

(c)  Class  condition  and  operation.  The 
Vessel  shall  be  constructed,  maintained, 
and  operated  so  as  to  meet  the  highest 
classification,  certification,  rating,  and 
inspection  standards  for  Vessels  of  the 
same  age  and  type  imposed  by  the 
American  Bureau  of  Shipping  (ABS),  or 
other  such  standards  as  may  be 
approved  by  the  Secretary,  or  in  the  case 
of  an  Eligible  Export  Vessel,  such 
standard.s  as  may  be  imposed  by  a 
member  of  the  International  Association 
of  Classification  Societies  (LACS) 
(classification  societies  to  be  ISO  9000 
series  registered)  with  appropriate 
certificates  required  at  delivery,  so  long 
as.the  home  country  of  that  ICAS 
member  accords  equal  reciprocity,  as 
determined  by  the  Secretary,  to  United 
States  classification  societies.  A  Vessel, 
except  an  Eligible  Export  Vessel,  shall 
comply  with  all  applicable  laws,  rules, 
and  regulations  as  to  condition  and 
operation,  including,  but  not  limited  to, 
those  administered  by  the  United  States 
Coast  Guard,  Environmental  Protection 
Agency,  Federal  Communications 
Commission,  Public  Health  Service,  or 
their  respective  successor  agencies,  and 
all  applicable  treaties  and  conventions 
to  which  the  United  States  is  a 
signatory,  including,  but  not  limited  to, 
the  International  Convention  for  Safety 
of  Life  at  Sea.  An  Eligible  Export  Vessel 
shall  be  documented  in  a  country  that 
is  party  to  the  International  Convention 
for  Safety  of  Life  at  Sea,  or  other  treaty, 
convention,  or  international  agreement 
governing  vessel  inspection  to  which 
the  United  States  is  a  signatory,  and 
shall  comply  with  the  applicable  laws, 
rules,  and  regulations  of  its  country  of 
documentation,  all  applicable  treaties, 
conventions  on  international 
agreements  to  which  that  country  is  a 
signatory,  and  the  laws  of  the  ports  it 
serves.  An  Eligible  Export  Vessel  shall 
be  constructed  in  accordance  with  the 
requirements  of  the  International 
Maritime  Organization. 
***** 

5.  Section  298.12,  is  amended  as 
follows: 

a.  By  amending  paragraph  (f)(2),  with 
resp>ect  to  demonstrating  operating 
ability,  by  removing  the  words  “all 
management  personnel,"  and  inserting 
in  their  place  the  words  "all  senior 
supervisory  personnel  in  the  shipyard"; 
and 
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b.  By  adding  a  new  paragraph  (b)(4) 
to  read  as  follows 

§  298.12  Applicant  and  operator’s 
qualifications. 

***** 

(b)  Operator’s  qualifications.  *  *  * 

****** 

(4)  Other  entities.  For  any  entity  that 
does  not  fit  the  descriptions  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section,  MARAD  will  specify  the 
information  that  the  entity  shall  submit 
regarding  its  identity  and  ownership. 
***** 

6.  Section  298.13,  Financial 
requirements  is  amended  as  follows: 

a.  In  paragraph  (a)(2).  Cost  of  the 
project,  by  revising  the  third  sentence  of 
paragraph  (a)(2)(i)  and  adding  a  new 
sentence  immediately  thereafter  to  read: 

§298.13  Financial  requirements. 

(a)  *  *  * 

(2)  *  *  * 

(i)  *  *  *  Each  item  of  foreign 

components  and  services  shall  be 
excluded  from  Actual  Cost,  unless  a 
waiver  is  specifically  granted  for  the 
item,  which  waiver  shall  not  be  granted 
for  foreign  components  of  the  hull  and 
superstructure.  Although  excluded  fi'om 
Actual  Cost,  foreign  components  can  be 
regarded  as  owner-furnished  equipment 
that  may  be  used  in  satisfying  the 
applicant’s  equity  requirements 
imposed  by  paragraph  (a)(3)  of  this 
section. 

***** 

b.  In  paragraph  (a)(3),  Financing,  in 
the  penultimate  sentence,  by  adding 
after  the  word  “debt”  and  before  the 
period,  the  words  “,  except  to  the  extent 
allowed  by  paragraph  (g)  of  this 
section”. 

§298.17  [Amended] 

7.  Section  298.17,  Evaluation  of 
applications,  is  amended  in  the 
introductory  text  of  paragraph  (b)  after 
the  words  the  “Secretary  shall  consider” 
and  before  the  words  “the  following”  by 
adding  the  words  “,  among  other 
things,”. 

§298.18  [Amended] 

8.  Section  298.18,  Financing 
Advanced  or  Modem  Shipbuilding 
Technology,  paragraph  (b).  Other 
conditions,  is  amended  in  paragraph 

(b)(1)  by  removing  the  words 
“technological  life  of  the  assets  being 
financed,”  and  inserting  in  their  place 
the  words  “reasonable  economic  useful 
fife  of  the  collective  assets  which 
comprise  this  technology,”. 

§  298.1 9  [Amended] 

9.  Section  298.19,  Financing  Export 
Vessels,  is  amended  as  follows: 


a.  In  paragraph  (a),  Transmittal  to 
Secretary  of  Defense,  by  adding  in  the 
second  sentence,  after  the  word 
“assessment  of  the  Secretary”  and  in  the 
fourth  sentence,  after  the  word 
“authority  of  the  Secretary” 
respectively,  the  words  “of  Defense”; 

b.  In  paragraph  (b).  Determination  by 
the  Secretary,  by  revising  the  second 
sentence  of  paragraph  (b)(3)  to  read, 
“Such  Guarantee  shall  not  be  approved 
imless  the  Secretary  determines  that  the 
countries  in  which  the  shipovmer,  its 
charterers,  guarantors,  or  other  financial 
interests  supporting  the  transaction,  if 
any,  have  their  chief  executive  offices  or 
have  located  a  substantial  portion  of 
their  assets,  present  an  acceptable 
financial  or  legal  risk  to  MARAD’s 
collateral  interests.”;  and 

c.  In  paragraph  (b)(1),  by  adding  a 
sentence  at  the  end  to  read,  “Vessels  of 
less  than  5,000  gross  tons  can  receive 
Guarantees  wdth  funds  appropriated  to 
the  Department  of  Transportation.”. 

10.  Section  298.20  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§298.20  Term,  redemption  and  interest 
rate. 

***** 

(c)  Interest  rate.  The  interest  rate  of 
each  Obligation  must  be  determined  by 
the  Secretary  to  be  reasonable,  taking 
into  account  the  range  of  interest  rates 
prevailing  in  the  private  market  for 
similar  loans  and  the  risks  assumed  by 
the  Secretary. 

§298.21  [Amended] 

11.  Section  298.21  is  amended  as 
follows: 

a.  In  paragraph  (a).  Actual  Cost  basis, 
by  removing  the  citations  to  “section 
1104(b)(2)  of  the  Act”  in  the  second 
sentence,  and  “section  1104(a)(4)  of  the 
Act”  in  the  fourth  sentence,  and  by 
inserting  in  their  places,  respectively, 
the  citations  to  “section  1104A(b)(2)  or 
section  1104B(b)(2)  of  the  Act,”  and 
“section  1103A(a)(5)  of  the  Act”;  and 

b.  In  paragraph  (c),  by  removing  the 
words  “and”  at  the  end  of  paragraphs 

(c)(13)  and  (c)(14),  by  removing  the 
period  at  the  end  of  paragraph  (c)(15) 
and  adding  in  its  place  “;  and”,  and  by 
adding  a  new  paragraph  (c)(16)  to  read 
as  follows: 

§298.21  Limits. 

***** 

(c)  Items  excludable  from  Actual  Cost. 

*  *  * 

***** 

(16)  The  cost  of  foreign  components 
and  then  assembly  when  comprising 
any  part  of  the  hull  and  superstructure 
of  a  Vessel. 

*  4  *  *  * 


§298.23  [Amended] 

12.  Section  298.23,  Refinancing,  is 
amended  by  inserting  after  the  words 
“Vessels”,  “Vessel”  and  “Vessel(s)”, 
respectively,  each  place  where  they 
appear,  the  words  “or  Advanced  or 
Modem  Shipbuilding  Technology”  and 
by  removing  the  word  “vessels”  in  the 
second  sentence  and  adding  the  words 
“Vessels  or  Advanced  or  Modem 
Shipbuilding  Technology”. 

13.  Section  298.31  is  amended  by 
amending  paragraph  (a)  as  follows: 

a.  After  me  heading,  "In  general", 
designate  the  existing  first  two 
sentences  as  paragraph  (a)(1)  and  the 
third,  fomlh,  fifth,  and  sixth  sentences 
as  paragraphs  (a)(2),  (a)(3),  (a)(4)  and 
(a)(5),  respectively. 

b.  Revise  newly  designated  paragraph 
(a)(2)  to  read  as  follows: 

§  298.31  Mortgage. 

(a)  •  *  * 

(2)  In  order  to  ensure  that  the 
Secretary’s  Mortgages  or  other  security 
interests  are  valid  and  enforceable,  the 
Secretary  shall  require  that  the  Obligor 
obtain  legal  opinions,  in  form  and 
substance  satisfactory  to  the  Secreteuy, 
from  independent,  outside  legal  counsel 
satisfactory  to  the  Secretary,  including 
foreign  independent  outside  legal 
Coimsel  with  respect  to  Eligible  Export 
Vessels,  which  opinions  shall  state, 
among  other  things,  that  the  Mortgage  or 
other  security  interest(s)  are  valid  and 
enforceable: 

(i)  In  tlie  country  in  which  the  Vessel 
is  dociunented  (or,  in  the  case  of  a 
security  interest,  in  jurisdictions 
acceptable  to  the  Secretary); 

(ii)  In  the  United  States;  and 

(iii)  For  vessels  operating  on  specified 
trade  routes,  in  the  country  or  countries 
involved  in  this  service,  imless  the 
Secretary  determines  that  those 
destinations  are  too  numerous,  in  which 
case,  the  Secretary  will  instead  require 
an  opinion  of  foreign  validity  and 
enforceability  in  the  Vessel’s  primary 
port  of  operation. 
***** 

14.  Section  298.32  is  amended  by 
revising  paragraphs  (a)(6),  (b)(4)  and 
(b)(5)  to  read  as  follows; 

§  298.32  Required  provisions  In 
documentation. 

(а)  Performance  under  shipyard  and 
related  contracts  *  *  * 

***** 

(б)  Requiring  that  all  components  of 
the  hull  and  superstmcture  of  a  U.S.- 
documented  Vessel  be  fabricated,  and 
that  all  components  of  the  hull  and 
superstmcture  of  an  Eligible  Export 
Vessel  shall  be  assembled  in  the  United 
States.  If  obligations  will  not  be  issued 
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during  the  period  of  construction  of  a 
Vessel,  shipyard-related  contracts  shall 
generally  include  the  provisions 
specified  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section  and  this  paragraph  (a)(6). 
(b)  Assignments  and  general 

covenants  from  Obligor  to  Secretary. 

«  *  * 

-*  *  *  *  * 

(4)  Covenants  relating  to  the  annual 
filing  of  satisfactory  evidence  of 
continuing  United  States  citizenship,  in 
accordance  with  46  CFR  part  355,  with 
the  exception  of  Eligible  Export  Vessels 
and  shipyards  with  Advanced  or 
Modem  Shipbuilding  Technology 
projects:  warranty  of  Vessel  or 
Advanced  or  Modem  Shipbuilding 
Technology  title  free  from  all  liens  other 
than  those  specifically  excepted; 
maintaining  United  States 
documentation  of  the  Vessel  or 
documentation  under  the  laws  of  a 
country  other  than  the  United  States 
with  regard  to  an  Eligible  Export  Vessel; 
compliance  with  the  provisions  of  46 
U.S.C.  31301-31343,  except  that  Eligible 
Export  Vessels  shall  comply  with  the 
definition  of  a  “preferred  mortgage”  in 
46  U.S.C.  31301(6)(B),  requiring,  ^lmong 
other  things,  that  the  Mortgage  shall 
comply  with  the  mortgage  laws  of  the 
foreign  country  where  the  Vessel  is 
documented  and  shall  have  been 
registered  under  those  laws  in  a  public 
register;  Notice  of  Mortgage,  payment  of 
all  taxes  (except  if  being  contested  in 
good  faith);  annual  financial  statements 
audited  by  independent  certified  or 
independent  licensed  public 
accountant. 

(5)  Covenants  to  keep  records  of 
constmction  costs  paid  by  or  for  the 
Obligor’s  account  and  to  furnish  the 
Secretary  with  a  detailed  statement  of 
those  costs,  distinguishing  between: 

(i)  Items  paid  or  obligated  to  be  paid, 
attested  to  by  independent  certified 
public  accountants  unless  otherwise 
verified  by  the  Secretary:  and 

(ii)  Costs  of  American  and  foreign 
materials  (including  services)  in  the  hull 
and  superstmcture. 
***** 

15.  Section  298.35,  Reserve  Fund  and 
Financial  Agreement,  is  amended  as 
follows: 

a.  The  fifth  sentence  of  paragraph  (d) 
introductory  text.  Title  XI  Reserve  Fund 
Net  Income,  of  this  section  is  revised  to 
read  “In  the  case  of  Advanced  or 
Modem  Shipbuilding  Technology,  the 
Agreement  shall  provide  that  within  105 
days  after  the  end  of  its  accounting  year, 
the  Company  shall  submit  its  audited 
financial  statements  showing  its  net 
cash  flow  in  a  manner  acceptable  to  the 
Secretary,  in  lieu  of  any  other 


computation  of  Reserve  Fund  Net 
Income  specified  herein  for  Vessels.”; 
and 

b.  A  new  paragraph  (e)(5)  is  added  to 
read  as  follows: 

§  298.35  Reserve  Fund  and  Financial 
Agreement 

***** 

(e)  Deposits.  *  *  * 

***** 

(5)  In  the  case  of  Advanced  or  Modem 
Shipbuilding  Technology,  unless  the 
shipyard  as  of  the  close  of  its  accounting 
year  was  subject  to  and  in  compliance 
with  the  primary  financial 
requirements,  the  shipyard  shall  make  a 
deposit  at  two  percent  of  its  net  cash 
flow,  as  defined  by  GAAP,  and  as 
shown  on  its  audited  financial 
statements. 

***** 

Dated:  September  12, 1994. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  94-22865  Filed  9-14-94;  10:12  am] 
BILLING  CODE  4910-«1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 

[Docket  No.  940677-4177;  I.D.  090794A] 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  interim  mle; 
extension  of  effectiveness. 

SUMMARY:  An  emergency  interim  mle  is 
in  effect  through  September  26, 1994,  to 
prohibit  all  taking  of  live  rock  in  the 
exclusive  economic  zone  (EEZ)  off  the 
southern  Atlantic  states  (South  Atlantic) 
north  of  Dade  County,  FL;  to  prohibit 
the  taking  of  live  rock  by  chipping  in 
the  South  Atlantic  EEZ;  and  to  limit  the 
harvest  of  live  rock  from  the  South 
Atlantic  EEZ  in  1994  to  485,000  lb 
(219,992  kg).  At  the  request  of  the  South 
Atlantic  Fishery  Management  Council 
(South  Atlantic  Council),  NMFS  extends 
the  emergency  interim  mle  for  an 
additional  90  days  because  conditions 
justifying  the  emergency  action  remain 
unchanged.  The  intended  effect  is  to 
continue  protection  of  five  rock 
resources  and  fishery  habitat  in  the 
South  Atlantic  imtil  a  permanent  mle  is 
approved  and  implemented. 


EFFECTIVE  DATE:  September  27, 1994, 
through  December  25, 1994. 

ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
environmental  assessment,  may  be 
obtained  from  Georgia  Cranmore, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  Coral  and 
coral  reefs  in  the  South  Atlantic  and 
Gulf  of  Mexico  EEZ  are  managed  under 
the  Fishery  Management  Plan  for  Coral 
and  Coral  Reefs  of  the  Gulf  of  Mexico 
and  South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  and  is  implemented  through 
regulations  at  50  CFR  part  638  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Under  sections  305(c)(2)(B)  and  (c)(3) 
of  the  Magnuson  Act,  NMFS  published 
an  emergency  interim  mle  (59  FR 
32938,  June  27, 1994)  effective  for  90 
days  (June  27  through  September  26, 
1994)  to:  (1)  Prohibit  all  taking  of  live 
rock  in  the  South  Atlantic  EEZ  from  the 
North  Carolina/Virginia  boundary  to  the 
Dade/Broward  Coimty  line  in  Florida, 

(2)  prohibit  chipping  of  live  rock  in  the 
South  Atlantic  EEZ  from  the  Dade/ 
Broward  County  line  in  Florida  to  the 
Atlantic/Gulf  of  Mexico  boundary,  and 

(3)  limit  the  harvest  of  live  rock  in  1994 
from  the  South  Atlantic  EEZ  to  485,000 
lb  (219,992  kg). 

The  South  Atlantic  Council  requested 
an  extension  of  the  emergency  interim 
mle  because  conditions  justifying  the 
emergency  action  remain  unchanged 
and  to  prevent  a  lapse  in  these 
management  measures  while  NMFS 
considers  approval  of  .Amendment  2  to 
the  FMP.  Amendment  2  would 
implement  the  emergency  measures  on 
a  permanent  basis.  NMFS  concurs  and 
extends  the  emergency  interim  mle 
through  December  25, 1994,  in 
accordance  with  section  305(c)(3)(B)  of 
the  Magnuson  Act. 

Details  concerning  the  basis  for  this 
action  and  the  classification  of  the 
mlemaking  are  contained  in  the  initial 
emergency  interim  mle  and  are  not 
repeated  here. 

Dated:  September  12, 1994. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-22927  Filed  9-15-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1468 
RIN  0560-AD40 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  and  Mohair  for  the 
1995  Marketing  Year 

AGENCY:  Commodity  Credit  Corpniration, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Wool  Act  of 
1954,  as  amended  (Wool  Act),  requires 
the  Secretary  of  Agriculture  (Secretary), 
through  the  Commodity  Credit 
Corporation  (CCC),  to  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  D^ember  31, 1995. 
This  proposed  rule  would  amend  the 
regulations  to  set  forth  the  support 
levels  for  shorn  wool,  wool  on  unshorn 
lambs,  and  mohair  for  the  1995 
marketing  year. 

DATES:  Comments  must  be  received  on 
or  before  October  17, 1994  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to  Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA),  room  3760-S,  PO  Box  2415, 
Washington,  DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont,  FRAD,  ASCS, 

USDA,  room  3756-S,  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  CCC  is  not  required  by  5  U.S.C.  553 


or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments — 10.059. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  o^cials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  ira  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  proposed  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Comments 

Conunents  are  requested  with  respect 
to  this  proposed  rule  and  such 


comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

Section  703(a)  of  the  Wool  Act 
provides  that  the  Secretary  shall, 
through  the  CCC,  make  loans  and 
payments  available  to  producer^  of  wool 
and  mohair  through  December  31, 1995. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  suppK)rt  price  for  shorn 
wool  for  each  of  the  marketing  years 
1991  through  1995  shall  be  77.5  percent 
of  an  amount  which  is  determine  by 
multiplying  62  cents  (the  support  price 
in  1965)  by  the  ratio  of:  (i)  The  average 
of  the  pwirity  index  (the  index  of  prices 
paid  by  fanners,  including  commodities 
and  services,  interest,  taxes,  and  farm 
wage  rates)  for  the  three  calendar  years 
immediately  preceding  the  calendar 
year  in  which  such  support  price  is 
being  determined  and  announced  to  (ii) 
the  average  parity  index  for  the  three 
calendar  years  1958, 1959,  and  1960, 
rounding  the  result  to  the  nearest  full 
cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1995 
shorn  wool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average  parity  index,  cal¬ 
endar  years  1991-1993: 

1991- 1285 

1992- 1303 

1993- 1340 


3928  divided  by  3  .  1309.3 

(2)  Average  parity  index,  1958- 

1960  .  297.3 

(3)  Ratio  of  1309.3  to  297.3  .  4.4040 

(4)  4.4040  x  62  cents/ lb.  (1965 

support  price) . $2.7305 

(5)  77.5%  X  $2.7305  .  $2.1161 

(6)  $2.1161  rounded  to  nearest 

cent  .  $2.12 


Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  maiketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  witMn  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported. 
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Section  704(a)  provides  that  payments 
shall  be  such  as  the  Secretary 
determines  to  be  sufficient,  when  added 
to  the  national  average  price  received  by 
producers,  to  give  producers  a  national 
average  return  for  the  commodity  equal 
to  the  support  price  level,  and  that,  in 
the  case  of  the  1995  marketing  year,  the 
payments  shall  be  50  percent  of  the 
amount  otherwise  deteimined  in 
accordance  with  such  section. 

Section  703(e)  of  the  Wool  Act 
provides  that,  to  the  extent  practicable, 
support  price  levels  for  wool  and 
mohair  shall  be  established  and 
announced  sufhciently  in  advance  of 
each  marketing  year,  as  will  permit 
producers  to  plan  their  production  for 
such  marketing  year.  Accordingly,  the 
following  methods  for  calculating  the 
support  prices  for  wool  on  unshorn 
lambs  and  for  mohair  for  the  1995 
marketing  year  are  being  proposed. 

A.  Support  Price — Woo/  on  Unshorn 
Lambs 

The  support  price  for  wool  on 
unshorn  i^bs  for  the  1995  naarketing 
year  cannot  be  determined  until  the 
1995  national  average  maritet  price  for 
shorn  wool  is  calculated.  This  will 
-  occur  by  April  1996.  h  is  proposed  that 
the  method  for  calculating  the  support 
price  for  wool  on  unshorn  lambs  shall 
be  as  follows:  Once  the  1995  national 
average  market  price  for  shorn  wool  is 
determined,  the  suppKMl  price  for  wool 
on  unshorn  lambs  will  be  determined  by 
multiplying  80  percent  of  the  differwce 
between  the  1995  support  price  for 
shorn  wool  and  the  1995  national 
average  market  price  for  shorn  wool  by 
5  pounds  (the  average  quantity  of  wool 
on  an  average  100-pound  unshorn 
lamb).  Historically,  this  formula  has 
provided  equitable  support  for  wool  on 
unshorn  lambs  relative  to  shorn  wool 
and  has  helped  to  maintain  normal 
marketing  practices  for  pulled  wool.  In 
accordance  with  section  704(a)  of  the 
Wool  Act,  the  1995  marketing  year 
payment  for  wool  on  unshorn  iambs 
shall  be  50  percent  of  the  amount 
otherwise  determined  in  accordance 
with  such  formula. 

B.  Support  Price — Mohair 

It  is  proposed  that  the  support  price 
for  mohair  for  the  1995  marketing  year 
shall  be  determined  based  on  the 
October  1994  parity  prices  for  mohair 
and  shorn  wool.  The  following 
percentages  of  parity  at  which  shorn 
wool  is  supported  are  being  considered 
in  the  Hnal  computation  of  the  mohair 
support  price:  85, 100,  and  115  pwcent. 

Tne  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 


amended.  As  a  result,  the  proposed 
program  support  levels  announced  in 
this  rule  may  be  recalculated  to  comply 
with  this  Act 

Accordingly,  comments  are  requested 
with  respect  to  the  support  price 
calculation  methods  for  wool  on 
unshorn  lambs  and  mohair.  TTie  final 
determination  will  be  set  forth  at  7  CFR 
part  1468. 

List  of  Subjects  in  7  CFR  Part  1468 
Assistance  grant  prc^rams — 
agriculture.  Livestock,  Mohair, 

Reporting  and  recordkeeping 
remxirements,  WooL 
Accordingly,  it  is  proposed  that  7  CFR 
part  1468  be  amended  as  follows: 

PART  1468— WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C  1781-1787;  15  U.S.C 
714b  and  714c. 

2.  Section  1468.4  is  amended  by 
adding  pcuragraphs  (b)(l)(ii)(E),  (b)(2)(v). 
and  (b)(3)(v)  to  read  as  follows: 

§  1468.4  EligtbMity  for  payments. 

*  *  *  «  '  «r 

(b)(1)*  *  * 

(ii)  *  *  * 

(E)  1995 — $2.12  per  pound. 

(b)(2)*  *  * 

(v)  1995 — an  amount  equal  to  80 
percent  of  the  difierence  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1995 
marketing  year  and  the  1995  shorn  wool 
support,  price,  multiplied  by  5. 

(b)(3)*  *  * 

(v)  1995 — an  amount  within  a  range  of 
15  per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  suppled,  as 
determined  and  annoum^  by  CCC. 
***** 

Signed  at  Washinglon,  DC,  on  September  8, 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

(FR  Doc.  94-22920  Filed  9-15-94;  8:45  am] 
BILLING  CODE  3410-OS-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 
R!N  3150-AF08 

Frequency  of  Medical  Examinations  for 
Use  of  Respiratory  Protection 
Equipment 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRQ  proposes  to  amend 


its  regulations  conGemii^  the  frequency 
at  which  medical  examinations  are 
required  to  ensure  the  safe  use  of 
respiratory  protection  equipment. 

Section  10  CFR  20.1703  (aM3)(v) 
currently  requires  the  determination  by 
a  physician  prior  to  initial  fitting  of 
respirators,  and  at  least  every  12  months 
thereafter,  that  the  individual  user  is 
physically  able  to  use  the  respiratory 
protection  equipmeirt.  The  proposed 
revision  would  require  determination  by 
a  physician  prior  to  initial  fitting  of 
respirators  and  either  every  12  months 
th^eafter  or  periodically  at  a  frequency 
d^ermined  by  a  physician,  that  the 
individual  user  is  medically  fit  to  use 
the  respiratory  protection  equipment. 

DATES:  Comment  period  expires 
November  15, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  %vritten  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commissitm,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to;  11555  Rockville 
Pike,  Rockville,  Maryland  between  7:45 
am  and  4:15  pm  Fedi^l  workdays. 

Copies  of  public  comments  received 
may  be  examined  at:  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC 

FOR  FURTHER  HfFORMATION  CONTACT: 

Alan  K.  Roecklein,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telefdione  (301)  415-6223. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  requirement  for  an  annual 
medical  examination  to  ensure  safe  use 
of  respiratory  equipment  has  been  in  the 
regulations  for  some  time.  The  need  for 
these  examinations  was  reconfirmed  by 
the  American  National  Standards 
Institute  (ANSI)  in  ANSI  Z88.2-1992. 
However,  considerable  experience  with 
implementation  of  the  requirement  has 
indicated  that  the  annual  frequency  of 
medical  examinations  is  costly  and 
could  be  reduced  significantly  with  no 
adverse  impact  on  health  and  safety. 

The  NRC  Regulatory  Review  Group 
reviewed  the  existing  requirement  and 
concluded  that  Uio  fr^uency  of  medical 
examinations  could  be  reduced  without 
adverse  impact  on  worker  safety.  This 
change  was  recommended  to  the 
Commission  as  a  candidate  for  licensee 
burden  reduction  in  SECY-94-003  and 
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supported  by  the  Commission  by 
memorandum  from  Samuel  J.  Chilk  to 
James  R.  Taylor  dated  February  14, 

1994. 

The  ANSI  reviewed  this  issue  and,  in 
ANSI  Z88.6  1984,  published  a 
recommendation  that  the  frequency  of 
medical  examination  should  be 
determined  by  a  physician  and  should 
be  reduced  based  on  age  of  the  worker. 
ANSI  recommended  an  examination 
every  5  years  up  to  age  35,  every  2  years 
up  to  age  45,  and  annually  thereafter. 
ANSI  also  recommended  special 
additional  evaluations  after  prolonged 
absence  from  work  for  medical  reasons 
or  whenever  a  functional  disability  has 
been  identified.  These  ANSI 
recommendations  were  reconfirmed  in 
ANSI  Z88.2-1992. 

Consideration  was  given  to  changing 
the  time  of  medical  examination  to 
before  first  field  use  instead  of  before 
initial  fitting  of  respirators,  to  provide 
additional  relief  of  regulatory  burden. 
Consideration  was  also  given  to 
codifying  the  ANSI  frequencies  as  the 
minimum  acceptable  fi:«quencies  for 
reexamination.  Comment  is  specifically 
requested  on  these  considerations. 

The  proposed  rule  would  provide  for 
periodic  medical  examinations  at  either 
the  12-month  interval  as  currently 
required  or  optionally  at  a  frequency 
determined  by  a  physician.  Under  this 
proposed  rule,  licensees  could  elect  to 
have  the  physician  include  in  the  initial 
medical  examination  or  at  the  next  12- 
month  reexamination,  a  determination 
of  when  each  individual  would  need  to 
be  reexamined.  Part  20  requires  written 
procedures  for  use  of  respiratory 
protection  equipment.  Consequently, 
current  procedures  and  license 
conditions  likely  include  the  annual 
frequency  and  a  change  in  procedures  or 
license  conditions  would  be  needed  to 
implement  a  change  in  frequency  of 
reexamination.  The  recommended 
frequencies  contained  in  the  ANSI 
standard  may  provide  guidance  on 
determining  an  appropriate  frequency  of 
reexamination  which  may  be  useful  to 
physicians  in  determining  frequency  of 
reexamination.  However,  the 
Commission  is  not  endorsing  this 
standard.  Rather  the  Commission 
believes  that  the  frequency  of 
reexamination  should  be  determined  by 
the  examining  physician. 

The  proposed  rule  uses  the 
terminology  “medically  fit"  rather  than 
“physically  able”  to  use  a  respirator. 
This  terminology  has  been  substituted 
because  it  more  accurately  reflects  the 
purpose  of  the  medical  examination. 

ANSI  Z88.6-1984  provides  guidelines 
for  the  scope  of  an  examination  which 
would  demonstrate  that  a  worker  was 


medically  fit  to  use  respiratory 
protection  devices.  The  guidelines 
include  consideration  of  pulmonary 
function,  cardiovascular  factors, 
neurological  and  psychological 
conditions,  among  others.  The  NRC  staff 
believes  that  these  guidelines  provide 
an  acceptable  working  definition  of  the 
term  “medically  fit.” 

Agreement  States 

The  proposed  amendment  w'ould 
apply  to  all  NRC  licensees.  Agreement 
States  must  establish  and  maintain 
compatible  regulations  and  programs. 
Although  the  radiation  protection 
provisions  in  10  CFR  Part  20  are 
normally  Division  I  matters  of 
compatibility,  this  rulemaking  defines 
minimum  procedvues  needed  to  ensure 
health  and  safety.  As  such,  an 
Agreement  State  should  have  the 
flexibility  to  keep  the  12-month 
frequency  or  to  impose  an  alternate 
frequency  of  examinations  if 
considerations  in  their  State  warrant 
such  an  approach.  The  proposed 
rulemaking  is  therefore  a  Division  II 
matter  of  compatibility.  The  proposed 
change  was  not  provided  to  the 
Agreement  States  in  advance  of  this 
notice  because  the  change  has  nominal 
impact  on  materials  licensees  and 
because  the  change  is  a  relaxation  of  the 
current  regulatory  requirement. 
However,  this  proposed  rulemaking  was 
discussed  with  representatives  of 
Agreement  States  at  the  Organization  of 
Agreement  State  Managers  Workshop 
and  Public  Meeting  on  Rulemaking  in 
Herndon,  VA,  on  July  12, 1994.  No 
comments  or  objections  were  offered  by 
the  States.  Agreement  States  have  the 
opportunity  to  comment  on  this 
proposed  change  during  the  public 
comment  period. 

Description 

The  provisions  of  10  CFR  Part  20.1703 
(a)(3)(v)  would  be  changed  to  require 
determination  by  a  physician  prior  to 
initial  fitting  of  respirators,  and 
periodically  thereafter,  either  every  12 
months  or  at  a  frequency  determined  by 
a  physician,  that  the  individual  user  is 
medically  fit  to  use  the  respiratory 
protection  equipment.  Frequency  of 
reexamination  is  changed  from  “at  least 
every  12  months,”  to  “either  every  12 
months  thereafter  or  periodically  at  a 
frequency  determined  by  a  physician,” 
with  guidance  from  ANSI  on 
recommended  frequencies  provided  in 
this  statement  of  considerations. 
Guidance  on  the  scope  of  the  medical 
examinations  is  provided  in  ANSI 
Z88.6-1984. 


Impact 

The  Commission  believes  that  these 
proposed  changes  will  constitute  a 
reduction  of  regulatory  burden  and  an 
increase  in  flexibility  for  licensees, 
without  any  significant  reduction  in 
worker  health  or  safety.  The  medical 
profession  contributed  significantly  to 
development  of  the  reduced  frequencies 
recommended  by  ANSI  and  it  is 
therefore  expected  that  physicians 
performing  examinations  will  be  guided 
by  the  ANSI  recommendations.  ANSI 
recommended  a  frequency  of 
reexamination  based  on  age;  every  5 
years  up  to  age  35;  every  2  years  up  to 
age  45;  and  annually  thereafter.  A 
change  in  procedures  er  license 
conditions  would  likely  be  needed  to 
implement  a  change  in  frequency  of 
reexamination. 

The  respiratory  use  medical 
examination  is  estimated  to  cost 
approximately  $150  per  examination. 
The  number  of  examinations  performed 
during  an  outage  at  a  nuclear  power 
plant  is  estimated  to  be  500.  If  60  plants 
have  outages  each  year,  the  current  cost 
for  annual  medical  examinations  is  at 
least  $4,500,000.  An  examination  of  the 
demographics  of  the  nuclear  workforce 
(V2  <35  years;  V3  >35  but  <45;  Ve  >45) 
suggests  that  the  number  of  medical 
examinations  could  easily  be  halved 
thus  saving  $2.25  million  each  year  just 
during  maintenance  or  refueling  outages 
at  nuclear  power  plants.  Clearly, 
considerable  savings  can  be  realized  by 
this  change  freeing  resources  for  more 
effective  health  and  safety  efforts. 

Certain  materials  licensees  such  as 
fuel  cycle  facilities,  some  research 
facilities  including  broad  scope 
academic  licensees  and  some 
manufacturing  groups  also  have 
respiratory  protection  programs.  The 
impacts  on  these  licensees  are  minimal 
because  the  number  of  respirator  users 
is  small.  The  proposed  rule  is  expected 
to  result  in  a  reduction  in  costs  due  to 
a  reduced  frequency  of  medical 
reexamination. 

Although  some  costs  would  be 
incurred  by  licensees  in  making 
revisions  to  procedures  and  license 
conditions,  these  costs  would  be  offset 
by  the  increased  flexibility  and  savings 
resulting  from  reduced  reexamination 
frequency.  Income  to  the  medical 
profession  would  be  reduced  somewhat 
in  those  areas  where  significant 
respiratory  programs  are  in  place. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 
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Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  maiOT  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  NRC  has  not  prepared  a  separate 
draft  environmental  assessment.  The 
following  discussion  in  conjunction 
with  the  regulatory  analysis  which 
follows  constitutes  the  assessment. 
Performing  a  medical  examination  to 
determine  that  a  worker  is  medically  fit 
to  use  respiratory  protection  equipment 
generates  minimal  waste,  results  in 
small  recordkeeping  burden,  and  has  no 
other  identiftable  environmental  impact. 
The  effect  of  this  rulemaking  would  be 
to  allow  a  reduction  in  the  frequency  of 
such  examinations,  thus  reducing  any 
conceivable  environmental  impact  even 
further. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  .or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0014. 

Regulatory  Analysis 

The  regulatory  analysis  for  this 
proposed  rulemaking  is  as  follows: 

I .  Alternatives 
No  Action 

The  annual  medical  examination 
requirement  has  been  in  place  for  a 
number  of  years,  and  is  considered  by 
the  NRC  staff  to  provide  adequate  health 
and  safety  to  workers.  However,  the 
annual  requirement  consumes 
considerable  resources  with  little 
demonstrated  improvement  in  worker 
health  or  safety  when  compared  to 
longer  examination  intervals.  The  ANSI 
committee  and  an  extensive  public 
revie^v  of  the  proposed  standard  Z88.6 
(1984)  found  no  reasons  for  not 
reducing  the  frequency  of  medical 
examination.  Thus,  it  would  appear  that 
the  frequency  of  medical  examination 
can  be  significantly  reduced  at 
considerable  savings  and  with  no 
adverse  impact  on  worker  health  and 
safety.  The  “no-action”  alternative  is 
not  preferable  in  view  of  the  cost  of 
compliance  relative  to  the  minimal  risk 
reduction  observed. 

Regulatory  Guidance 

The  alternative  of  modifying  the 
guidance  in  Regulatory  Guide  8.15  is 
not  considered  a  viable  alternative  for 
providing  regulatory  relief  bemuse  the 


existing  rule  is  very  specific,  and 
requirements  in  the  regulations  cannot 
be  revised  by  modifying  a  regulatory 
guide. 

Changes  to  Regulation 

Because  the  problem  is  a  specific 
requirement  in  a  rule,  the  most  effective 
solution  providing  regulatory  relief  is  to 
modify  the  rule.  Other  alternatives  such 
as  issuance  of  an  order,  modifying 
license  conditions  or  discretionary 
enforcement  were  cxmsklered.  These 
alternatives  are  usually  interim  and  are 
used  when  immediate  acdon  is  deemed 
necessary.  Because  a  permanent 
correction  is  desired  and  since  there  is 
no  reason  for  immediate  action,  these 
other  alternatives  were  not  selected. 

2.  Impact  of  Proposed  Action 
Licensees 

Licensees  that  have  respiratory 
protection  programs  will  continue  to  be 
required  to  provide  medical 
examinations  to  workers.  The  only 
proposed  change  is  to  permit  reducing 
the  frequency  at  which  the- 
examinations  are  required  based  on 
determination  by  a  physician.  This 
action  would  constitute  a  reduction  in 
burden  and  costs.  Although  minor 
changes  in  procedures  or  license 
conditions  may  be  needed,  the  related 
costs  are  a  one  time  cost  that  would  be 
offset  by  the  savings  in  medical 
reexamination  costs. 

Workers 

Workers  would  be  subject  to  medical 
examinations  for  respirator  use  less 
frequently.  As  found  by  the  ANSI 
review,  experience  with  the  annual 
respiratory  medical  examination 
requirement  has  shown  that  less 
frequent  e3caininations  for  younger 
workers,  with  special  examinations  if 
conditions  change,  would  be  adequate 
to  identify  any  medical  reasons  for  not 
using  respirators.  The  proposed  action 
would  not  impact  medical  examination 
requirements  adopted  by  licensees  for 
other  reasons.  Licensees  would  continue 
to  be  required  to  conduct  medical 
examinations-  Thus,  the  he.ahh  and 
safety  of  workers  would  not  bo 
impacted. 

NRC  Resources 

h  is  estimated  that  0.2  staff  years  of 
effort  by  NRC  staff  would  be  expended 
during  the  next  year  to  complete  this 
rulemaking. 

The  NRC  requests  pubfic  comment  on 
this  regulatory  analysis.  Comments  on 
the  analysis  may  be  submitted  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 


Regulatory  Flexibility  Certification 

Based  upon  the  information  available 
at  this  stage  of  the  rulemaking 
proceeding  and  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S,C 
605(b),  the  NRC  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

The  proposed  amendments  would  apply 
to  all  NRC  and  Agreement  State 
licensees.  Because  these  amendments 
would  reduce  burden,  they  are 
considered  to  have  no  adverse  economic 
impact  on  any  laige  or  small  entities. 

However,  the  NRC  is  seeking 
comments  and  suggested  modifications 
because  of  the  widely  differing 
conditions  under  which  small  licensees 
operate.  Any  .small  entity  sikiject  to  this 
proposed  r^ulation  which  determines 
that,  because  of  its  size,  it  is  likely  to 
bear  a  disproportionate  adverse 
economic  impact  should  notify  the  NRC 
of  this  in  a  comment  that  specifically 
discusses  the  following  items — 

(a)  The  licensee’s  size  in  terms  of 

•  annual  income  or  revenue,  number  of 
employees; 

(b)  How  the  proposed  regulation 
would  result  in  a  significant  economic 
burden  upon  the  licensee  as  camp.ired 
to  that  on  a  larger  licensee; 

(c)  How  the  proposed  regulation 
could  be  modified  to  take  into  account 
the  licensee’s  differing  needs  or 
capabilities; 

(d)  The  benefits  that  would  be  gained 
or  the  cbtriments  that  vrould  be  avoided 
by  the  licensee  if  the  proposed 
regulation  was  modified  as  suggested  by 
the  commenter,  and 

(e)  How  the  regulation,  as  modified, 
would  still  adequately  protect  the 
public  health  and  safety. 

Backfit  Analysis 

Because  10  CFR  Part  20  applies  to  ah 
NRC  licensees,  any  proposed  changes  to 
this  part  must  be  evaluated  to  determine 
if  these  changes  constitute  backfitting 
for  reactor  licensees  such  that  the 
provisions  of  10  CFR  50.109  apply.  Th<» 
following  discussion  addresses  that 
evaluation. 

The  10  CFR  50.109  definition  of 
"Backfit”  includes  any  modification  of 
the  procedures  required  to  operate  a 
facility  resulting  from  an  amended 
provision  in  the  Commission’s  rules. 
Because  this  proposed  rule  would 
permit  but  not  require  nuclear  power 
reactor  licensees  to  modify  their 
procedures  regarding  the  frequency  of 
respiratory  medical  examinations,  the 
NRC  staff  believes  that  the  proposed 
change  does  not  constitute  a  backfit.  In 
addititm,  tlie  effix:t  of  these  proposed 


47588 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


changes  is  to  increase  flexibility  and 
reduce  the  frequency  at  which  medical 
examinations  for  respiratory  use  are 
required.  It  is  estimated  that  this  rule 
change  would  save  the  nuclear  power 
industry  and  other  NRC  and  state 
licensees  several  million  dollars  per 
year  with  no  adverse  impact  on  worker 
health  and  safety. 

Some  minor  changes  in  procedures  or 
license  conditions  could  be  necessary  if 
a  more  flexible  frequency  of 
examination  is  adopted.  However,  the 
costs  would  be  offset  by  the  savings  in 
reduced  frequency  of  examination. 

Thus,  the  NRC  believes  that  the 
modifications  proposed  are  not  backfits. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material, 

Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority;  Secs.  53, 63, 65,  81, 103, 104, 
161, 182, 186,  68  Stat.  930,  933,  935,  936, 

937,  948,  953, 955,  as  amended,  (42  U.S.C. 
2073,  2093,  2095, 2111, 2133, 2134, 2201, 
2232,  2236,  2282);  sec.  201,  as  amended,  202, 
206,  88  Stat.  1242,  as  amended.  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

2.  In  §  20.1703,  the  introductory  text 
of  paragraphs  (a)  and  (a)(3)  is  restated 
and  paragraph  (a)(3)(v)  is  revised  to  read 
as  follows; 

§  20.1703  Use  of  individual  respiratory 
protection  equipment. 

(a)  If  the  licensee  uses  respiratory 
protection  equipment  to  limit  intakes 
pursuant  to  §  20.1702 — 

A  *  ★  ★  Ik 

(3)  The  licensee  shall  implement  and 
maintain  a  respiratory  protection 
program  that  includes — 

***** 

(v)  Determination  by  a  physician  prior 
to  the  initial  fitting  of  respirators,  and 
either  every  12  months  thereafter  or 
periodically  at  a  frequency  determined 
by  a  physician,  that  the  individual  user 


is  medically  fit  to  use  the  respiratory 
protection  equipment. 
***** 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September,  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  94-22983  Filed  9-15-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  13  and  16 
[Docket  No.  27783;  Notice  No.  94-1 8A] 

RIN  2120-AF-43 

Rules  of  Practice  for  Federally 
Assisted  Airport  Proceedings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  partial 
withdrawal  and  extension  of  comment 
period. 

SUMMARY:  On  June  9. 1994,  the  Office  of 
the  Secretary  of  Transportation  and  the 
FAA  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled,  “Rules  of 
Practice  for  Federally  Assisted  Airport 
Proceedings.”  The  recently  enacted 
Federal  Aviation  Administration 
Authorization  Act  of  1994  requires  that 
DOT  and  FAA,  in  the  handling  of  a 
complaint  by  an  airline  that  an  airport 
fee  is  not  reasonable,  use  certain 
procedures  that  are  substantially 
different  from  the  procedures  proposed 
in  the  NPRM.  This  notice  revises  the 
proposal  in  the  NPRM  by  withdfawing 
proposed  Subpart  J,  the  special 
procedures  for  the  handling  of  airport 
fee  complaints,  and  extends  the 
comment  period  for  commenting  on  the 
remaining  proposal.  DOT  will  propose 
separate  procedures  to  implement  the 
airport  fee  provisions  of  the  new 
legislation. 

DATES:  The  comment  period  for  Notice 
94-18  as  revised  by  this  partial 
withdrawal  is  extended  from  September 
15,  1994,  to  December  1, 1994. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  27783,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  “Docket  No.  27783." 
Comments  on  this  Notice  may  be 
examined  in  room  91 5G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Molar,  Airports  Law  Branch 
(AGC-610),  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9, 
1994,  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  “Proposed  Policy  Regarding 
Airport  Rates  and  Charges,”  (Proposed 
Policy)  listed  and  explained  the 
principles  that  the  OST  and  the  FAA 
believe  define  Federal  policy  on  the 
rates  and  charges  that  an  airport 
proprietor  can  charge  to  aeronautical 
users  of  the  airport.  (59  FR  29874). 

Notice  94-18,  a  notice  of  proposed 
rulemaking  entitled  “Rules  of  Practice 
for  Federally  Assisted  Airports,” 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements  under 
the  airport  and  Airway  Improvement 
Act  of  1982,  as  amended,  and  the  Anti- 
Head  Tax  Act  provisions  of  the  Federal 
Aviation  Act  (59  FR  29880).  The  NPRM 
provided  a  comment  period  extending 
until  August  8, 1994,  and  was  extended 
until  September  15, 1994  (59  FR  41192; 
August  10,  1994). 

Subpart  J  of  the  proposed  rule 
provided  special  procedures  for 
complaints  by  airlines  involving  the  fees 
charged  by  an  airport  proprietor.  In 
brief.  Subpart  J  provided  an  expedited 
formal  investigation  that  included  an 
evidentiary  investigative  hearing 
presided  over  by  a  designated  FAA 
employee.  The  presiding  officer  would 
issue  a  report  of  investigation  to  the 
Assistant  Administrator  for  Airports 
generally  within  90  days  of  the 
complaint.  Within  120  days  of  the 
complaint,  the  Assistant  Administrator 
would  issue  an  initial  determination  of 
w'hether  the  airport  fee  at  issue  violated 
Federal  requirements  that  fees  be  fair 
and  reasonable  and  not  unjustly 
discriminatory.  An  initial  determination 
would  be  subject  to  final  decision  by  the 
Administrator  as  a  result  of  direct 
written  appeal  or,  in  certain 
circumstances,  of  appeal  from  the  initial 
decision  of  an  FAA  hearing  officer  in  an 
adjudicatory  hearing  requested  by  the 
respondent. 

Federal  Aviation  Authorization  Act  of 
1994 

The  FAA  Authorization  Act  of  1994, 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
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on  August  23, 1994.  Section  113  of  the 
1994  Authorization  Act  included 
specific  provisions  for  the  resolution  of 
airport-air  carrier  disputes  concerning 
airport  fees.  To  a  substantial  degree, 
those  provisions  are  different  from  and 
inconsistent  with  the  Subpart } 
procedures  proposed  earlier  by  the  OST 
and  the  FAA.  Section  113  in  its  entirety 
reads  as  follows: 

SEC.  113.  RESOLUTION  OF  AIRPORT-AIR 
CARRIER  DISPUTES  CONCERNING 
AIRPORT  FEES. 

(a)  IN  GENERAL. — Subchapter  I  of  chapter 
471  of  subtitle  Vll  is  amended — 

(1)  by  redesignating  section  47129  (and  any 
references  thereto)  as  section  47131;  and 

(2)  by  inserting  after  section  47128  the 
following  new  section: 

"S  47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees 

“(a)  AUTHORITY  TO  REQUEST 
SECRETARY’S  DETERMINATION.— 

“(1)  IN  GENERAL.— The  Secretary  of 
Transportation  shall  issue  a  determination  as 
to  whether  a  fee  imposed  upon  one  or  more 
air  carriers  (as  defined  in  section  40102  of 
this  subtitle)  by  the  owner  or  operator  of  an 
airport  is  reasonable  if — 

"(A)  a  written  request  for  such 
determination  is  filed  with  the  Secretary  by 
such  owner  or  operator;  or 

"(B)  a  written  complaint  requesting  such 
determination  is  filed  with  the  Secretary  by 
an  affected  air  carrier  within  60  days  after 
such  carrier  receives  written  notice  of  the 
establishment  or  increase  of  such  fee. 

"(2)  CALCULATION  OF  FEE.— A  fee 
subject  to  a  determination  of  reasonableness 
under  this  section  may  be  calculated 
pursuant  to  either  a  compensatory  or  residual 
fee  methodology  or  any  combination  thereof. 

"(3)  SECRETARY  NOT  TO  SET  FEE.— In 
determining  whether  a  fee  is  reasonable 
under  this  section,  the  Secretary  may  only 
determine  whether  the  fee  is  reasonable  or 
unreasonable  and  shall  not  set  the  level  of 
the  fee. 

"(b)  PROCEDURAL  REGULATIONS.— Not 
later  than  90  days  after  the  date  of  the 
enactment  of  this  section,  the  Secretary  shall 
publish  in  the  Federal  Register  final 
regulations,  policy  statements,  or  guidelines 
establishing — 

“(1)  the  procedures  for  acting  upon  any 
written  request  or  complaint  filed  under 
subsection  (a)(1);  and 

“(2)  the  standards  or  guidelines  that  shall 
be  used  by  the  Secretary  in  determining 
under  this  section  whether  an  airport  fee  is 
reasonable. 

“(c)  DECISIONS  BY  SECRETARY.— The 
final  regulations,  policy  statements,  or 
guidelines  required  in  subsection  (b)  shall 
provide  the  following: 

“(1)  Not  more  than  120  days  after  an  air 
carrier  files  with  the  Secretary  a  written 
complaint  relating  to  an  airport  fee,  the 
Secretary  shall  issue  a  final  order 
determining  whether  such  fee  is  reasonable. 

“(2)  Within  30  days  after  such  complaint 
is  filed  with  the  Secretary,  the  Secretary  shall 
dismiss  the  complaint  if  no  significant 
dispute  exists  or  shall  assign  the  matter  to  an 


administrative  law  judge;  and  thereafter  the 
matter  shall  be  handled  in  accordance  with 
part  302  of  title  14,  Code  of  Federal 
Regulations,  or  as  modified  by  the  Secretary 
to  ensure  an  orderly  disposition  of  the  matter 
within  the  120-day  period  and  any 
specifically  applicable  provisions  of  this 
section. 

“(3)  The  administrative  law  judge  shall 
issue  a  recommended  decision  within  60 
days  after  the  complaint  is  assigned  or  within 
such  shorter  period  as  the  Secretary  may 
specify. 

“(4)  If  the  Secretary,  upon  the  expiration  of 
120  days  after  the  filing  of  the  complaint,  has’ 
not  issued  a  final  order,  the  decision  of  the 
administrative  law  judge  shall  be  deemed  to 
be  the  final  order  of  the  Secretary. 

“(5)  Any  party  to  the  dispute  may  seek 
review  of  a  final  order  of  the  Secretary  under 
this  subsection  in  the  Circuit  Court  of 
Appeals  for  the  District  of  Columbia  Circuit 
or  the  court  of  appeals  in  the  circuit  where 
the  airport  which  gives  rise  to  the  written 
complaint  is  located. 

"(6)  Any  findings  of  fact  in  a  final  order 
of  the  Secretary  under  this  subsection,  if 
supported  by  substantial  evidence,  shall  be 
conclusive  if  challenged  in  a  court  pursuant 
to  this  subsection.  No  objection  to  such  a 
final  order  shall  be  considered  by  the  court 
unless  objection  was  urged  before  an 
administrative  law  judge  or  the  Secretary  at 
a  proceeding  under  this  subsection  or,  if  not 
so  urged,  unless  there  were  reasonable 
grounds  for  failure  to  do  so. 

“(d)  PAYMENT  UNDER  PROTEST; 
GUARANTEE  OF  AIR  CARRIER  ACCESS.— 

“(1)  PAYMENT  UNDER  PROTEST.— 

“(A)  IN  GENERAL. — Any  fee  increase  or 
newly  established  fee  which  is  the  subject  of 
a  complaint  that  is  not  dismissed  by  the 
Secretary  shall  be  paid  by  the  complainant 
air  carrier  to  the  airport  under  protest. 

“(B)  REFERRAL  OR  CREDIT.— Any 
amounts  paid  under  this  subsection  by  a 
complainant  air  carrier  to  the  airport  under 
•  protest  shall  be  subject  to  refund  or  credit  to 
the  air  carrier  in  accordance  with  directions 
in  the  final  order  of  the  Secretary  within  30 
days  of  such  order. 

“(C)  ASSURANCE  OF  TIMELY 
REPAYMENT. — In  order  to  assure  the  timely 
repayment,  with  interest,  of  amounts  in 
dispute  determined  not  to  be  reasonable  by 
the  Secretary,  the  airport  shall  obtain  a  letter 
of  credit,  or  surety  bond,  or  other  suitable 
credit  facility,  equal  to  the  amount  in  dispute 
that  is  due  during  the  120-day  period 
established  by  this  section,  plus  interest, 
unless  the  airport  and  the  complainant  air 
carrier  agree  otherwise. 

“(D)  DEADLINE. — The  letter  of  credit,  or 
surety  bond,  or  other  suitable  credit  facility 
shall  be  provided  to  the  Secretary  within  20 
days  of  the  filing  of  the  complaint  and  shall 
remain  in  effect  for  30  days  after  the  earlier 
of  120  days  or  the  issuance  of  a  timely  final 
order  by  the  Secretary  determining  whether 
such  fee  is  reasonable. 

"(2)  GUARANTEE  OF  AIR  CARRIER 
ACCESS. — Contingent  upon  an  air  carrier’s 
compliance  with  the  requirements  of 
paragraph  (1)  and  pending  the  issuance  of  a 
final  order  by  the  Secretary  determining  the 
reasonableness  of  a  fee  that  is  the  subject  of 


a  complaint  filed  under  subsection  (a)(1)(B), 
an  owner  or  operator  of  an  airport  may  not 
deny  an  air  carrier  currently  providing  air 
service  at  the  airport  reasonable  access  to 
airport  facilities  or  service,  or  otherwise 
interfere  with  an  air  carrier’s  prices,  routes, 
or  services,  as  a  means  of  enforcing  the  fee. 

“(e)  APPLICABILITY. — This  section  does 
not  apply  to — 

“(1)  a  fee  imposed  pursuant  to  a  written 
agreement  with  air  carriers  using  the 
facilities  of  an  airport; 

“(2)  a  fee  imposed  pursuant  to  a  financing 
agreement  or  covenant  entered  into  prior  to 
the  date  of  the  enactment  of  this  section;  or 
“(3)  any  other  existing  fee  not  in  dispute 
as  of  such  date  of  enactment. 

“(f)  EFFECT  ON  EXISTING 
AGREEMENTS. — Nothing  in  this  section 
shall  adversely  affect — 

“(1)  the  rights  of  any  party  under  any 
existing  written  agreement  between  an  air 
carrier  and  the  owner  or  operator  of  an 
airport;  or 

“(2)  the  ability  of  an  airport  to  meet  its 
obligations  under  a  financing  agreement,  or 
covenant,  that  is  in  force  as  of  the  date  of  the 
enactment  of  this  section. 

“(g)  DEFINITIONS. — In  this  section,  the 
term  ‘fee’  means  any  rate,  rental  charge, 
landing  fee,  or  other  service  charge  for  the 
use  of  airport  facilities.’’. 

(b)  CONFORMING  AMENDMENT.— The 
analysis  to  such  chapter  is  anaended — 

(1)  by  striking  "47129”  and  inserting 
“37131”:  and 

(2)  by  inserting  after  the  item  relating  to 
section  47128  the  following: 

“47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees.”. 

Rulemaking  To  Implement  Section  113 

The  OST  and  the  FAA  are  in  the 
process  of  reviewing  the  provisions  of 
Section  113.  Because  the  rules 
previously  proposed  are  in  many 
respects  not  consistent  with  Section 
113,  the  OST  and  the  FAA  are 
considering  new  regulations  to 
implement  the  new  law,  and  currently 
intend  to  publish  a  proposed  rule  for 
public  comment  as  soon  as  the  review 
is  complete.  Notwithstanding  the  90-day 
period  prescribed  in  the  1994 
Authorization  Act  to  complete 
rulemaking,  the  OST  and  the  FAA  will 
provide  an  opportunity  to  comment  on 
the  proposal,  although  commenters  can 
expect  a  relatively  brief  period  for 
public  comment  in  view  of  the  90-day 
period  for  rulemaking  provided  in  the 
legislation.  We  anticipate  publication  of 
proposed  regulations  by  Oictober  15, 

1994  with  a  comment  period  of 
approximately  15  days. 

Related  Actions 

By  a  separate  notice  being  published 
simultaneously  in  the  Federal  Register, 
OST  is  extending  the  comment  period 
on  the  Proposed  Policy  until  October  15, 
1994  and  announcing  our  intention  to 
issue  a  supplemental  notice.  We 
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anticipate  that  the  supplemental  notice 
will  be  published  not  later  than  October 
1, 1994. 

Amendment  of  Notice  94-18 

In  consideration  of  the  differences 
between  the  rules  proposed  in  the 
NPRM  and  the  provisions  of  Section  113 
of  the  1994  Authorization  Act,  the  OST 
and  tljiB  FAA  believe  that  there  is  no 
further  reason  to  seek  public  comment 
on  the  special  provisions  in  the  NPRM 
for  air  carrier  complaints  related  to 
whether  airport  fees  are  reasonable.  At 
the  same  time,  the  remaining 
procedures  proposed  in  the  NPRM, 
which  would  apply  to  the  various  other 
kinds  of  complaints  filed  against 
airports  relating  to  Federal 
requirements,  are  not  affected  by  the 
1994  Authorization  Act.  Accordingly, 
the  OST  and  the  FAA  are  withdrawing 
Subpart  J  of  the  rule  proposed  in  the 
NPRM,  and  are  continuing  the  proposal 
of  all  remaining  provisions  of  the 
NPRM.  In  order  to  permit  additional 
time  for  commenters  to  consider  the 
proposal  as  revised  by  the  withdrawal  of 
Subpart  J,  the  OST  and  the  FAA  are 
extending  the  comment  period. 
Comments  on  the  proposed  rule  are  now 
due  on  or  before  December  1, 1994. 

Regulatory  Evaluation  Summary 

The  NPRM  proposed  the  adoption  of 
a  new  procedure  for  the  filing, 
investigation,  and  adjudication  of 
complaints  against  airports  for  violation 
of  certain  statutes  administered  by  the 
FAA.  The  new  procedures  would  be 
substituted  for  existing  procedures 
under  14  CFR  part  13.  With  the 
exception  of  the  deletion  of  the 
procedure  for  resolution  of  complaints 
by  airlines  regarding  airport  fees,  the 
rule  proposed  in  the  NPRM  has  not 
changed.  Accordingly,  as  stated  in  the 
NPRM,  the  expected  economic  impact 
of  this  propos^  amendment  would  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  not  vrarranted. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  change  to  the  proposed  regulation 
is  not  economically  significant  under 
Executive  Order  1M66.  However,  due  to 
the  public  interest  in  this  rulemaking, 
this  proposed  rule  is  considered 
significant  under  the  Executive  Order. 
The  FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smcdl  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1978). 

List  of  Subjects 

14  CFR  Part  13 

Enforcement  procedures. 
Investigations,  Penalties. 

14  CFR  Part  16 

Enforcement  procedures, 
Investigations. 

Partial  Withdrawal  of  the  Proposed 
Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
13  and  adopt  new  part  16  of  the  Federal 
Aviation  R^ulations  (14  CFR  parts  13 
and  16)  as  proposed  in  Notice  94-18, 
except  that  proposed  Subpart  J  of  the 
proposed  nde,  entitled  “Subpart  J — 
Alternate  Procedure  for  Certain 
Complaints  Concerning  Airport  Rates 
and  Charges.”  and  related  references  to 
Subpart  J  in  the  index  of  the  proposed 
rule,  are  hereby  withdrawn. 

Issued  in  Washington,  DC,  on  September 
12. 1994. 

Cynthia  Rich. 

Assistant  Administrator  for  Airports. 

[FR  Doc.  94-23022  Filed  9-13-94;  3:34  pm) 
BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1926,  and 
1928 

[Docket  No.  H-122] 

RtN  1218-AB37 
Indoor  Air  Quality 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  Proposed  Rulemaking; 
Change  of  hearing  location,  extension  of 
hearing  dates,  and  clarification  of 
hearing  issues. 

SUMMARY:  OSHA  is  changing  the 
location  of  the  hearing  (the  starting  date 
of  the  hearing  remains  unchanged)  and 
extending  the  length  of  the  hearing  to 
accommodate  the  large  number  of 
parties  ivho  wish  to  participate.  In  order 
to  help  hearing  participants  focus  their 
testimony  on  relevant  issues,  OSHA  is 
also  clarifying  certain  aspects  of  its 
proposal. 

DATES:  The  hearing  will  take  place  from 
September  20. 1994  through  October  14, 
1994  as  scheduled,  but  will  also 
reconvene  for  additional  sessions  from 


October  24  through  November  22, 1994 
and  November  29  through  December  5, 
1994.  The  starting  time  is  10:00  a.m.  on 
the  first  day  and  9:30  a.m.  on  the 
subsequent  days. 

ADDRESSES:  The  first  two  days  of  the 
hearing,  Tuesday,  September  20  and 
Wednesday  September  21,  will  be  at  the 
Andrew  W.  Mellon  Auditorium, 
between  12th  and  13th  Streets  on 
Constitution  Avenue,  N.W., 

Washington,  D.C.  The  third  and  fourth 
days  of  the  hearing,  Thursday, 

September  22  and  Friday,  September  23, 
will  be  at  the  Department  of  Interior 
Auditorium,  1849  “C”  Street,  N.W., 
Washington,  D.C.  The  location  of  the 
hearings  on  subsequent  days  will  be 
announced,  and  may  be  obtained  by 
calling  the  OSHA  Office  of  Information 
and  Consumer  Affairs  at  (202)  219- 
8618. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hall,  Office  of  Information  and 
Consumer  Affairs,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210; 
telephone:  (202)  219-8618. 

SUPPLEMENTARY  INFORMATION:  On  April 
5, 1994,  OSHA  issued  a  notice  of 
proposed  rulemaking  addressing  indoor 
air  quality  issues,  including 
environmental  tobacco  smoke  in  the 
workplace.  59  FR  15968.  On  Jime  14, 
1994  OSHA  issued  a  supplemental 
notice  giving  parties  until  August  13, 
1994  to  submit  comments;  until  August 
5, 1994  to  file  notices  of  intention  to 
appear;  and  until  August  13, 1994  to 
submit  testimony  and  evidence.  The 
hearing  was  scheduled  to  start 
September  20. 1994.  59  FR  30560.  These 
dates  have  not  been  changed. 

A  large  number  of  persons  have  asked 
to  testify  at  this  hearing.  Consequently, 
OSHA  has  extended  the  length  of  the 
hearing  as  specified  above.  OSHA  has 
also  scheduled  the  first  four  days  of  the 
hearing  at  a  larger  auditorium  as 
specified  above.  The  location  of 
subsequent  days  will  be  announced. 
Persons  who  filed  notices  of  intention  to 
appear  have  already  been  notified  of  the 
initial  change  by  mail. 

Clarifications 

Some  of  the  persons  who  filed  notices 
of  intention  to  appear  and  have  been 
scheduled  to  testify  have  indicated 
uncertainty  about  OSHA’s  intentions 
with  respect  to  parts  of  the  proposal.  In 
order  to  p>ermit  hearing  participants  to 
focus  their  testimony  on  the  relevant 
issues,  OSHA  is  clarifying  certain 
aspects  of  the  proposed  r^e  and 
directing  participants  to  the  relevant 
preamble  discussion  on  other  points. 
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OSH  A  wishes  to  clarify  that  it  is  not 
proposing  to  regulate  smoking  or  indoor 
air  quality  in  private  homes,  and  does 
not  intend  to  do  so.  The  scope 
provisions  in  the  proposal  cover  only 
"work  environments”  and  “indoor  or 
enclosed  workplaces."  However,  some 
of  the  comments  indicate  uncertainty  on 
this  matter.  OSHA  intends  to  develop 
even  clearer  language  on  this  point  for 
use  in  a  final  regulation. 

OSHA’s  intention  on  this  issue  is 
consistent  with  its  longstanding 
practice.  For  example,  a  statement  of 
policy  set  forth  at  29  CFR  1975.6 
provides  that  domestic  service 
employment  in  a  private  home  is  not 
subject  to  the  requirements  of  the  OSH 
Act. 

Similarly,  OSHA  does  not  intend  its 
proposal  to  apply  to  private  vehicles. 
OSHA  has  no  authority  to  regulate 
smoking  in  cars  and  trucks  used 
privately  or  for  commuting.  The 
objective  of  this  proposed  rule  is  to 
protect  nonsmoldng  employees  from  the 
effects  of  passive  smoke.  Therefore, 
OSHA  also  does  not  intend  to  limit 
smoking  in  any  type  of  work  vehicle 
where  the  only  employee(s)  present  are 
smokers.  OSHA  does  not  intend  to 
regulate  taxis  and  limousines,  which  are 
pervasively  regulated  by  state  and  local 
governments.  Also,  such  regulation 
could  pose  serious  feasibility  problems 
if  the  proposal  were  applicable. 

However,  OSHA  expects  comment  on 
whether  the  standard  should  regulate 
smoking  in  other  kinds  of  employer- 
owned  work  vehicles  when  nonsmoking 
employees  are  present.  Similar  scope 
issues  arise  as  to  other  forms  of 
transportation  such  as  ships,  trailers, 
and  busses  used  as  offices,  etc. 

Witnesses  may  wish  to  discuss  this 
matter  so  that  OSHA’s  consideration  of 
the  issue  will  include  additional 
relevant  evidence. 

Some  participants  have  expressed 
uncertainty  as  to  the  extent  to  which  a 
final  standard  would  preempt  state  and 
local  regulation  of  smoking  and  other 
indoor  air  quality  issues.  It  is  OSHA’s 
intent  that  state  and  local  laws 
consistent  with  this  standard  shall 
remain  in  effect  to  the  full  extent 
permissible.  As  OSHA  pointed  out  at  59 
FR  16033,  Section  18  of  the  OSH  Act 
expresses  Congress’  intent  to  preempt 
state  rules  that  establish  occupational 
safety  and  health  standards  with  respect 
to  issues  covered  by  OSHA  standards, 
unless  the  state  rules  are  part  of  an 
approved  state  plan.  But  Section  18 
does  not  preempt  state  or  local  laws  of 
general  applicability  that  do  not  conflict 
with  OSHA  standards  and  that  regulate 
the  conduct  of  workers  and  non-workers 
alike.  See  Gade  v.  National  Solid  Wastes 


Management  Association,  112  S.  Ct. 

2374  (1992).  Such  laws  regulate  workers 
simply  as  members  of  the  general 
public.  OSHA  recognizes  that  many 
state  and  local  governments  have 
enacted  provisions  designed  to  protect 
the  health  of  their  residents  by 
addressing  indoor  air  quality  issues, 
including  exposure  to  ETS. 

Finally,  OSHA  notes  that  it  proposed 
that  the  final  standard  not  take  effect 
until  14  months  after  its  publication. 
Specifically  paragraph  (i)  stated  that  the 
effective  date  would  be  60  days  after  the 
date  of  the  publication  of  a  final  rule  in 
the  Federal  Register  and  that  all 
provisions  would  be  implemented  by 
one  year  after  that  date.  59  FR  16038. 
OSHA  requested  comment  and 
testimony  on  whether  those  dates,  or 
longer  or  shorter  dates  were  appropriate 
or  whether  the  start-up  dates  should 
vary  by  provision.  59  FR  16033.  Hearing 
participants  may  also  wish  to  address 
whether  the  start-up  dates  should  vary 
by  type  of  establishment. 

Participants  have  also  raised  the  issue 
whether  the  start-up  dates  for  the 
ventilation  provisions  of  the  standard 
should  take  account  of  the  contract 
provisions  of  leases  and  the  ventilation 
provisions’  impact  on  lessors  and 
lessees.  It  has  been  suggested,  for 
example,  that  it  might  be  appropriate  to 
relate  the  dates  at  which  employers 
must  comply  with  the  ventilation 
provisions  to  the  renewal  dates  of  their 
commercial  leases  so  that  the  lessor  and 
lessee  may  negotiate  the  financial 
impact  of  these  provisions.  Witnesses 
may  wish  to  testify  further  on  this  issue, 
including  its  health  implications. 

OSHA  noted  in  the  summary  to  the 
proposal  that  it  might  be  appropriate  to 
publish  subsequent  Federal  Register 
notices  after  considering  the  views 
presented  by  the  public.  59  FR  15968. 
OSHA  has  now  received  in  excess  of 
100,000  comments  and  will  be  receiving 
extensive  testimony  at  the  hearing.  In 
light  of  the  intense  interest  in  the  rule, 
the  large  volume  of  evidence  presented, 
and  the  complexity  of  the  issues,  OSHA 
will  carefully  consider  whether  it  is 
appropriate  to  issue  a  further  proposal 
in  the  Federal  Register  discussing  the 
issues  and  evidence  and  giving  the 
public  a  further  opportunity  to 
comment. 

Signed  at  Washington,  D.C.,  this  14th  day 
of  September  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

[FR  Doc.  94-23134  Filed  9-15-94;  8:45  am] 
BILLING  CODE  4510-26-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY;  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  “Indiana  program”)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (#94-2)  consists 
of  miscellaneous  revisions  to  the 
Indiana  rules.  The  amendment  is 
intended  to  revise  the  Indiana  program 
to  eliminate  topographical  clerical,  and 
spelling  errors  and  to  amend  those 
instances  where  the  word 
“commission”  should  be  changed  to 
“director”  in  accordance  with  Indiana 
Senate  Enrolled  Act  (SEA)362. 

DATES:  Written  comments  must  be 
received*by  4  pm,  E.S.T.  October  17, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  11, 1994.  Requests  to  speak 
at  the  hearing  must  be  received  by  4  pm. 
E.S.T.  on  October  3, 1994. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capiehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166 
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Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256.  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  W.  Calhoun,  Director, 

Indianapolis  Field  Office,  Telephone: 
(317)  226-6166. 

SUPF>LEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  he  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  August  25, 1994 
(Administrative  Record  No.  IND-1394), 
Indiana  submitted  program  amendment 
#94-2  concerning  miscellaneous 
revisions  to  the  Indiana  rules  to 
eliminate  typographical,  clerical,  and 
spelling  errors  and  to  amend  those 
instances  where  the  word 
“commission”  should  be  changed  to 
“director”  in  accordance  with  Indiana 
SEA  362.  OSM  approved  SEA  362  as  a 
program  amendment  on  August  2, 1991 
(56  FR  37016).  By  letter  dat^  August 
30, 1994,  (Administrative  Record 
Number  IND-1395)  Indiana  submitted 
additional  information  to  supplement 
the  original  submittal  of  August  25, 

1994.  The  supplemental  materials 
consist  of  a  copy  of  the  rules  being 
amended  in  those  instances  where 
“commissioner”  is  being  changed  to 
“director.”  The  proposed  amendments 
are  summarized  as  follows. 

A.  Under  IC  4-22-2-38  and  1C  13-4.1, 
the  following  typographical,  clerical,  or 
spelling  errors  are  being  corrected,  or 
the  following  changes  from 
“commission”  to  “director”  are  being 
made: 

(1)  In  310  lAC  12-0.5-9,  delete 
“commission”  and  insert  “director.” 

(2)  In  310  lAC  12-0.5-19,  after 
“who,"  insert  “has  the  following 
qualifications.” 

(3)  In  310  lAC  12-0.5-19(1),  delete 
“has”  and  insert  “Has,”  and  delete 
“blaster;”  and  insert  “blaster.” 

(4)  In  310  lAC  12-0.5-19(2),  delete 
“has”  and  insert  “Has.”  and  delete 
“technology;”  and  insert  “technology.” 

(5)  In  310  lAC  12-0.5-19(3),  delete 
“has”  and  insert  “Has,”  and  delete 


“examination;  and”  and  insert 
“examination”. 

(6)  In  310  lAC  12-0.5-19(4),  delete 
“holds”  and  insert  “Holds,”  and  delete 
“commission”  and  insert  “director.” 

(7)  In  310  lAC  12-0.5-71,  delete 
“commission”  apd  insert  “director.” 

(8)  In  310  lAC  12-0.5-85,  delete  “or 
the  commission.” 

(9)  In  310  lAC  12-0.5-86,  delete 
“commission”  and  insert  “director,” 
and  delete  “its”  and  insert  “the 
director’s.” 

(10)  In  310  lAC  12-0.5-87,  delete 
“commission”  and  insert  “director.” 

(11)  In  310  LAC  12-0.5-101,  delete 
“commission”  and  insert  “director.” 

(12)  In  310  lAC  12-0.5-131,  after 
“reclamation,”  insert  “operation,”  and 
delete  “or  the  commission.” 

(13)  In  310  LAC  12-2-7(d),  delete 
“commission”  and  insert  “director.” 

(14)  In  310  lAC  12-3-6(a),  delete 
“commission”  and  insert  “director.” 

(15)  In  310  lAC  12-3-43(c),  delete  “by 
the  commission,  Indiana  Bureau”  and 
insert  “by  the  director,  the  Indiana 
Bureau.” 

(16)  In  310  lAC  12-3-104(a),  delete 
“commission”  and  insert  “director.” 

(17)  In  310  lAC  12-3-116(b),  delete 
“commission”  and  insert  “director.” 

(18)  In  310  lAC  12-3-118(a),  delete 
“IC  4-22-1”  and  insert  IC  4-21.5.” 

(19)  In  310  lAC  12-3-118(b),  after 
“commission’s,”  insert  “or  director’s.” 

(20)  In  310  lAC  12-3-1 18(c)(4),  delete 
“commission”  and  insert  “director.” 

(21)  In  310  lAC  12-3-126,  delete 
“these  regulations”  and  insert  “310  LAC 
12,”  and  delete  “Conunission”  and 
insert  “director.” 

(22)  In  310  lAC  12-4-1 7(a),  delete 
“commission”  and  insert  “director.” 

(23)  In  310  lAC  12-4-17(b),  delete 
“commission”  and  insert  “director.” 

(24)  In  310  lAC  12-4-17(c),  delete 
“commission”  and  insert  “director”  two 
times. 

(25)  In  310  LAC  12-4-1 7(d)(1),  delete 
“department’s”  and  insert  “director’s.” 

(26)  In  310  lAC  12-4-1 7(d)(2),  delete 
“IC  4-22-1”  and  insert  “IC  4-21.5.” 

(27)  In  310  lAC  12-4-17(d)(3),  delete 
“department”  and  insert  “director.” 

(28)  In  310  LAC  12-4-17(e),  delete 
“commission”  and  insert  “director.” 

(29)  In  310  lAC  12-4-17(0,  delete 
“department”  and  insert  ’’director.” 

(30)  In  310  lAC  12-4-17(g),  delete 
“department”  and  insert  “director.” 

(31)  In  310  lAC  12-5-18(a),  delete 
“commission  or  the”  and  insert 
“director.” 

(32)  In  310  lAC  12-5-18(a)(2),  delete 
“310  lAC  12-5-21(e)”  and  insert 
“section  21(e)  of  this  rule.” 

(33)  In  310  lAC  12-5-18(c),  delete 
“310  lAC  12-5-30”  and  insert  “section 
30  of  this  rule.” 


(34)  In  310  lAC  12-5-18(e),  delete 
“310  lAC  12-5-5  through  310  lAC  12- 
5-71”  and  insert  “sections  5  through  17 
of  this  rule,  this  section,  and  sections  19 
through  71  of  this  rule.” 

(35)  In  310  lAC  12-5-19(a),  delete 
“310  LAC  12-5-18”  and  insert  “section 
18  of  this  rule.” 

(36)  In  310  lAC  12-5-19(b)(l),  delete 
“commission”  and  insert  “director.” 

(37)  In  310  lAC  12-5-19(b){3),  delete 
“310  lAC  12-5-18(d)(2)”  and  insert 
“section  18(d)(2)  of  this  rule.” 

(38)  In  310  lAC  12-5-19(c)(2),  delete 
“310  lAC  12-5-18”  and  insert  “section 
18  of  this  rule.” 

(39)  In  310  lAC  12-5-19(c)(3),  delete 
“310  lAC  12-5-18(d)(2)”  and  insert 
“section  18(d)(2)  of  this  rule.” 

(40)  In  310  lAC  12-5-32(a),  delete 
“commission”  and  insert  “director.” 

(41)  In  310  lAC  12-5-55. 1(g),  delete 
“commission”  and  insert  “director,” 
and  delete  “(or  the  director  may 
approve).” 

(42)  In  310  lAC  12-5-55. l(i),  delete 
“commission”  and  insert  “director.” 

(43)  In  310  lAC  12-5-55. l(k)(l), 
delete  “commission”  and  insert 
“director.” 

(44)  In  310  lAC  12-5-55.1(1),  delete 
“commission”  and  insert  “director,” 
and  delete  “(or  the  director  may 
approve).” 

(45)  In  310  lAC  12-5-84(a),  delete 
“the  commission  or.” 

(46)  In  310  lAC  12-5-84(a)(2),  delete 
“310  lAC  12-5-87(e)  and  insert  “section 
87(e)  of  this  rule.” 

(47)  In  310  lAC  12-5-84(c),  delete 
“310  lAC  12-5-95”  and  insert  “section 
95  of  this  rule.” 

(48)  In  310  lAC  12-5-84(e),  delete 
“310  lAC  12-5-72  through  310  lAC  12- 
5-139”  and  insert  “section  72  through 

83  of  this  rule,  this  section,  and  sections 
85  through  139  of  this  rule.” 

(49)  In  310  lAC  12-5-84(g),  delete 
“enchancement”  and  insert 
“enhancement.” 

(50)  In  310  lAC  12-5-85(a),  delete 
“310  lAC  12-5-84”  and  insert  “section 

84  of  this  rule.” 

(51)  In  310  lAC  12-5-85(b)(l),  delete 
“commission”  and  insert  “director.” 

(52)  In  310  lAC  12-5-85(b)(3),  delete 
“310  lAC  12-5-84(d)(2)”  and  insert 
“section  84(d)(2)  of  this  rule.” 

(53)  In  310  lAC  12-5-84(c)(2),  delete 
“310  lAC  12-5-84”  and  insert  “section 
84  of  this  rule.” 

(.54)  In  310  lAC  12-5-85(c)(3),  delete 
“310  lAC  12-5-84(d)(2)”  and  insert 
“section  84(d)(2)  of  this  rule.” 

(55)  In  310  lAC  12-5-97(a),  delete 
“commission”  and  insert  “director.” 

(56)  In  310  lAC  12-5-1 19. 1(g),  delete 
“commission”  and  insert  “director,” 
and  delete  “(or  the  director  may 
approve).” 
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I  (57)  In  310  IACl2-5-119.1(i),  delete 
,  ’‘commission”  and  insert  “director.” 

'  (58)In310IACl2-5-119.1{k)(l), 

delete  “commission”  and  insert 
“director.” 

'  (59)  In  310  lAC  12-5-119.1(1),  delete 

“commission”  and  insert  “director,” 
and  delete  “(or  the  director  may 
approve.” 

(60)  In  310  lAC  12-5-133(a),  delete 
“commission”  and  insert  “director”. 

(61)  In  310  lAC  12-5-133(b),  delete 
“commission”  and  insert  “director”. 

(62)  In  310  lAC  12-5-133(c){6),  delete 
“commission”  and  insert  “director”. 

(63)  In  310  lAC  12-5-133(f),  delete 
“commission”  and  insert  “director,” 
and  delete  “(or  approved  by  the 
director).” 

(64)  In  310  lAC  12-5-150.1(c),  delete 
“commission  or  the.” 

(65)  In  310  LAC  12-5-150.1(e),  delete 
“commission”  and  insert  “director,” 
and  delete  “or  to  the  director.” 

(66)  In  310  LAC  12-5-150.1(e)(l), 
delete  “commission”  and  insert 
“director,”  and  delete  “1.3”  and  insert 
“one  and  three-tenths  (1.3).” 

(67)  In  310  lAC  12-6-ll(b),  delete 
“31”  and  insert  “thirty-one  (31).” 

(68)  In  310  lAC  12-6-ll(c),  delete 
“30”  and  insert  “thirty  (30).” 

(69)  In  310  lAC  12-e-ll(d),  delete 
“5,000  dollars”  and  insert  “five 
thousand  dollars  ($5,000),”  delete 
“commission”  and  insert  “director.” 

(70)  In  310  lAC  12-7-l(a)(3),  delete 
“the  Act”  and  insert  ‘'IC  13-4.1.” 

(71)  In  310  lAC  12-7-l(a)(7),  delete 
“45”  and  insert  “forty  five  (45),”  and 
delete  “Section”  705.13(a)”  and  insert 
“30  CFR  705.13(a).” 

(72)  In  310  lAC  12-7-l(b),  delete  “the 
Act”  and  insert  “IC  13-4.1.” 

(73)  In  310  lAC  12-7-l(c),  delete 
“Commissions”  and  insert  “The 
director.” 

(74)  In  310  lAC  12-8-€(a)(l),  delete 
“commission”  and  insert  “director.” 

(75)  In  310  lAC  12-8-6(b),  delete 
“commission”  and  insert  “director.” 

(76)  In  310  LAC  12-8-7(a),  delete 
“commission’s”  and  insert  “director.” 

B.  Under  IC  4-22-2-38,  the  following 
typographical,  clerical,  or  spelling  errors 
are  being  corrected: 

(1)  In  310  lAC  12-3-46(b)(3),  delete 
“aluival”  and  insert  “alluvial,”  and 
delete  “anaylses”  and  insert  “analyses.” 

(2)  In  310  lAC  12-3-73.1,  delete  “310 
lAC  12-5-78”  and  insert  “310  lAC  12- 
5-78.1.” 

(3)  In  310  LAC  12-3-fl0(b)(2),  delete 
“through  310  LAC  12-5-121”  and  insert 
“and  310  lAC  12-5-121.1.” 

(4)  In  310  lAC  12-3-80(b)(3),  delete 
“aluvial”  and  insert  “alluvial.” 

(5)  In  310  lAC  12-3-60(b)(4),  delete 
“(viii)”  and  insert  “(vii).” 


(6)  In  310  lAC  12-3-«0(b)(8),  insert ,” 
“after”  (42  U.S.C  Sec,  7401  et  seq.)” 

(7)  In  310  lAC  12-3-lC7(a),  delete 
“application”  and  insert  “applications.” 

(8)  In  310  lAC  12-3-107(b),  delete 
“30”  and  insert  “thirty  (30).” 

(9)  In  310  lAC  12-5-36(e)(3),  delete 
“response”  and  insert  “response.” 

(10)  In  310  lAC  12-5-36(1),  delete 
“boundry”  and  insert  “boundary.” 

(11)  In  310  lAC  12-5-36(h)(3)(ii), 
delete  “of  this  section  at  at”  and  insert 
“of  this  section  at.” 

(12)  In  310  lAC  12-5-40(a)  and  (a)(1), 
delete  “500”  and  insert  “five  hundred 
(500).” 

(13)  In  310  lAC  12-6-7(a)(l),  delete 
“operaton”  and  insert  “operation.” 

(14)  In  310  lAC  12-e-12(a),  delete 
“30”  and  insert  “thirty  (30),”  delete 
“12”  and  insert  “twelve  (12),”  delete 
“One  point”  and  insert  “One  (1)  point,” 
and  delete  “Five  points”  and  insert 
“Five  (5)  points.” 

(15)  In  310  LAC  12-6-1 2(b),  delete 
“30”  and  insert  “thirty  (30).” 

(16)  In  310  lAC  12-6-12  (b)(1)  and 
(b)(2),  delete  “15"  and  insert  “fifteen 
(15).” 

(17)  In  310  LAC  1 2-6-1 2(b)(2)(i), 
delete  “zero  to  seven  points”  and  insert 
“zero  (0)  to  seven  (7)  points.” 

(18)  In  310  lAC  1 2-6-1 2(b)(2)(ii), 
delete  “assign  eight  to  15  points”  and 
insert  “assign  ei^t  (8)  to  fifteen  (15) 
points.” 

(19)  In  310  lAC  12-6-12(b)(3),  delete 
“15”  and  insert -“fifteen  (15).” 

(20)  In  310  lAC  12-6-12(c)(l),  delete 
“25”  and  insert  “twenty-five  (25).” 

(21)  In  310  L\C  12-6-12(c)(l)(i), 
delete  “no”  and  insert  “zero  (0).” 

(22)  In  310  IACT2-6-12(c)(l)(ii), 
delete  “12”  and  insert  “twelve  (12).” 

(23)  In  310  lAC  12-6-12(c)(l)(iii). 
delete  “13  to  19”  and  insert  “thirteen 
(13)  to  nineteen  (19).” 

(24)  In  310  lAC  12-6-12(c)(l)(iv). 
delete  “20  to  25”  and  insert  "twenty 
(20)  to  twenty-five  (25).” 

(25)  In  310  lAC  12-6-1 2(c)(3),  delete 
“sabatage”  and  insert  “sabotage.” 

(26)  In  310  lAC  12-6-12(d)(l)(i), 
delete  “30%”  and  insert  "thirty  percent 
(30%).” 

(27)  In  310  lAC  12-6-12(d)(l)(ii), 
delete  “31  to  40  percent”  and  insert 
“thirty-one  percent  (31%)  to  forty 
percent  (40%).” 

(28)  In  310  L\C  12-6-12{d)(l)(iii), 
delete  “41  to  50  percent”  and  insert 
“forty-one  percent  (41%)  to  fifty  percent 
(50%).” 

(29)  In  310  lAC  12-6-12(d)(l)(iv). 
delete  “51  to  60  percent”  and  insert 
“fifty-one  percent  (51%)  to  sixty  percent 
(60%).” 

(30)  In  310  lAC  12-6-12(d)(l)(v), 
delete  “61  to  70  percent”  and  insert 


“sixty-one  percent  (61%)  to  seventy 
percent  (70%).” 

(31)  In  310  lAC  1 2-6-1 2(d)(l)(vi), 
delete  “71  to  80  percent”  and  insert 
“seventy-one  percent  (71%)  to  eighty 
percent  (80%),”  and  delete  “(6)”  and 
insert  “(-6).” 

(32)  In  310  lAC  12-6-12(d)(l)(vii), 
delete  “81  to  90  percent”  and  insert 
“eighty-one  percent  (81%)  to  ninety 
percent  (90%).” 

(33)  In  310  lAC  12-6-12(d)(l)(viii), 
delete  “91  to  100  percent”  and  insert 
“ninety-one  percent  (91%)  to  one 
hundred  percent  (100%),  and  delete  “0” 
and  insert  “zero  (0).” 

(34)  In  310  lAC  12-6-12(d)(2)(ii), 
delete  “  —  6”  and  insert  “negative  six 
(-6).” 

(35)  In  310  lAC  1 2-6-1 2(d)(2)(iii), 
delete  “0”  and  insert  “zero  (0).” 

(36)  In  310  lAC  12-6-15(a),  delete 
“15”  and  insert  “fifteen  (15).” 

(37)  In  310  lAC  12-6-15(b)  and  15(c), 
delete  “30”  and  insert  “thirty  (30).” 

(38)  In  310  LAC  12-7-2,  delete  “this 
rule”  and  insert  “310  lAC  12-7,”  delete 
“the  Act”  and  insert  "1C  13-4.1”  two 
times,  and  delete  “this  Act”  and  insert 
“IC  13-4.1.” 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulem^ing,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  MFORMAHON 
CONTACT  by  4  p.m.,  e.s.t.  on  October  3, 
1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
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advance  o£.the  hearing  will  allow  OSM 
ofhcials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

TV.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  12, 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

[FR  Doc.  94-22960  Filed  9-15-94;  8:45  am] 
BILLING  CODE  4310-OS-M 


30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior, 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  “Indiana  progreun”)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (#94-3)  consists 


of  revisions  to  the  Indiana  rules 
concerning  performance  standards  for 
restoring  soil  productivity  for  surface 
coal  mining  and  reclamations  under  IC 
13-4.1.  The  amendment  is  intended  to 
revise  the  Indiana  program  to  be 
consistent  with  SMCRA  and  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  October  17, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  11, 1994.  Requests  to  speak 
at  the  hearing  must  be  received  bv  4:00 
p.m.,  E.S.T.  on  October  3, 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 
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II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  January  4, 1993 
(Administrative  Record  Number  IND- 
1193),  Indiana  submitted  a  proposed 
amendment  (#93-1)  intended  to  address 
tlie  required  program  amendments 
concerning  revegetation  at  30  CFR 
914.16  (i),  (j),  (k),  (1),  and  (m).  See  57  FR 
41869  (September  14, 1982),  and  57  FR 
22653  (May  29, 1992)  for  background  on 
these  required  amendments.  The 
amendments  submitted  on  January  4, 
1993,  were  reviewed  and  approved  by 
the  Director  on  August  2, 1993  (58  FR 
41039). 

By  letter  dated  August  11, 1994 
(Administrative  Record  Number  IND- 
1392),  Indiana  submitted  formal 
program  amendment  #94-3.  The 
proposed  program  amendment  concerns 
the  performance  standards  for  restoring 
soil  productivity  fox  surface  coal  mining 
and  reclamation  operations  imder  IC 
13-4.1. 

In  its  submittal  of  this  amendment, 
Indiana  stated  all  of  the  rules,  except 
310  lAC  12—4-16,  were  submitted  in  a 
previous  package  (amendment  #93-1) 
and  their  amended  language  was 
approved  by  OSM  at  58  FR  41039 
(August  2, 1993).  In  addition,  310  lAC 
12-5-145,  which  was  part  of 
amendment  #93-1  has  been  excluded 
from  this  submittal.  Indiana  stated  that 
as  a  result  of  ongoing  Federal  litigation 
over  the  language  of  the  previously- 
submitted  subsection  (c)  of  310  lAC  12- 
5-145,  the  Indiana  Division  of 
Reclamation  feels  that  this  rule,  as 
printed  at  15  Indiana  Register  (IR)  2167, 
is  adequate  and  effective,  and  that  310 
lAC  12-5-145  will  not  be  resubmitted. 

Only  those  provisions  which  differ 
from  those  amendments  approved  by 
OSM  in  the  August  2, 1992,  Federal 
Register  notice  are  considered  by  OSM 
to  be  amendments  subject  to  public 
review  and  comment  under  this 
announcement.  The  proposed 
amendments  are  summarized  below. 

1.  310  lAC  12-4-16  Performance  Bond 
Release;  Requirements 

Subdivision  16(c)(3)(A)  is  amended 
by  deleting  the  work  "or”  and  replacing 
that  word  with  “and.”  As  amended, 
subdivision  16(c)(3)(A)  provides  that 
Phase  III  bond  may  be  released  only 
after:  (A)  the  operator  has  successfully 
completed  all  surface  coal  mining  and 
reclamation  activities  required  in  IC  13- 
4.1,  310  lAC  12,  ”and”  the  permit. 

2.  310  lAC  12-5-145  Prime  Farmland; 
Special  Performance  Standards 

Indiana  is  proposing  to  delete 
subsection  145(c)  which  was  approved 


by  OSM  on  August  2, 1994  (58  FR 
41039).  Deleted  subsection  145(c) 
contains  the  following  language;  "Soil 
reconstruction  shall  ^  carried  out  in 
accordance  with  the  specifications  of 
the  Soil  Conservation  Service  of  the 
United  States  Department  of  Agriculture 
establishing  prime  farmland  soil 
reconstruction  specifications  for 
Indiana.” 

In  its  submittal  of  this  amendment 
Indiana  stated  that  the  language  quoted 
above  was  omitted  because  of  ongoing 
litigation  concerning  the  language  of 
subsection  145(c).  The  litigation  to 
which  Indiana  referred  in  its  submittal 
of  #94-3  is  Indiana  Coal  Council,  Inc. 
vs.  Babbitt,  No.  IP93-132&-C  (S.D.  Ind. 
filed  October  1, 1993). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.S.T.  on  October 
3, 1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  b^n  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heautl  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 


speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirenrents  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5  ‘ 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  12, 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

(FR  Doc.  94-22961  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Chapter  1, 46  CFR  Chapter  I, 
and  49  CFR  Chapter  IV 

[CGD  94-067] 

Metrication 

agency:  Coast  Guard,  DOT. 

ACTION;  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss  strategies  for 
converting  Coast  Guard  regulations  in 
titles  33,  46,  and  49  of  the  Code  of 
Federal  Regulations  to  the  metric 
system.  The  Coast  Guard  is  converting 
to  the  metric  system  because  this  system 
of  measurement  has  been  designated  as 
the  preferred  system  of  measurement  for 
the  United  States  under  Executive  Order 
12770  and  the  Omnibus  Trade  and 
Competitive  Act  of  1988. 

DATES:  The  meeting  will  be  held  on 
November  2, 1994,  between  9  a.m.  and 


3  p.m.  Comments  concerning  this  public 
meeting  must  be  received  on  or  before 
November  15, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
U.S.  Coast  Guard  Headquarters,  room 
2415,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-231), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  concerning  this  public 
meeting  will  become  part  of  this  docket 
(CGD  91-231)  and  will  be  available  for 
inspection  or  copying  in  room  3406, 

U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randall  N.  Crenwelge,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff,  (G-MS-A),  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
on  a  24-hour  basis.  The  fax  number  is 
(202)  267-4624.  Anyone  wishing  to 
make  a  presentation  is  requested  to  call 
this  number  or  to  fax  a  request  with  the 
following  information:  docket  number 
(CGD  94-067);  name;  company  or 
organizational  affiliation  (if  any);  and 
the  estimated  amount  of  time  needed  for 
the  presentation. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Randall  N. 
Crenwelge,  Project  Manager,  and  Mary- 
Jo  Cooney,  Project  Counsel,  OPA  90 
Staff,  (G-MS-A). 

Background  and  Discussion 

Executive  Order  12770  (E.0. 12770), 
signed  on  July  25, 1991,  and  the 
Omnibus  Trade  and  Competitive  Act  of 
1988  (Pub.  L.  100-418)  both  designate 
the  metric  system  as  the  preferred 
system  of  measurement  for  U.S.  trade 
and  commerce.  E.0. 12770  requires 
Federal  departments  and  agencies  to  use 
the  metric  system  in  their  activities,  ^ 
including  procurements,  grants, 
regulations,  and  agency  programs  and 
functions  related  to  trade,  industry,  and 
commerce.  Metric  usage  must  be  in 
accordance  with  section  3  of  the  Metric 
Conversion  Act  (Pub.  L.  94-168,  89  Stat. 
1007),  as  amended  by  section  5164(b)  of 
the  Omnibus  Trade  and  Competitive  Act 
of  1988. 


Federal  departments  and  agencies 
may  claim  an  exemption  from  the 
requirement  to  convert,  if  use  of  the 
metric  system  would  be  impractical  or 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  U.S.  firms. 

Proposed  exceptions  to  metric  usage 
must  follow  an  effective  process  of 
review  by  heads  of  departments  and 
agencies. 

The  U.S.  Coast  Guard’s  Metric 
Transition  Plan,  as  required  by  E.O. 
12770,  is  specified  in  COMDTINST 
5711.2.  The  Chief  of  the  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  has 
established  the  strategy  and  procedures 
for  metrication  in  the  “Procedures  for 
Metrication  in  the  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,”  dated  February  26, 1993.  A 
future  rulemaking  will  implement  a 
portion  of  that  strategy. 

English  to  Metric  Conversion  Methods 

The  Coast  Guard  is  considering 
several  methods  for  converting  the 
English  system  measurements  in  its 
regulations  to  the  metric  system. 

The  “soft”  conversion  method  is  also 
known  as  “exact  mathematical 
conversion.”  It  is  used  to  obtain  an 
exact  change  in  measurement  units 
only.  The  metric  equivalent  to  an 
English  unit  is  determined  by 
multiplying  by  the  appropriate 
conversion  factor.  It  is  then  rounded  off 
to  the  degree  of  precision  reflected  by 
the  original  English  value.  For  example, 
a  soft  conversion  of  55  miles  per  hour 
(mph)  yields  89  kilometers  per  hour 
(km/hr). 

The  “hard”  metric  conversion  method 
is  known  as  “size  substitution.”  Using 
this  method,  an  English  unit  is  replaced 
with  an  accepted  metric  standard  size 
used  for  a  particular  purpose.  Where 
possible,  this  method  is  used  to  convert 
an  English  unit  to  a  metric  unit  that 
conforms  to  an  internationally 
recognized  standard.  For  example,  a 
hard  conversion  of  the  55  mph  yields  a 
speed  of  90  km/hr. 

The  “dual”  system  of  measurement 
and  weights  is  also  known  as  “adaptive 
conversion.”  It  changes  a  magnitude  in 
one  system  to  a  magnitude  in  another 
that  is  reasonably  equivalent.  This 
process  should  result  in  conversions  to 
magnitudes  that  are  meaningful  and 
practical  in  application.  Thus,  an 
adaptive  conversion  of  55  mph  equates 
to  89  km/hr.  With  the  dual  method,  an 
equivalent  English  unit  would  be  placed 
in  parenthesis  after  the  metric  unit. 

The  Coast  Guard  also  is  considering  a 
fourth  method  of  metric  conversion 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


47577 


called  the  "hybrid”  method  which 
combines  both  the  hard  and  dual 
conversion  methods.  Using  the  hybrid 
method,  all  English  units  would  be 
converted  to  metric  using  the  hard 
conversion  method.  Additionally,  an 
English  unit  of  approximate 
equivalency,  typically  the  English 
standard  measurement,  would  be  placed 
in  parenthesis  after  the  metric  unit. 

When  converting  the  regulations, 
existing  English  standards  v/ill  be 
replaced  with  metric  standards  where 
possible.  When  industry  consensus 
standards  are  used,  the  Coast  Guard  will 
attempt  to  incorporate  by  reference 
industry  standards  which  use  standard 
metric  sizes  that  are  equivalent  to  the 
original  English  standards.  The  Coast 
Guard  also  will  encourage  organizations 
that  establish  standards  to  convert 
English  standards  that  are  currently 
incorporated  into  Coast  Guard 
regulations  to  metric.  All  conversions 
will  be  made  so  that  the  final  values  are 
within  the  original  safe  limits  or 
constraints  of  the  engineering  equation. 
Conversions  will  be  made  so  that 
vessels  will  not  be  required  to  meet  a 
different  set  of  standards  or  new 
requirements. 

Some  statutes  under  which  the  Coast 
Guard  operates  contain  measurements 
in  English  units.  In  such  cases,  the  Coast 
Guard  would  apply  a  direct 
mathematical  conversion  so  that  use  of 
the  metric  measurement  would  not 
change  the  statutory  measurement.  For 
example,  79  feet  would  be  converted  to 
24.3  meters.  This  soft  conversion 
method  would  also  be  implemented 
where  adoption  of  the  hard  conversion 
method  might  cause  a  change  in 
magnitude  and  inadvertently  result  in 
application  of  a  different  regulatory 
standard.  The  Coast  Guard  does  not 
intend  conversion  to  the  metric  system 
to  result  in  the  application  of  different 
compliance  standards. 

Request  for  Comments 

The  Coast  Guard  is  interested  in 
obtaining  information  on  the  impacts  on 
commercial  ship  operators,  shipyards, 
and  marine  suppliers  of  converting  its 
regulations  to  metric  units  and 
dimensions.  The  Coast  Guard  is 
especially  interested  in  the  public’s 
evaluation  of  the  impacts  of  metric 
conversion  on  vessel  design  and 
personnel  safety,  and  the  economic 
feasibility  of  converting  to  the  metric 
system  for  all  segments  of  the  marine 
industry. 

The  Coast  Guard  requests  additional 
information  on  costs,  required  retooling 
or  replacement  of  equipment  or 
materials,  extra  work  requirements, 
current  metric  system  usage,  and  the 


impact  of  metrication  on  small  entities. 
The  Coast  Guard  also  requests 
comments  on' which  system  of  metric 
conversion  is  most  appropriate  for  the 
type  of  vessel  and  its  trade,  or  any  other 
appropriate  considerations.  The  Coast 
Guard  is  concerned  that  conversion  to 
the  metric  system  using  specific 
conversion  methods  may  result  in 
industry’s  converting  without  the 
necessary  training  for  its  personnel. 

To  adequately  address  the  issues  and 
obtain  additional  information,  the  Coast 
Guard  will  hold  a  public  meeting  at  the 
time  and  place  indicated  in  this  notice. 
Responses  to  the  following  questions 
would  be  particularly  useful  in 
developing  a  future  notice  of  proposed 
rulemaking  (NPRM). 

1.  In  what  areas,  if  any,  do  you 
currently  use  the  metric  system  in  your 
business? 

2.  What  method  of  metric  conversion 
would  be  most  appropriate  for  your 
business  {hard,  soft,  dual,  or  hybrid)? 

3.  Is  it  more  important  to  have  an 
exact  mathematical  conversion  (soft)  or 
a  convenient  unit  of  measurement 
(hard)? 

4.  What  potential  benefits  do  you  see 
in  using  the  metric  system? 

5.  Would  a  conversion  to  the  metric 
system  require  the  replacement  of  any 
equipment  or  material  currently  in  use? 
If  so,  what  equipment  or  material  would 
be  replaced,  would  it  be  replaced  by 
new  equipment,  and  at  what  costs? 

6.  What  is  the  estimated  cost  of 
dollars  and  hours  for  your  company  to 
convert  to  the  metric  system? 

7.  Would  conversion  to  the  metric 
system  affect  the  cost  of  your  day-to-day 
operations?  If  so,  how  much  and  why? 

8.  Would  a  conversion  to  the  metric 
system  present  an  extra  burden  of 
compliance  hours?  If  so,  what  areas 
would  be  burdensome,  and  how  many 
hours  of  extra  work  would  you  expect 
to  result  from  a  conversion  to  the  metric 
system? 

9.  What  section(s)  of  the  Code  of 
Federal  Regulations  do  you  use  most 
frequently? 

Dated:  September  12, 1994. 

J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  94-23012  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4910-14-M 


33CFR  Part  117 

[CGD07-93-086] 

R1N2115-AE47 

Drawbridge  Operation  Regulations; 

Gulf  Intracoastal  Waterway,  Sarasota, 

FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT), 
(the  bridge  owner),  the  Coast  Guard 
proposes  to  change  the  regulations 
governing  the  Siesta  Key  Drawbridge  on 
SR758,  Gulf  Intracoastal  Waterway  mile 
71.6,  across  Roberts  Bay  at  Sarasota, 
Sarasota  County,  Florida.  This  change  is 
intended  to  relieve  highway  congestion 
while  still  meeting  the  reasonable  needs 
of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  November  15, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Miami,  FL 
33131-3050,  or  be  may  be  delivered  to 
Room  406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  For 
information  concerning  comments  the 
telephone  number  is  305-536—4103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ian  L.  MacCartney,  Project  Manager, 
Bridge  Section,  at  (305)  536-5646. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD7-93-086]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  under  ADDRESSES.  The 
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request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 
The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Ian  L. 
MacCartney,  Project  Manager,  and  LT. 
J.M.  Losego,  Project  Counsel. 

Background  and  Purpose 
This  drawbridge  presently  opens  on 
signal  except  that  from  11  a.m.  to  6  p.m. 
on  weekends  and  holidays,  the  draw 
opens  only  on  the  hour,  quarter-hour, 
half-hour  and  three  quarter-hour.  The 
MPO  and  FOOT  requested  that  the 
bridge  open  only  on  the  hour  and  half- 
hour  during  certain  periods  of  each  day 
to  help  reduce  traffic  delays, 
particularly  during  morning  and 
afternoon  commuter  hours  and  on  busy 
weekends.  A  comparison  of  highway 
traffic  volumes  between  1985  and  1993 
indicated  there  has  been  an  overall 
increase  in  traffic  volume  with  current 
levels  exceeding  highway  capacity  (LOS 
F — parking  lot  conditions)  on  weekday 
afternoons  during  the  winter  season 
without  any  bridge  openings.  The 
number  of  bridge  openings  continue  to 
average  less  than  two  per  hour  with  a 
maximum  of  4  openings  per  hour  being 
experienced  periodically  during  the 
winter  season.  Based  on  analysis  of  the 
highway  traffic  and  bridge  opening  data 
provided  by  FOOT  on  June  28, 1993,  the 
Coast  Guard  determined  that  most  of  the 
weekday  delays  were  caused  by  back  to 
back  bridge  openings  which  did  not 
allow  accumulated  vehicle  traffic  to 
clear  before  the  next  opening. 

We  concluded  that  a  30  minute 
opening  schedule  was  not  warranted, 
but,  as  a  compromise,  tested  a  20 
minute  opening  schedule  which  would 
limit  openings  to  3  times  per  hour  daily, 
year  around.  This  test  was  conducted 
from  January  1, 1994.  to  February  23, 
1994.  The  results  demonstrated  that 
strong  cross  winds,  heavy  currents  and 
shallow  water  adjacent  to  the  channel 
near  the  bridge  create  holding 
conditions  for  northbound  vessels  that 
could  become  unsafe  for  navigation  if 
the  opening  schedule  is  extended  to  30 
minutes.  A  daily  20  minute  schedule 
would  help  reduce  traffic  delays 
without  significantly  increasing  the 
danger  to  vessels  caused  by  the 
potentially  imsafe  holding  conditions. 

Discussion  of  Proposed  Amendments 

The  proposed  change  would  limit  the 
maximum  number  of  openings  to  3  per 


hour  with  a  20  minute  opening 
schedule.  Since  the  highway  traffic  data 
shows  roadway  congestion  starts  to 
increase  in  mid  morning,  the  regulated 
period  will  be  from  11  a.m.  to  6  p.m. 
daily.  This  change  should  reduce  traffic 
delays  without  unreasonably  impacting 
navigation. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  (44  FR  11040; 
February  26, 1979)  is  unnecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.] 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 


and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  section  117.287,  paragraph  (b-1) 
is  revised  to  read  as  follows: 

§  1 17.287  Gulf  Intracoastal  Waterway. 
***** 

(b-1)  The  draw  of  the  Siesta  Key 
bridge,  mile  71.6  at  Sarasota,  shall  open 
on  signal,  except  that,  from  11  a.m.  to 
6  p.m.  daily,  the  draw  need  open  only 
on  the  hour,  20  minutes  past  the  hour, 
and  40  minutes  past  the  hour. 
***** 

Dated:  September  1, 1994. 

W.P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 

(FR  Doc.  94-23018  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  71-6-6392;  FRL-60723] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revisions;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District,  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
surface  coasting  of  metal  p>arts  and 
products. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
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emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA’s  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  Comments  must  be  received  on 
or  before  October  17, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulem^ing  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  L  Street, 
Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  suite  200,  Fresno, 
CA  93721. 

Kem  County  Air  Pollution  Control 
District,  2700  M  Street,  Suite  290, 
Bakersfield,  CA  93301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  3, 1778,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  act),  that  included  the 
following  eight  air  pollution  control 
districts  (APCDs):  Fresno  County  APCD, 
Kem  County  APCD,^  Kings  County 
APCD,  Madera  County  APCD,  Merced 
County  APCD,  San  Joaquin  County 


’  At  that  time,  Kern  County  included  portions  of 
two  air  basins;  the  San  Joaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment,  and  the  Southeast 
Desert  air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
(1991). 


APCD,  Stanislaus  County  APCD,  and 
Tulare  County  APCD.  43  FR  8964,  40 
CFR  81.305.  Because  some  of  these  areas 
were  unable  to  meet  the  statutory 
attainment  date  of  December  31, 1982, 
California  requested  under  section 
172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31, 1987.2  On  May  26,  1988, 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
districts’  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA’s  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amend  section  182(a)(2)(A)  of  the  CAA, 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which 
includes  all  of  the  above  eight  counties 
except  for  the  Southeast  Desert  Air 
Basin  portion  of  Kem  County.  Thus, 
Country  Air  Pollution  Control  District 
(KCAPCD)  still  exists,  but  only  has 
authority  over  the  Southeast  Desert  Air 
Basin  portion  of  Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance.2  EPA’s  SlP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  APCDs  found  in  the  San  Joaquin 
Valley  Basin  (now  collectively  known  as 
the  SJVUAPCD)  are  classified  as 


^This  extension  was  not  requested  for  the 
following  counties:  Kern,  Kings,  Madera,  Merced 
and  Tulare.  Thus,  the  attainment  date  for  these 
counties  remained  December  31, 1982. 

*  Among  other  things,  the  pre-amended  guidance 
consists  of  those  portions  of  the  proposed  Post-1987 
ozone  and  carbon  monoxide  policy  that  concern 
RACT,  52  FR  45044  (November  24, 1987);  •'Issues 
Relating  to  VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations,  Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register  Notice”  (Blue 
Book)  (notice  of  availability  was  published  in  the 
Federal  Register  on  May  25, 1988);  and  the  existing 
control  technique  guidelines  (CTGs). 


serious;'*  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

KCAPCD  was  subject  to  EPA’s  SIP-Call, 
but  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.5 

The  State  of  California  submitted 
many  revised  RACT  mles  for 
incorporation  into  its  SIP  on  May  30, 
1991,  including  the  mles  being  acted  on 
in  this  document.  This  document 
addresses  EPA’s  proposed  action  for 
SJVUAPCD  Rule  4603,  Surface  Coating 
of  Metal  parts  and  Products  and 
KCAPCD  Rule  410.4,  Surface  Coating  of 
Metal  Parts  and  Products.  SJVUAPCD 
adopted  Rule  4603  on  May  20, 1993  and 
KCAPCD  adopted  Rule  410.4  on  July  12, 
1993.  These  submitted  mles  were  found 
to  be  complete  on  December  23, 1993 
pursuant  to  EPA’s  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
appendix  V  ®  and  are  being  proposed  for 
approval  into  the  SIP. 

Both  rules  control  the  emission  of 
VOCs  from  the  surface  coating  of  metal 
parts  and  products.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  The  mles  were  adopted  as 
part  of  each  district’s  efforts  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA’s  SIP-Call  and  the 
section  182(a)(20(A)  CAA  requirement. 
The  following  is  EPA’s  evaluation  and 
proposed  action  for  these  two  mles. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action. 


'*  The  San  Joaquin  Valley  Air  basin  retained  its 
designation  and  was  classified  by  operation  of  law 
pursuant  to  section  107(d)  and  section  lai(a)  upon 
the  date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6,  1991). 

s  KCAPCD  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991  deadline  becau.se 
the  Southeast  Desert  Air  Basin  portion  of  Kern 
County  was  not  a  pre-enactment  nonattainment 
area,  and  thus,  was  not  automatically  designated 
nonattainment  on  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  (See  sections 
107(d)  and  182(a)(2)(A)  of  the  Clean  Air  Act 
Amendments  of  1990.)  However,  the  KCAPCD  is 
still  subject  to  the  requirements  of  EPA’s  SIP-Call 
because  the  SIP-Call  included  all  of  Kern  County, 
the  substantive  requirements  of  the  SIP-Call  are  the 
same  as  those  of  the  statutory  RACT  fix-up 
requirement. 

®EPA  adopted  completeness  criteria  on  February 
16, 1990  (55  FR  5830)  and,  pursuant  to  section 
110(K)(1)(A)  of  the  CAA  revised  the  criteria  on 
August  26.  1991  (See  56  FR  42216L 
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appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  Stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rules  4603  and  410.4  is  entitled. 

Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources — 
Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products.,  EPA  document  *  EPA-450/2- 
78-015.  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  3.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VCXH  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SJVUAPCD’s  submitted  Rule  4603 
will  replace  the  existing  surface  coating 
of  metal  parts  and  products  rules  of  the 
eight  APCDs  of  the  SJVUAPCD  and 
KCAPCD’s  submitted  Rule  410.4  will 
replace  the  existing  rule  for  the 
southeast  desert  portion  of  Kern  County. 
Both  rules  were  adopted  to  control 
emissions  firam  surface  coating  of  metal 
parts  and  products  through  regulation  of 
VOC  content  in  coatings,  storage  and 
cleanup  requirements,  and  other 
administrative  procedures. 

SJVUAPCD  Rule  4603  includes  the 
following  revisions  from  the  current  SIP 
rules: 

•  Reduction  of  VOC  limits  for 
specialty  coatings  to  420  grams  per  liter 
for  consistency  with  the  CTG; 

•Revision  downward  to  15  pounds 
per  day  or  less  (existing  rules  allow  up 
to  50  pounds  per  day)  of  VOC  emissions 
that  a  facility  may  emit  and  be  exempt 
from  this  rule; 

•  Addition  of  VOC  standards  for 
specialty  coatings; 

•  Revision  of  the  calculation  of  grams 
of  VOC  per  liter  of  coating  applied  and 
grams  of  VOC  per  liter  of  material  to 
include  subtraction  of  exempt 
compounds  and  water; 

•  Addition  of  and  requirements; 

•  Specification  of  test  methods  to  be 
used  for  compliance  determination; 


•  Addition  of  surface  preparation  and 
cleanup  provisions; 

•  Deletion  of  provision  allowing 
alternative  emission  control 
requirements  as  approved  by  the 
executive  officer; 

•  Deletion  of  transfer  efficiency 
requirement. 

KCAPCD  Rule  410.4  includes  the 
following  revisions  from  the  current  SIP 
rule: 

•  Revision  of  several  definitions  for 
consistency  with  EPA  requirements; 

•  Reduction  of  VOC  limits  for 
specialty  coatings  to  420  grams  of  VOC 
per  liter  of  coating; 

•  Labelling  requirements  have  been 
amended  to  incorporate  language 
suggested  by  EPA; 

•  The  language  in  the  and  section  has 
been  revised  to  clarify  and  requirements 
and  to  include  and  for  add-on  control 
equipment; 

•  The  compliance  schedule  was 
updated. 

EPA  has  evaluated  the  two  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA, 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD  Rule  4603  and  KCAPCD 
Rule  410.4  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  further 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  part  D  of  the  CAA  do  not  create 
any  new  requirements,  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP-approval  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 


the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Unions  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  OMB  has  exempted  this  action 
from  review  under  Executive  order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  6, 1994. 

John  C.  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  94-23024  Filed  9-15-94;  8-45  am) 
BILLING  CODE  656&-50-M 


40  CFR  Part  52 

[CA  79-1 -6637b;  FRL-6069-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  nde. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
Architectural  Coatings,  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  Storage  of 
Petroleum  Products,  Organic  Liquid 
Loading,  and  Can  Coating. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
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will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
17, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Environmental  Protection  Agency. 

Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 
Sacramento  Metropolitan  Air  Quality 
Management  District,  8475  Jackson 
Road,  Suite  230,  Sacramento,  CA 
95826. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1185). 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Sacramento 
Metropolitan  Air  Quality  Management 
District  (SMAQMD),  Rule  442, 
Architectural  Coatings;  Rule  443,  Leaks 
from  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing;  Rule  446, 
Storage  of  Petroleum  Products;  Rule 
447,  Organic  Liquid  Loading,  and  Rule 
452,  Can  Coating  submitted  to  EPA  by 
the  California  Air  Resources  Board 
(CARB)  on  March  29, 1994. 

For  fiirther  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  27, 1994. 

Felicia  Marcus. 

Regional  Administrator. 

IFR  Doc.  94-23083  Filed  9-14-94;  10:27  am) 
BILLING  CCVE  6S60-60-P 


AOCFRPartes 

[FRL-5073-1] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  an  Application  for 
Certification  of  Equipment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  agency  receipt  of  an 
application  for  equipment  certification, 
and  initiation  of  the  45  day  review  and 
comment  period. 

SUMMARY:  The  Agency  has  received  an 
application  for  certification  of  urban  bus 
retrofit/rebuild  equipment,  and  it  is 
available  for  public  review  and 
comment.  Engelhard  Corporation  has 
applied  for  certification  of  equipment 
applicable  to  both  2-stroke  and  4-stroke 
engines  used  in  urban  buses  for  all 
model  years  up  to  and  including  1993. 
The  application  states  that  the  candidate 
equipment  provides  a  25  percent  or 
greater  reduction  in  emissions  of 
particulate  matter  (PM)  for  petroleum 
fueled  diesel  engines  relative  to  an 
original  engine  configuration  with  no 
after  treatment  devices  installed.  A  25 
percent  reduction  is  also  claimed  for 
engines  that  have  been  retrofit/rebuilt 
with  certified  new  rebuild  kits  that  do 
not  include  after  treatment  devices.  The 
application  states  that  this  equipment 
will  be  offered  to  all  parties  for  $2,000 
or  less  (in  1992  dollars).  The  application 
would  apply  to  all  urban  bus  operators 
nationwide  that  are  subject  to  the  urban 
bus  rebuild/retrofit  program. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to  the 
potential  certification  of  the  equipment 
included  in  this  application.  Comments 
should  be  provided  in  writing  to  the 
address  listed  under  ADDRESSES. 

The  Engelhard  application,  as  well  as 
other  materials  specifically  relevant  to 
it,  are  contained  in  Public  Docket  A-93- 
42,  entitled  “Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment”.  This 
docket  is  located  in  room  M-1500, 
Waterside  Mall  (Ground  Floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 

Docket  items  may  be  inspected  from 
8:00  a.m.  until  4:00  p.m.,  I^nday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

DATES:  Comments  must  be  received  by 
October  31. 1994. 

ADDRESSES:  Send  written  comments  to: 
Anthony  Erb,  Technical  Support 
Branch,  Manufacturers  Operations 


Division  (6405J),  U.S.  Environmental 
Protection  Agency,  401  M  St.  SW, 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Erb,  Telephone:  (202)  233- 
9259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambient  levels  of  particulate  matter 
(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  1, 1995. 

Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator’s  fleet  which  is  rebuilt  or 
replaced;  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  spiecific  annual 
target  level  for  average  PM  emissions 
from  urban  buses  in  an  operator’s  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  EPA. 
Emissions  requirements  under  either  of 
the  two  options  depend  on  the 
availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Option  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Option  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program. 

Under  Option  1,  additional 
information  regarding  cost  must  be 
submitted  in  the  application  for 
certification,  in  order  for  certification  of 
that  equipment  to  initiate  (or  trigger) 
program  requirements  for  a  particular 
engine  model.  In  order  for  the 
equipment  to  serve  as  a  trigger,  the 
certifier  must  guarantee  that  the 
equipment  will  be  offered  to  affected 
operators  for  $7,940  or  less  at  the  0.10 
g/bhp-hr  PM  level,  or  for  $2,000  or  less 
for  the  25  percent  or  greater  reduction 
in  PM.  Both  of  the  above  amounts  are 
based  on  1992  dollars  and  include  life 
cycle  costs. 
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II.  Application  for  Certification 

Engelhard  Corporation  has  applied  for 
certification  of  equipment  applicable  to 
petroleum  fueled  diesel  engines  used  in 
urban  buses  for  the  1993  and  earlier 
model  years.  The  application  states  that 
the  candidate  equipment  provides  a 
25%  or  greater  reduction  in  emissions  of 
particulate  matter  (PM).  Life  cycle  costs 
for  operators  are  stated  to  be  less  than 
$2000  (in  1992  dollars)  for  all  affected 
operators.  The  use  of  the  equipment  by 
transit  operators  to  meet  program 
requirements  is  discussed  further  below. 

The  equipment  being  certified  is  a 
catalytic  converter  that  also  functions  as 
the  muffler  and  takes  the  place  of  the 
original  muffler  installed  in  the  engine 
exhaust  system. 

The  application  indicates  that  the 
equipment  is  applicable  to  all  1993  and 
earlier  model  year  2-stroke  and  4-stroke 
petroleum  fueled  diesel  engines  that  are 
used  in  urban  buses  and  are  not 
equipped  with  after  treatment  devices. 

Engelhard  Corporation  presents  data 
from  testing  the  equipment  on  a  2-stroke 
1985  model  year  Detroit  Diesel  6V92TA 
engine  documenting  PM  emissions 
reduction  under  two  different  scenarios. 
In  the  first  case,  the  baseline  test  was 
performed  on  the  engine  prior  to 
rebuild.  Then  the  catalytic  converter 
was  added  to  the  exhaust  system  and 
another  test  was  performed.  When  the 
results  of  the  two  tests  were  evaluated, 
the  test  on  the  engine  which  was 
equipped  with  the  catalytic  converter 
indicated  a  41%  decrease  in  PM 
emissions  compared  to  the  baseline  test. 
This  test  also  showed  that  hydrocarbon 
(HC),  carbon  monoxide  (CO),  and  oxides 
of  nitrogen  (NOx)  emissions  were 
within  the  applicable  emission 
standards. 

In  the  second  test  sequence,  the 
baseline  test  was  performed  on  the 
engine  after  rebuild.  Then,  as  in  the  first 
test  sequence,  the  catalytic  converter 
was  added  and  a  comparison  test  was 
performed.  When  the  results  of  these 
tests  were  evaluated,  the  test  on  the 
engine  with  the  catalytic  converter 
installed  indicated  a  29%  reduction  in 
PM  emissions  when  compared  with  the 
test  results  for  the  baseline  engine.  The 
HC,  CO,  and  NOx  emissions  for  this  test 
were  also  within  the  applicable 
emission  standards. 

Engelhard  would  like  to  certify  this 
equipment  for  use  on  all  2-stroke  and  4- 
stroke  heavy  duty  urban  bus  engines. 
The  test  data  presented  in  the 
certification  application  are  from  tests 
on  the  DDC  model  6V92TA  heavy  duty 
engine  only.  Additionally,  some  data 
fi-om  tests  run  on  a  4-stroke  medium 
duty  engine  are  also  included.  If  the 


application  is  approved  as  written  it 
would  apply  to  all  2-stroke  and  4-stroke 
urban  bus  engines  manufactured  by  all 
manufacturers  during  the  affected 
model  years. 

Engelhard  Corporation  provided 
smoke  emission  measurements  for  this 
engine  in  the  rebuilt  condition  with  the 
catalytic  converter  installed.  These 
measurements  indicated  that  the  engine 
complied  with  the  applicable  smoke 
standards  when  rebuilt  with  the 
Engelhard  catalytic  converter  installed. 

The  information  submitted  by 
Engelhard  Corporation  shows  that  this 
equipment  achieves  a  25%  or  greater 
reduction  in  PM  emissions  within  the 
$2,000  life  cycle  cost  ceiling.  If  EPA 
approves  the  request  for  certification  of 
this  equipment,  urban  bus  operators 
will  be  required  to  use  this  equipment 
or  other  equipment  certified  to  provide 
25%  or  greater  equivalent  reductions  to 
comply  with  Option  1  of  this  regulation 
beginning  six  months  after  certification 
approval.  This  requirement  will 
continue  unless  other  equipment  which 
reduces  PM  emissions  to  0.10  gA)hp-hr 
is  certified  at  or  below  the  $7,940  life 
cycle  cost  ceiling. 

Engelhard’s  application  does  not 
indicate  that  urban  bus  operators  in  any 
part  of  the  country  would  be  unable  to 
retrofit  their  urban  buses  for  less  than 
the  cost  ceiling.  Therefore,  this 
application  would  apply  to  all  urban 
bus  operators  nationwide  that  are 
subject  to  the  urban  bus  rebuild/retrofit 
program. 

If  EPA  approves  Engelhard’s 
certification  request,  urban  bus 
operators  who  choose  to  comply  under 
Option  2  of  this  regulation  may  also  use 
the  Engelhard  equipment.  If  certification 
is  approved  by  EPA,  the  emission  levels 
of  the  Engelhard  rebuild  kit  will  be  used 
to  modify  the  Option  2  post  rebuild 
levels  in  July  1996  for  engine  rebuilds 
scheduled  for  1997  and  thereafter, 
unless  other  rebuild  kits  with  life  cycle 
costs  below  the  life  cycle  cost  ceiling 
and  lower  PM  emission  levels  are 
certified  before  July  1996. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  described 
in  this  application  should  be  certified. 
Interested  parties  are  encouraged  to 
review  this  application,  and  provide 
comments  related  to  whether  or  not  the 
equipment  described  in  it  should  be 
certified  pursuant  to  the  urban  bus 
retrofit/rebuild  program.  Comments 
should  be  provided  in  writing  to  the 
address  listed  under  ADDRESSES. 

The  Agency  will  review  this 
application,  along  with  comments 
received  fi-om  the  interested  parties,  and 


attempt  to  resolve  or  clarify  issues  as 
necessary.  During  the  review  process, 
EPA  may  add  additional  documents  to 
the  docket  as  a  result  of  the  review 
process.  These  documents  will  also  be 
available  for  public  review  and 
comment  within  the  45  day  period. 

Dated:  September  8, 1994. 

Mary  Nichols, 

Assistant  Administrator  for  Office  of  Air  and 
Radiation. 

[FR  Doc.  94-22976  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6560-S0-P 


40  CFR  Part  156 

tOPP-<36189A;  FRL-4907-8] 

Flammability  Labeling  Requirements 
for  Total  Release  Fogger  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  A  proposed  rule  relating  to 
the  flammability  labeling  requirements 
for  total  release  fogger  pesticides  was 
published  by  the  Agency  in  the  Federal 
Register  on  April  15, 1994  (59  FR 
18058).  The  comment  period  for  the 
Proposed  Rule  expired  on  Jvme  14, 1994. 
Based  on  a  request  from  S.C.  Johnson 
Son,  EPA  is  reopening  the  period  for 
comment  on  this  proposed  rule  for  90 
days  in  order  to  receive  as  much  input 
as  possible. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
36189A],  must  be  received  on  or  before 
December  15, 1994. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington, 

DC  20460.  In  person,  bring  comments 
to:  Room  1132,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  Virginia 
address  given  above,  from  8:00  a.m.  to 
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4;30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Downing,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington,  DC  20460.  Office  location 
and  telephone  number;  CSl,  6th  floor, 
2800  Crystal  Drive,  Arlington,  VA 
22202,  (703-308-8319). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
proposed  to  require  additional 
precautionary  labeling  relating  to  the 
flammability  of  total  release  fogger 
pesticides  (59  FR  18058,  April  15, 

1994).  EPA  expects  that  the  additional 
flammabihty  label  warnings  will  reduce 
the  potential  for  fires  and  explosions  by 
alerting  consumers  to  the  dangers  of 
total  release  fogger  and  providing 
specific  directions  for  proper  use  of 
these  products  with  minimal  cost  to 
industry  or  consumers.  The  comment 
period  on  this  proposed  rule  expired  on 
June  14, 1994.  Based  on  a  request  from 
S.C.  Johnson  Son,  EPA  is  reopening  the 
period  for  comment  on  this  proposed 
rule  for  90  days  in  order  to  receive  as 
much  input  as  possible. 

S.C.  Joimson  is  conducting  a  market/ 
consumer  study  to  test  the  effectiveness 
of  the  proposed  language  in 
commmunicating  to  users  the  hazards 
associated  with  these  kinds  of  products. 
This  research  will  be  conducted  within 
the  90-day  comment  period  and  the 
results  will  be  provided  to  the  Agency 
for  consideration. 

List  of  Subjects  in  40  CFR  Part  156 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides,  Labeling. 

Dated:  September  6, 1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  94-22979  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6560-60-f 


40  CFR  Parts  260,  261,  and  273 

[FRL-6072-6J 

RIN  2050-^093 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Mercury-Containing 
Lamps 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  In  response  to  several 
requests,  the  Environmental  Protection 
Agency  (EPA)  is  granting  a  60- day 


extension  to  the  comment  period  for  the 
proposed  rule  entitled  Hazardous  Waste 
Management  System:  Modification  of 
the  Hazardous  Waste  Program:  Mercury- 
Containing  Lamps,  which  was 
published  on  July  27, 1994  (59  FR 
38288). 

DATES:  Comments  on  the  July  27, 1994 
notice  of  proposed  rulemaking  (59  FR 
38288)  must  be  submitted  on  or  before 
November  25, 1994. 

ADDRESSES:  Persons  who  wish  to 
comment  on  the  July  27, 1994,  notice 
must  provide  an  original  and  two  copies 
of  their  comments,  include  the  docket 
number  (F-94-FLEP-FFFFF),  and  send 
them  to:  EPA  RCRA  Docket  (5305),  U.S. 
EPA,  401  M  Street  SW.,  Washington,  DC 
20460.  The  RCRA  Docket  is  located  at 
Room  M2616,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  is 
open  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  by  calhng  (202)  260-9327. 
The  pubUc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
cost.  Additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
proposed  rule  or  this  extension,  contact 
the  RCRA  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington,  D.C. 
metropolitan  area,  call  (703)  412-9810. 
For  information  regarding  specific 
aspects  of  this  notice,  contact  Kristina 
Meson,  Office  of  Solid  Waste  (5304), 
U.S.  EPA.  401  M  Street  SW., 
Washington.  DC  20460,  telephone  (202) 
260-5736. 

SUPPLEMENTARY  INFORMATION:  Several 
parties  have  requested  that  EPA  extend 
the  comment  period  for  the  July  27, 

1994  mercury-containing  lamps 
proposal  (59  FR  38288).  Because  EPA 
believes  that  the  mercury-containing 
lamps  issue  is  very  complex  and  that 
the  quality  of  a  final  nde  may  be  greatly 
improved  if  all  interested  parties  are 
able  to  fully  explore  the  many  issues 
raised  in  the  proposal  prior  to 
submitting  comments,  the  Agency  has 
determined  that  an  extension  of  60  days 
is  appropriate. 

Dated:  September  12, 1994. 

Elliott  P.  Laws, 

Assistant  Administrator. 

[FR  Doc.  94-22975Filed  9-15-94;  8:45  am] 
BILLING  CODE  BS60-60-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

agency:  Department  of  Defense. 

ACTION:  Notice  of  public  hearing  and 
advance  notice  of  rulemaking. 

SUMMARY:  The  Director  of  Defense 
Procurement,  Department  of  Defense 
(DoD),  is  sponsoring  an  initiative  to' 
rewrite  the  Federal  Acquisition 
Regulation  (FAR)  Part  45  on 
Government  Property.  The  objectives  of 
the  initiative  are  to  streamline  and 
improve  the  current  poUcies  and 
procedures;  eliminate  unnecessary 
burdens  imposed  on  contractors  and 
contracting  officers;  and  to  rewrite  the 
guidance  to  make  it  easier  to  read  and 
understand.  The  Director  of  Defense 
Procurement  intends  to  provide  for  an 
exchange  of  ideas  and  information  with 
Government  and  industry  personnel  by 
publishing  this  notice,  soliciting  public 
comments,  and  holding  a  public 
meeting.  All  interested  parties  are 
invited  to  provide  written  suggestions/ 
comments  for  this  rewrite.  In  addition, 
all  interested  parties  will  be  given  an 
opportunity  to  express  their  views  at  the 
public  hearing  prior  to  the  proposed 
FAR  revisions  being  drafted. 

DATES:  A  public  meeting  will  be  held  at 
9:00  a.m.  on  November  3, 1994.  Persons 
or  organizations  wishing  to  present 
suggestions  or  viewpoints  are  invited  to 
do  so.  Written  comments  and  statements 
for  presentation  should  be  submitted  to 
the  address  below  on  or  before  October 
17, 1994. 

ADDRESSES:  Written  comments  and 
statements  for  presentation  should  be 
submitted  to  Nancy  Ladd,  DAR  Council 
Director,  Attn;  IMD  3D139, 
PDUSUD(A&T)DP/DAR,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

The  public  hearing  will  be  held  in 
Room  208,  Crystal  Gateway  4, 

Arlington,  Virginia.  Individuals  wishing 
to  attend  the  meeting,  including 
individuals  wishing  to  make 
presentations,  should  contact  Nancy 
Ladd  prior  to  October  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L.  Ladd,  DAR  Council  Director, 
(703)  604-5929. 

SUPPLEMENTARY  INFORMATION:  This 
initiative  to  rewrite  FAR  Part  45  is 
sponsored  by  the  Director  of  Defense 
Procurement,  Department  of  Defense, 
The  existing  FAR  guidance  on 
government  property  has  undergone 
numerous  revisions  over  the  years  to 
respond  to  concerns  voiced  by  Congress, 
the  GAO.  the  Dc^IG.  OMB,  military 
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audit  agencies,  and  industry.  The  focus 
has  been  on  storage  of  property; 
property  accountability  and  reporting; 
storage  of  excess  property;  allowability 
of  profits;  contractor  access  to  the  DoD 
Supply  System;  property  rollover  from 
contract  to  contract;  and  so  on.  It  is  now 
appropriate  to  review  these  policies  and 
procedures  in  the  aggregate  and  to 
determine  what  improvements  can  be 
made  in  managing  government  property. 
Nancy  L.  Ladd, 

Director,  Defense  Acquisition  Regulations 
Council. 

|FR  Doc.  94-22958  Filed  9-15-94;  8:45  am) 
BILLING  CODE  MKXMM-M 


DEPARTMENT  OF  STATE 

Office  of  the  Procurement  Executive 

48  CFR  Parts  601,  602,  603,  604,  605, 
606,  608,  609,  610,  613,  614,  615,  616, 
617,  619,  622,  623,  625,  627,  628,  631, 
632,  633,  634,  636,  637,  639,  642,  643, 
647,  649,  651,  652,  653,  and  67a 

RIN  1400-AA31 

Department  of  State  Acquisition 
Regulation  (DOSAR) 

AGENCY:  Office  of  the  Procurement 
Executive,  Department  of  State. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Department  of  State  Acquisition 
Regulation  (DOSAR)  to  reflect  numerous 
miscellaneous  changes,  additions  and 
deletions  dealing  with  Department  of 
State  (DOS)  internal  or  administrative 
matters.  This  rule  also  sets  forth  policies 
and  procedures  for  procurement 
integrity  requirements,  the  DOS 
standardization  program, 
implementation  of  the  metric  system  for 
DOS  procurements,  the 
Governmentwide  commercial  purchase 
card,  implementation  of  an  affirmative 
procurement  program  for  recovered 
materials.  Defense  Base  Act  insurance 
requirements,  and  alternative  dispute 
resolution.  Finally,  it  raises  the 
threshold  for  major  systems  acquisitions 
from  $10,000,000  to  $30,000,000. 

DATES:  Public  comments  must  be 
received  by  November  15, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Gladys  Gines,  Senior  Procurement 
Analyst,  Department  of  State,  Office  of 
the  Procurement  Executive,  2201  C 
Street  NVV.,  Suite  603,  State  Annex 
Number  6,  Washington,  DC  20522-0602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Gines,  telephone  (703)  516- 
1691.  This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION: 

I.  Major  Revisions  to  the  DOSAR 

A.  Ratification  of  Unauthorized 
Commitments 

DOSAR  601.602-3  and  601.602-3-70 
are  amended  to  delegate  to  the  head  of 
the  contracting  activity  the  authority  to 
ratify  unauthorized  commitments  not 
exceeding  $1,000.  All  unauthorized 
commitments  exceeding  $1,000  will 
continue  to  be  ratified  by  the 
Procurement  Executive.  A  procedural 
change  is  made  to  state  that  the  ratifying 
official  will  notify  the  contractor 
involved  in  the  ratification  as  to 
whether  the  ratification  was  approved. 

B.  Contracting  Officer  Appointments 

DOSAR  601.603-3  is  amended  to 
reflect  the  Department’s  change  from  a 
position-based  warrant  system  to  a 
name-based  warrant  system. 

C.  Delegations  of  Authority 

DOSAR  601.603-70  is  amended  lo 
reflect  the  Department’s  current 
organizational  structure  with  respect  to 
procurement  authority.  The  amendment 
separates  those  DOS  offices  which  have 
full  procurement  authority  from  those 
with  limited  procurement  authority. 

D.  Procurement  Integrity 

Subpart  603.1  is  added  to  alert 
potential  contractors  as  to  who  may 
-have  access  to  source  selection  or 
proprietary  information,  as  well  as 
information  on  procurement  integrity 
certification  requirements  and  the 
processing  of  violations  or  possible 
violations. 

E.  Contracts  With  Government 
Employees 

Subpart  603.6  is  added  to  state  the 
Department’s  policy  regarding  the 
award  of  contracts  to  Federal 
employees.  A  certification  and  contract 
clause  are  also  added  at  652.203-70  and 
652.203-71. 

F.  Internal  Review  Procedures 

DOSAR  604.7002  is  revised  to  reflect 
changes  in  the  review  thresholds  by  the 
Office  of  the  Procurement  Executive  of 
solicitation  and  contract  actions  for 
domestic  and  overseas  contracting 
activities. 

G.  Justification  for  Other  Than  Full  and 
Open  Competition 

DOSAR  606.302-6  is  added  to 
provide  guidance  on  the  use  of  the 
exception  provided  in  FAR  6.302-6 
regarding  acquisitions  involving 
national  security  information. 


H.  Department  of  State  Standardization 
Program 

DOSAR  606.370  is  added  to  provide 
policy  and  guidance  on  the 
Department’s  standardization  program. 
This  section  sets  forth  procedures  for 
processing  justifications  for  other  than 
full  aiid  open  competition  when  only 
specified  makes  and  models  of 
equipment  will  meet  the  Department’s 
needs. 

/.  List  of  Parties  Excluded  From 
Procurement  Programs 

DOSAR  609.405  is  amended  to 
provide  guidance  to  contracting  officers 
based  on  a  FAR  class  deviation  issued 
by  the  Procurement  Executive  on  June 
15, 1994.  Since  the  hard  copy  of  the  list 
is  being  terminated  by  GSA,  the 
deviation  provides  for  other 
mechanisms  for  contracting  officers  to 
use  to  check  a  contractor’s  debarred 
status,  and  provides  for  an  exemption 
for  overseas  posts  for  certain 
acquisitions. 

/.  Metric  System  Implementation 

DOSAR  Part  610  is  added  to  provide 
implementing  guidelines  in  accordance 
with  section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (P.L. 
100-418). 

K.  Governmentwide  Commercial 
Purchase  Card  Program 

DOSAR  613.6-70  is  added  to  provide 
the  Department’s  policy  regarding  use  of 
commercial  purchase  cards  when 
making  simplified  acquisitions. 

L.  Solicitation  and  Receipt  of  Proposals 

Subpart  615.4  is  added  to  provide 
guidance  on  the  release  of  solicitation 
mailing  lists  as  opposed  to  the  list  of 
firms  who  submit  proposals  under  an 
RFP;  to  state  that  approval  for 
presolicitation  conferences  one  level 
above  the  contracting  officer  is  not 
required  per  a  class  deviation  approved 
by  the  Procurement  Executive;  to  state 
that  the  uniform  contract  format  shall  be 
used  for  all  overseas  acquisitions  except 
those  listed  in  FAR  15.406-l(a)(l)-(8); 
and  to  provide  for  procedures  to  be  used 
when  releasing  proposals  outside  the 
Government  for  evaluation  purposes. 

M.  Unsolicited  Proposals 

Subpart  615.5  is  added  to  state  that 
the  contact  points  for  unsolicited 
proposals  are  the  heads  of  the 
contracting  activities. 

N.  Economy  Act  Interagency  Acquisition 
Agreements 

DOSAR  617.504-70  is  added  to  state 
who  has  the  authority  to  execute 
Economy  Act  lAAs  and  to  provide  for 
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Department  of  State  Form  DS-1921, 
Award/Modification  of  Interagency 
Acquisition  Agreement. 

O.  Small  Business  Subcontracting  Goals 

DOSAR  619.705-1  is  added  to  require 
that  contracting  officers  incorporate  the 
Department’s  current  fiscal  year  goals  as 
negotiated  with  the  SBA  in  all  pertinent 
Department  solicitations.  A  new 
provision  at  652.219-70  is  added  to 
accomplish  this  purpose. 

P.  Hazardous  Material  Identification 

Subpart  623.3  is  added  to  require  that 
all  work,  including  the  handling  of 
hazardous  materials,  shall  comply  with 
the  applicable  requirements  of  the 
Department  of  State  Safety/Health  and 
Environmental  Management  Resource 
Guide. 

Q.  Resource  Conserv'ation  and  Recovery 

Subpart  623.4  is  added  to  provide 
policy  and  guidance  implementing 
Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6962,  P.L.  92-580)  regarding  an 
affirmative  procurement  program  for 
recovered  materials.  Associated 
solicitation  provisions  and  contract 
clauses  are  provided  at  652.223-70 
through  652.223-78. 

R.  Defense  Base  Act  Insurance 
Supplementation 

Subpart  628.3  is  added  to  provide 
guidance  on  the  Defense  Base  Act  for 
acquisitions  for  services  or  construction 
which  require  contractor  personnel  to 
perform  work  outside  the  United  States. 
Language  is  also  added  to  provide 
guidance  on  use  of  the  contract  which 
the  Department  has  awarded  to  an 
insurance  broker  and  carrier  to  provide 
Defense  Base  Act  insurance.  Associated 
solicitation  provisions  and  contract 
clauses  are  provided  at  652.228-71 
through  652.228-77. 

S.  Alternative  Dispute  Resolution 

DOSAR  633.214-70  is  added  to 
provide  policy  and  guidance  regarding 
alternative  dispute  resolution. 

T.  Increase  in  Major  Systems 
Acquisition  Threshold 

DOSAR  634.001  is  amended  to 
increase  the  Department’s  threshold  for 
major  systems  acquisitions  from 
$10,000,000  to  $30,000,000.  The 
threshold  has  not  changed  since  1988. 
The  revised  threshold  is  more  accurate 
given  current  spending  trends  and 
inflation. 

U.  Contractor  Use  of  Travel  Advances 

Part  651  is  added  to  state  the 
Department’s  prohibition  on  issuing 


travel  advances,  official  travel  orders,  or 
Government  Travel  Requisitions  to 
contractors. 

II.  Other  DOSAR  Revisions 

Numerous  other  revisions  have  been 
made  to  update  the  DOSAR  to 
implement  FAR  changes  that  have 
occurred;  to  indicate  appropriate 
approving  officials  as  required  by  the 
FAR;  to  delete  obsolete  DOSAR  passages 
and  clauses;  and,  to  reflect  current 
organizational  designations  and 
language.  These  changes  do  not  affect 
the  relationship  between  a  Department 
of  State  organization  and  a  contractor  or 
potential  contractor. 

Several  DOSAR  clauses  have  been 
deleted,  as  they  are  obsolete.  They  are: 
652.202-70,  Definitions;  652.214-70, 
Language  Version  (superseded  by  FAR 
52.214-34,  Submission  of  Offers  in  the 
English  Language);  652.214-72, 
Authorization  to  Perform;  652.232-70, 
Invoice  Requirements  and  652.232-71, 
Method  of  Payment  (Electronic  Funds 
Transfer)  (both  superseded  by  FAC  94- 
20  which  clarified  that  Prompt  Payment 
Act  requirements  apply  to  overseas 
contracts;  therefore,  FAR  clauses 

52.232- 25,  Prompt  Payment  and 

52.232- 28,  Electronic  Funds  Transfer 
Payment  Methods,  will  be  used). 

The  following  new  DOSAR  clauses 
have  been  added,  in  addition  to  those 
mentioned  in  I.  above:  652.206-70, 
Competition  Advocacy/Ombudsman  (to 
provide  potential  offerors  with  a  contact 
point  if  they  believe  that  a  solicitation 
is  particularly  restrictive  of 
competition);  652.216-71,  Price 
Adjustment  (to  allow  overseas 
contractors  to  be  able  to  adjust  their 
prices  if  the  host  country  government 
enacts  laws  affecting  actual  costs  of 
direct  service  labor);  652.232-70, 
Payment  Schedule  and  Invoice 
Submission  (Fixed-price)  and  652.232- 
71,  Voucher  Submission  (Cost- 
Reimbursement)  (to  provide  clauses 
pertaining  to  the  submission  of 
invoices/vouchers);  652.237-70, 
Compensatory  Time  Off  (to  allow  for 
personal  services  contractors  to  be  given 
compensatory  time  off  for  overtime 
work);  652.237-71,  Identification/ 
Building  Pass  (to  ensure  that  contractors 
who  work  in  Department  of  State 
facilities  are  properly  cleared  and  have 
an  identification  pass);  and,  652.237-72, 
Observ'ance  of  Legal  Holidays  and 
Administrative  Leave  (for  contracts 
where  contractor  personnel  will  be 
working  on-site  in  any  Department  of 
State  facility). 

The  following  Department  of  State 
forms  have  been  added:  DS-i918, 
Purchase  Order  File;  DS-1919,  Delivery 
Order  File,  DS-1910,  Blanket  Purchase 


Agreement  (BPA)  File;  DS-1921, 
Award/Modification  of  Interagency 
Acquisition  Agreement;  and  DS-1910, 
Small  Business/Labor  Surplus  Agency 
Review — Actions  Above  the  Small 
Purchase  Limitation.  These  forms  are  all 
for  internal  Department  or  Government 
use;  since  they  do  not  affect  contractors 
or  potential  contractors,  they  are  not 
being  printed  in  this  Federal  Register 
publication. 

III.  Impact 

The  Department  of  State  certifies 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory’  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

List  of  Subjects  in  48  CFR  Parts  601, 

602, 603, 604, 603, 606, 608,  609,  610, 
613,  614,  615,  616,  617,  619,  622,  623, 
625,  627,  628,  631,  632,  633,  634,  636, 
637,  639,  642,  643,  647,  649,  651,  652, 
653, 670 

Government  procurement. 

Department  of  State  Acquisition 
Regulation  (DOSAR). 

Accordingly,  title  48,  chapter  6  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  601,  602,  603,  604,  605,  606,  608. 
609, 613, 614, 615, 616,  617,  619,  622, 
623, 625, 628, 632, 633, 634, 636,  637, 
642,  643, 652,  653  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  22  U.S.C. 

2658. 

SUBCHAPTER  A— GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATIONS 

2.  and  3.  Section  601.000  is  amended 
by  removing  the  last  sentence. 

4.  A  new  subpart  601.1,  consisting  of 
sections  601.101  and  601.105  is  added 
to  read  as  follows: 

Subpart  601.1— Purpose,  Authority, 
Issuance 

Sec. 

601.101  Purpose. 

601.105  OMB  approval  under  the 
Paperwork  Reduction  Act. 

601.101  Purpose. 

The  DOSAR  is  issued  to  provide 
Department  guidance  in  accordance 
with  the  policy  cited  in  FAR  1.301(a)(2). 
The  portions  of  this  regulation  that 
affect  the  relationship  between  a 
Department  of  State  organization  and  a 
contractor  or  potential  contractor  have 
been  published  in  the  Federal  Register 
at  48  CFR  Chapter  6,  in  accordance  with 
FAR  1.301(b). 
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601.105  0MB  approval  under  the 
Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
Federal  agencies  obtain  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  before  collecting  information 
from  ten  (10)  or  more  members  of  the 
public.  The  information  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  OMB  under  OMB  Control  Number 
1405-0050. 

5.  Section  601.201-1  is  amended  by 
inserting  the  parenthetical  “(A/OPE)” 
after  the  phrase  “The  Office  of  the 
Procurement  Executive”  in  the  first 
sentence;  by  removing  the  word  "said” 
and  inserting  “a”  in  its  place  in  the 
second  sentence;  and  by  removing  the 
words  "the  Office  of  the  Procurement 
Executive”  and  inserting  the  acronym 
“A/OPE”  in  their  place  in  the  third 
sentence. 

6.  Section  601.301  is  revised  to  read 
as  follows: 

601.301  Policy. 

(a) (1)  The  Assistant  Secretary  of  State 
for  Administration  is  the  agency  head 
for  the  purposes  of  FAR  1,301  (see 
Delegation  of  Authority  No.  120  (34  FR 
18095,  October  30, 1969),  as  amended 
by  Delegation  of  Authority  No.  120-4 
(59  FR  38022,  July  26, 1944)).  Under 
Delegation  of  Authority  No.  120-3  (51 
FR  16768,  May  6, 1986),  the  Assistant 
Secretary  of  State  for  Administration 
redelegated  to  the  Procurement 
Executive  the  authority  to  prescribe, 
promulgate,  and  amend  EXDS  acquisition 
policies,  rules,  and  regulations. 

(2)  The  Department’s  procurement 
directives  system  consists  of  the 
following  components: 

(i)  The  DOSAR; 

(ii)  Procurement  Policy  Directives 
(PPDs),  which  provide  basic  policy  or 
procedirral  guidance  and  direction. 

PPDs  are  issued  on  an  interim  basis,  and 
are  subsequently  incorporated  into  the 
next  revision  of  the  DOSAR;  and 

(iii)  Piocurement  Information 
Bulletins,  which  provide  general 
information  on  topics  of  interest  to 
contracting  personnel. 

(b)  The  Department  of  State 
Acquisition  Regulation  (DOSAR)  is 
prescribed  under  the  authority  of  22 
u  s  e.  2658  and  40  U.S.C.  486(c). 

(c)  The  DOSAR  implements  and 
supplements  the  FAR. 

7.  Section  601.302  is  amended  in 
paragraph  (a)  by  adding  the  phrase  "and 
leases  of  real  property,”  after  the  words 
“including  construction”;  removing  the 
comma  after  the  word  “construction”; 
and  adding  the  following  phrase  to  the 
end  of  the  paragraph  “,  or  the  Foreign 


Service  Buildings  Act  of  1926,  as 
amended  (22  U.S.C  292  et  seq)”. 

8.  Section  601.303  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

601 ,303  Publication  arnf  codification. 

*  *  *  *  « 

(c)  The  DOSAR  shall  be  referenced  in 
the  same  manner  as  described  at  FAR 
1.104-2(c). 

601.403  [Amended] 

9.  Section  601.403  is  amended  by 
removing  the  second  sentence. 

601.404  (Amended] 

10.  Section  601.404  is  amended  by 
removing  the  second  sentence. 

601.405  [Amended] 

11.  Section  601.405  is  amended  by 
removing  the  second  sentence. 

601.470  [Amended] 

12.  Section  601.470  is  amended  by 
removing  the  second  sentence. 

601.471  [Amended] 

13.  Section  601.471  is  amended  by 
removing  the  parenthetical  "[see  < 
601.603-70)”  in  the  first  sentence  of 
paragraph  (a)  introductory  text;  and  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

601.471  Procedures. 

(a)  *  *  * 

(1)  The  nature  of  the  deviation 
requested,  including  whether  it  is  an 
individual  or  class  deviation; 

«  *  *  *  « 

(b)  The  head  of  the  contracting 
activity  shall  also  submit  all  pertinent 
documentation  supporting  the  request. 

***** 

14.  Section  601.570  is  revised  to  read 
as  follows: 

601.570  Rulemaking. 

(a)  The  DOSAR  is  promulgated  and 
may  be  revised,  as  necessary,  in 
accordance  with  FAR  Part  1. 

(b)  The  Procurement  Executive  shall 
issue  all  D(3S  acquisition  reg\ilations. 

15.  Section  601.601-1  is  amended  in 
paragraph  (a)  by  removing  the  word 
“let”  and  inserting  the  word  “awarded” 
in  its  place;  by  removing  the  words 
“including  interagency  agreements”  and 
inserting  in  their  place  the  words 
“including  FAR-covered  interagency 
acquisition  agreements”  in  the  first 
sentence  in  paragraph  (b);  and  by 
adding  the  words  “real  and”  preceding 
“personal  property”  in  paragraph  (b)  in 
the  first  instance  of  appearance. 

16.  Section  601.602-3  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(1)  and  adding  the  words 
“,  e.g.,  withdrawal  of  a  contracting 


officer's  warrant  or  a  Contracting 
Officer’s  Representative  delegation  or 
collection  action.” 

17.  Section  601.602-3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows;  and  by  adding  the  following 
sentence  to  the  end  of  paragraph  (c)  as 
follows: 

601.602- 3  Ratification  of  unauthorized 
commitments. 

***** 

(b) *  *  * 

(2)  The  head  of  the  contracting 
activity  is  delegated  the  authority  to 
serve  as  the  ratifying  official  for 
unauthorized  contractual  commitments 
not  exceeding  Si  ,000.  The  bead  of  the 
contracting  activity  may  refer  such 
actions  to  the  Procurement  Executive  for 
ratification  if  he/ she  so  chooses.  All 
unauthorized  commitments  in  excess  of 
$1,000  shall  be  ratified  by  the 
Proaireraent  Executive. 
***** 

(c)  *  *  •  However,  the  contracting 
officer  is  encouraged  to  c^ain  legal 
concurrence  if  there  is  a  question  of  * 
proprietary  or  a  legal  issue. 

18.  Section  601.602-3— 70  is  revised  to 
read  as  follows: 

601.602- 3-70  Procedures. 

(a)(1)  The  person  who  made  the 
unauthorized  commitment  shall  submit 
all  records  and  documents  concerning 
the  unauthorized  commitment  to  the 
contracting  officer  assigned  the 
ratification  action.  That  person  shall 
provide  a  complete  written,  signed 
statement  of  the  facts,  including  why 
normal  acquisition  procedures  were  not 
followed,  why  and  how  the  vendor  was 
selected,  a  list  of  other  sources 
considered,  a  description  of  work  or 
products,  a  statement  regarding  the 
status  of  performance,  an  estimated  or 
agreed  price,  certified  funding  citations, 
and  a  statement  as  to  why  he/she  should 
not  be  personally  liable  for  the  cost,  e.g., 
a  public  purpose  was  served  and  no 
personal  benefit  was  received. 

(2)  When  the  person  who  made  the 
unauthorized  commitment  is  no  longer 
available  to  attest  to  the  circumstances 
of  the  unauthorized  commitment,  an 
officer  from  the  responsible  office  shall 
accomplish  the  requirements  of  this 
paragraph;  the  statement  shall  identify 
the  individual  responsible  for  the 
unauthorized  commitment, 

(3)  In  addition,  a  cognizant 
management  official  ^m  the  office 
which  employed  the  individual  who 
made  the  unauthorized  commitment  at 
the  time  the  unauthorized  commitment 
was  made  shall  provide  a  statement 
detailing  actions  that  he/she  will  take  to 
ensure  that  such  commitments  will  not 
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occur  again  under  the  same  or  similar 
circumstances. 

(b)  The  contracting  officer  assigned 
the  ratification  action  shall  prepare  and 
execute  a  recommendation  to  the 
ratifying  official.  The  contracting  officer 
shall  either  recommend  that  the 
ratifying  official  approve  and  ratify  the 
unauthorized  commitment;  or, 
disapprove  the  ratification  of  the 
unauthorized  commitment. 

(1)  The  recommendation  shall  include 
the  facts  and  circumstances  of  the 
unauthorized  commitment:  the 
information  prescribed  in  FAR  1.602-3 

(c)(1)  and  (c)(3)  through  (c)(6);  and  a 
recommendation  to  the  ratifying  official 
as  to  whether  the  unauthorized 
commitment  should  be  ratified. 

(2)  Following  the  signature  of  the 
contracting  officer,  the  recommendation 
shall  include  a  statement  that  the 
ratifying  official  could  have  granted 
authority  to  enter  into  a  contractual 
commitment  at  the  time  it  was  made 
and  still  has  the  authority  to  do  so;  that 
the  ratifying  official  hereby  ratifies  (or 
disapproves)  the  unauthorized 
commitment  in  the  amount  specified; 
and  a  date  and  signature  block  for  the 
ratifying  official. 

(c)  The  information  required  in 
paragraph  (b)(1)  of  this  section  shall  be 
supported  by  factual  findings  included 
or  referenced  in  the  recommendation. 

(d)  The  contracting  officer  shall 
submit  the  complete  file  to  the  ratifying 
official.  For  actions  exceeding  $1,000, 
the  file  shall  be  submitted  through  the 
head  of  the  contracting  activity  to  the 
Procurement  Executive. 

(e)  Upon  receipt  and  review  of  the 
complete  file,  if  the  ratifying  official 
ratifies  the  unauthorized  commitment, 
the  file  shall  be  returned,  through  the 
head  of  the  contracting  activity  if  the 
action  exceeds  $1,000,  to  the  contracting 
officer  for  issuance  of  the  appropriate 
contractual  document(s).  If  the  request 
for  ratification  is  not  justified,  the 
ratifying  official  shall  return  the  request 
to  the  head  of  the  contracting  activity  (if 
over  $1,000)  with  a  written  explanation 
for  the  decision  and  a  recommendation 
for  disposition  of  the  action. 

(f) (1)  When  a  ratification  is  approved, 
the  ratifying  official  shall  prepare  a 
letter  to  the  contractor  involved  in  the 
ratification.  The  letter  shall  state  the 
reason(s)  why  the  ratification  was 
approved  and  provide  cautionary 
language  to  the  contractor  regarding 
future  instances  of  ratification  actions. 

(2)  When  a  ratification  is  not 
approved,  the  head  of  the  contracting 
activity  shall  prepare  a  letter  to  the 
contractor  advising  that  the  ratification 
was  not  approved.  The  letter  shall  cite 
the  reason(s)  for  the  disapproval. 


19.  Section  601.603-3  is  revised  to 
read  as  follows: 

601.603- 3  Appointment 

(a)  There  is  no  contracting  officer 
authority  conferred  upon  any  DOS 
employee  by  virtue  of  position.  The 
Procurement  Executive  appoints  all 
DOS  contracting  officers,  in 
conformance  with  FAR  1.603-3.  The 
contracting  officer  shall  retain  the 
original  copy  of  the  Standard  Form 
1402,  Certificate  of  Appointment,  signed 
by  the  Procurement  Executive.  Only 
qualified  employees  shall  be  appointed 
as  contracting  officers.  A/OPE  is 
responsible  for  providing  guidance  and 
oversight  in  managing  such 
appointments. 

(b)  Contracting  officers  shall  be 
appointed  in  accordance  with  the 
Procurement  Career  Management 
Guidebook,  available  from  A/OPE. 

(c)  Non-Federal  employees.  Only 
United  States  Government  direct-hire 
employees  who  are  U.S.  citizens  shall 
be  appointed  as  contracting  officers. 
Personal  services  contractors.  Foreign 
Service  Nationals,  and  Third  Country 
Nationals  are  not  eligible  for 
appointment  as  DOS  contracting 
officers. 

20.  Section  601.602-70  is  revised  to 
read  as  follows: 

601 .603- 70  Delegations  of  authority. 

(a)  Delegations.  As  stated  in  601.603- 
3(a),  there  is  no  contracting  officer 
authority  conferred  by  virtue  of 
position.  Pursuant  to  601.602-l(b),  the 
Procurement  Executive  has  designated 
the  following  as  contracting  activities  as 
defined  in  FAR  2.101.  These  authorities 
are  not  redelegable.  In  addition,  specific 
individuals  are  designated  as  heads  of 
contracting  activities  (HCAs)  (see  FAR 
2.101): 

(1)  Overseas  posts.  Each  overseas  post 
shall  be  regarded  as  a  contracting 
activity  to  enter  into  and  administer 
contracts  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  supplies, 
equipment,  publications,  and  services; 
to  sell  personal  property;  and  to  lease 
real  property.  The  Principal  Officer,  the 
Administrative  Officer,  or  the 
Supervisory  General  Services  Officer  are 
designated  as  HCAs;  provided,  that  he/ 
she  has  a  contracting  officer’s  warrant 
issued  by  the  Procurement  Executive. 

(i)  No  authority  is  delegated  to  enter 
into  cost-reimbursement,  fixed-price 
incentive,  or  fixed-price  redeterminable 
contracts. 

(ii)  When  expressly  authorized  by  a 
U.S.  Government  agency  which  does  not 
have  a  contracting  officer  at  the  post,  the 
officers  named  in  paragraph  (a)(1) 
introductory  text  may  enter  into 


contracts  for  that  agency.  Use  of  this 
authority  is  subject  to  the  statutory 
authority  of  that  agency  and  any  special 
contract  terms  or  other  requirements 
necessary  for  compliance  with  any 
conditions  or  limitations  applicable  to 
the  funds  of  that  agency.  The  agency’s 
authorization  shall  cite  the  statute(s) 
and  state  any  special  contract  terms  or 
other  requirements  with  which  the 
acquisition  so  authorized  must  comply. 
In  view  of  the  contracting  officer’s 
responsibility  for  the  legal,  technical, 
and  administrative  sufficiency  of 
contracts,  questions  regarding  the 
propriety  of  contracting  actions  that  the 
post  is  required  to  take  pursuant  to  this 
authority  may  be  referred  to  the 
Department  for  resolution  with  the 
headquarters  of  the  agency  concerned. 

(2)  Office  of  Foreign  Buildings.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  the  Foreign 
Service  Buildings  Act  of  1926,  as 
amended  (22  U.S.C.  292  et  seq.),  is 
delegated  to  the  Deputy  Assistant 
Secretary  of  State  for  Foreign  Buildings 
and  to  the  Director  for  Acquisitions  as 
the  HCA. 

(3)  Office  of  Acquisition.  The 
authority  to  enter  into  and  administer 
contracts  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  supplies 
and  nonpersonal  services  is  delegated  to 
the  Director  and  Deputy  Director  as  the 
HCA. 

(4)  Foreign  Service  Institute.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Chapter  7,  Title  I, 
of  the  Foreign  Service  Act  of  1980,  as 
amended  (22  U.S.C.  4021  et  seq.),  is 
delegated  to  the  Director  of  the  Foreign 
Service  Institute,  the  Executive  Director, 
the  Deputy  Executive  Director,  and  the 
Supervisory  Contracting  Officer  as  the 
HCA. 

(5)  Office  of  Foreign  Missions.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Title  II  of  the  State 
Department  Basic  Authorities  Act  of 
1956,  as  amended  (22  U.S.C.  4301  et 
seq.),  is  delegated  to  the  Director,  Office 
of  Foreign  Missions,  and  the 
Administrative  Officer  as  the  HCA. 

(6)  U.S.  Mission  to  the  United 
Nations.  The  authority  to  enter  into  and 
administer  contracts  pursuant  to  the 
United  Nations  Participation  Act  of 
1945,  as  amended  (22  U.S.C.  287),  is 
delegated  to  the  Counselor  for 
Administration  as  the  HCA. 

(7)  Moscow  Embassy  Building  Control 
Office.  The  authority  to  enter  into  and 
administer  contracts  for  the  planning, 
design,  and  construction  of  the  embassy 
office  building  in  Moscow  is  delegated 
to  the  Director,  Moscow  Embassy 
Building  Control  Office  as  tlie  HCA. 
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(8)  Diplomatic  Telecommunications 
Service — Program  Office.  The  authority 
to  enter  into  and  administer  cx>ntracts 
for  the  leasing  or  purchase  of 
telecommunications  services,  circuits, 
subsystems,  and  associated  professional 
services  is  delegated  to  the  Chief, 
Acquisition  Branch. 

(9)  Regional  Procurement  Support 
Offices,  (i)  The  authority  to  enter  into 
and  administer  contracts  for  the 
expenditure  of  funds  involved  in  the 
acquisition  of  supplies,  equipment, 
publications,  services,  execute  leases  for 
real  property,  and  to  sell  personal 
property  on  behalf  of  overseas  posts  is 
delegated  to  each  Director,  Regional 
Procurement  Support  Office  (RPSO)  as 
the  HCA  at  the  following  locations: 

(A)  RPSO  Bonn  in  conjunction  with 
Embassy  Bonn; 

(B)  RPSO  Tokyo  in  conjimction  with 
Embassy  Tokyo; 

(C)  RPSO  Singapore  in  conjunction 
with  Embassy  Singapore;  and, 

(D)  RPSO  Miami  in  conjunction  with 
the  Miami  Regional  Center. 

(ii)  The  RPSOs  are  imder  the  purview 
and  guidance  of  A/OPE. 

(b)  Other  delegations.  Several,  DOS 
offices  have  been  delegated  limited 

Erocurement  authority,  although  they 
ave  not  been  designated  as  HCAs. 
Matters  requiring  HCA  resolution  are 
referred  to  the  Office  of  Acquisition. 
These  delegations  are  provided  only  to 
warranted  contracting  officers  in  the 
respective  offices.  They  are  as  follows: 

(1)  Office  of  Language  Services.  The 
authority  to  enter  into  and  administer 
simpliHed  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  for  interpreting, 
translating,  conference  reporting,  and 
related  language  support  and  escort 
services. 

(2)  Office  of  Overseas  Schools.  The 
authority  to  enter  into  and  administer 
simplified  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  pursuant  to  section 
29  of  the  State  Department  Basic 
Authorities  Act  of  1956,  as  amended. 

(3)  Library.  The  authority  to  enter  into 
and  administer  simplified  acquisition 
transactions  under  FAR  Part  13  and 
orders  against  schedule  contracts 
pursuant  to  the  provisions  of  the  Public 
Printing  and  Doemnents  Act  of  1968,  as 
amended,  and  for  the  acquisition  of 
newspapers,  books,  maps,  and 
periodicals. 

(4)  Office  of  International 
Conferences.  The  authority  to  enter  into 
and  administer  simplified  acquisition 
transactions  under  FAR  Part  13  and 
orders  against  schedule  contracts 
pursuant  to  section  5,  Title  I,  of  the 


Department  of  State  Basic  Authorities 
Act  of  1956,  as  amended. 

(5)  Bureau  for  Refugee  Programs.  The 
authority  to  enter  into  and  administer 
simplified  acquisition  transactions 
under  FAR  Part  13  and  orders  against 
schedule  contracts  pursuant  to  the 
Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  and  Executive  Order 
10077,  dated  January  22, 1963. 

(6)  Bureau  of  International  Narcotics 
Matters.  The  authority  to  enter  into  and 
administer  simplified  acquisition 
transactions  imder  FAR  Part  13,  orders 
against  schedule  contracts  and  personal 
services  contracts  pursuant  to  the 
Foreign  Assistance  Act  of  1961,  as 
amended;  and,  48  CFR  Chapter  7, 

Agency  for  International  Development 
Acquisition  Regulation,  including  any 
amendments  thereto. 

21.  Section  601.670  is  added  to  read 
as  follows: 

601 .670  Procurement  Career  Management 
Program. 

(a)  Policy.  The  Department’s 
Procurement  Career  Management 
Program  is  designed  to  improve  the 
quality  of  contracting  in  the  Department 
throu^  the  development  and 
maintenance  of  professional  contracting 
skills  in  accordance  with  the  Federal 
Acquisition  Institute’s  Contract 
Specialist  Workbook  and  related 
guidance. 

(b)  Procedures.  Details  of  the 
Department’s  Procurement  Career 
Management  Program  are  described  in 
the  Department  of  State  Procurement 
Career  Management  Guidebook.  A/OPE 
shall  provide  guidance  and  oversight. 

PART  602— DEFINITIONS  OF  WORDS 
AND  TERMS 

22.  and  23.  In  section  602.101-70,  the 
definition  of  Consolidated  Receiving 
Point  is  amended  in  the  first  sentence  by 
removing  the  words  “packing  firm 
employed  by’’  and  inserting  the  words 
“contractor  under  contract  to”  in  their 
place,  and  by  removing  the  second 
sentence;  the  definition  of  Despatch 
Agency  is  amended  by  removing  the 
words  “Office  of  Supply,  Transportation 
and  Procurement”  and  inserting  the 
words  “Office  of  Supply  and 
Transportation”  in  their  place,  by 
removing  the  word  “and”  preceding 
“San  Francisco,  California”,  and  by 
adding  the  words  “;  and,  Seattle, 
Washington”  to  the  end  of  the  second 
sentence;  and  the  definition  of  Third 
country  procurement  is  removed. 

24.  Subpart  602.2,  consisting  of 
sections  602.201  and  602.201-70,  is 
removed. 


PART  603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

25.  and  26.  Subpart  603.1  is  added  to 
read  as  follows; 

Subpart  603.1— Safeguards 

Sec. 

603.104  Procurement  integrity. 

603.104- 5  Disclosure,  protection,  and 
marking  of  proprietary  and  source 
selection  information. 

603.104- 9-70  Certification  requirements. 

603 . 1 04- 1 1  Processing  violations  or 
possible  violations. 

603.104  Procurement  Irrtegrity. 

603.1 04- 6  Dtedostfre,  protection,  and 
marking  of  proprietary  and  aource  eelectloit 
Information. 

(d)(1)  The  head  of  the  contracting 
activity  is  the  agency  head’s  designee 
for  the  purposes  of  FAR  3.104-5(dKl). 

(2)  The  following  classes  of  persons 
may  be  authorized  access  to  proprietary 
or  source  selection  information  by  the 
contracting  officer  or  head  of  the 
contracting  activity  when  such  access  is 
necessary  to  the  conduct  of  a 
procurement: 

(i)  Clerical  personnel  directly 
involved  in  the  procurement; 

(U)  Supervisors  in  the  contracting 
odor’s  chain  of  command; 

(iii)  Contracting  personnel  involved  in 
reviewing  or  approving  the  solicitation, 
contract,  or  contract  modificatiem;  and 

(iv)  Personnel  in  the  following  offices: 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (A/SDBU),  Office  of 
the  Legal  Adviser  (IVBA),  Office  of 
Legislative  Affairs,  Office  of  the 
Inspector  General,  the  Small  Business 
Administration,  and  the  Office  of 
Federal  Contract  Compliance  Programs 
(Department  of  Labor). 

603.104- 0-70  Certiflcafion  requhwnents. 
(b)  Competing  contractors  are 

required  to  complete  the  “Certificate  of 
Procurement  Integrity"  and  submit  it 
with  their  bids  under  IFBs.  For  RFPs, 
the  apparent  successful  oflFeror  only 
need  submit  the  certification.  For  RFPs, 
the  contracting  officer  shall  contact  the 
apparent  successful  offeror  before  award 
and  request  that  the  certificate  be 
submitted  within  five  (5)  working  days 
if  the  certificate  was  not  submitted  with 
the  initial  proposal,  A  bid  submitted 
under  an  IFB  that  lacks  a  signed 
certificate  is  nonresponsive,  and  an 
apparent  successful  offeror  under  an 
I^P  who  does  not  submit  the  required 
certificate  4s  ineligible  for  award. 

603.104- 11  Processing  violations  or 
possible  violations. 

(a)  The  contract  specialist  shall  report 
any  violation  or  possible  violation  of  the 
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procurement  integrity  requirements 
immediately  to  the  contracting  officer 
and  the  Office  of  the  Inspector  General. 
The  contracting  officer  shall  follow  the 
procedures  in  FAR  3.104-11  regarding 
such  violations. 

603.203  [Amended] 

27.  Section  603.203  is  amended  by 
removing  the  parenthetical  “(see 
601.603-70)”  in  the  last  sentence. 

603.303  [Amended] 

28.  Section  603.303  is  amended  by 
removing  the  parenthetical  “(see 
601.603-70)”  from  the  first  sentence  of 
paragraph  (c). 

29.  Section  603.601  is  added  to  read 
as  follows: 

603.601  Policy. 

(a)  It  is  Department  policy  not  to 
award  contracts  to  Federal  employees, 
or  businesses  substantially  owned  or 
controlled  by  Federal  employees. 

30.  Section  603.670  is  added  to  read 
as  follows: 

603.670  Solicitation  provision  and 
contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.203-70,  Prohibition 
Against  the  Use  of  Federal  Employees, 
in  all  solicitations  and  contracts,  and 
the  provision  at  652.203-71, 

Certification  Regarding  Federal 
Employment,  in  all  solicitations. 

31.  Subpart  603.7  is  added  to  read  as 
follows: 

Subpart  603.7 — Voiding  and  Rescinding 
Contracts 

Sec. 

603.704  Policy. 

603.705  Procedures. 

603.704  Policy. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  3.704. 

603.705  Procedures. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  3.705. 

PART  604— ADMINISTRATIVE 
MATTERS 

32.  Section  604.202  is  amended  in  the 
first  sentence  by  revising  the  words 
“Despatch  Office”  to  read  “Despatch 
Agent”;  and,  by  adding  the  following 
sentence  to  the  end  of  the  section: 

604.202  Agertcy  distribution  requirements. 

*  *  *  Copies  of  contracts  and 
modifications  awarded  as  small 
business  or  8(a)  set-asides  shall  be  sent 
to  A/SDBU. 

33.  Section  604.7002  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 


as  follows:  and,  by  removing  the  words 
“the  Office  of  the  Procurement 
Executive”  in  paragraph  (c)  and 
substituting  “A/OPE”  in  their  place: 

604.7002  Procedures. 

(a)  Prior  to  issuance  of  a  solicitation 
or  a  solicitation  amendment  which 
constitutes  a  substantive  change,  award 
of  a  contract,  or  execution  of  a  contract 
modification  (including  exercising 
contract  options),  any  of  which  is 
estimated  to  exceed  the  thresholds 
indicated  below,  the  contracting  officer 
shall  forward  the  proposed  contractual 
action  to  A/OPE  for  review.  For  contract 
modifications,  the  contracting  officer 
shall  submit  such  actions  in  accordance 
with  643.102-70(b): 

(1)  For  domestic  contracting  activities, 
all  actions  over  $5,000,000.  There  is  no 
review  threshold  when  the  contracting 
activity’s  quality  assurance  plan  has 
been  approved  by  A/OPE; 

(2)  For  overseas  posts  with 
contracting  officers  who  have  been 
issued  standard  name  warrants,  all 
actions  over  $250,000,  with  the 
exception  of  those  actions  for  local 
guard  services,  which  require  review  at 
$100,000  and  above;  and, 

(3)  For  overseas  posts  with 
contracting  officers  who  have  been 
issued  provisional  name  warrants,  all 
actions  over  $100,000. 

(4)  When  calculating  the  threshold  for 
application  of  paragraphs  (a)(1)  through 
(3)  of  this  section,  include  the  value  of 
the  base  year  plus  all  option  years. 

(b)  A/OPE  shall  document  the  scope 
and  extent  of  the  review  and  shall 
submit  written  recommendations  to  the 
contracting  officer  on  each  proposed 
contract  action  reviewed.  In  the  event 
the  contracting  officer  and  the  reviewer 
cannot  reach  agreement  on  the 
recommendation(s),  the  contracting 
officer  shall  prepare  an  appeal  file  to  be 
transmitted  to  the  Procurement 
Executive.  The  appeal  shall  be  approved 
by  an  individual  one  management  level 
above  the  contracting  officer  prior  to  its 
transmission  to  the  Procurement 
Executive.  A  resolution  shall  be  worked 
out  between  the  contracting  activity  and 
the  Procurement  Executive.  For 
purposes  of  this  section,  the  officer  who 
may  transmit  the  appeal  file  to  the 
Procurement  Executive  shall  not  be  the 
same  individual  who  will  sign  the 
contractual  document.  For  overseas 
posts,  where  the  contracting  officer  is 
the  head  of  the  contracting  activity,  the 
approval  authority  shall  be  the  Principal 
Officer. 

*  «  *  *  * 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

34.  and  35.  Section  605.202-70  is 
amended  to  add  the  phrase  “,  and  work 
is  performed  outside”  preceding  the 
words  “the  United  States”  in  the  second 
sentence  of  paragraph  (a);  by  revising 
paragraph  (b);  by  amending  paragraph 

(c)(1)  to  add  the  phrase  “or  other 
agency”  after  the  words  “the 
requirements  office”  in  the  first 
sentence;  by  amending  paragraph»(c)(2) 
introductory  text  to  remove  the 
parenthetical  “(see  601.603-70)”;  by 
revising  paragraphs  (c)(2)(i)  and  (ii);  by 
revising  paragraph  (d);  and  by  adding 
new  paragraph  (e)  to  read  as  follows: 

605.202-70  Foreign  acquisitions. 
***** 

(b)  Policy.  Under  certain  conditions, 
waiver  of  the  requirement  to  publish  in 
the  CBD  notices  of  proposed 
procurement  actions  is  necessary  for 
acquisitions  by  overseas  posts  when 
these  acquisitions  are  made  from 
sources  outside,  and  work  is  performed 
outside  the  United  States,  its 
possessions  and  Puerto  Rico.  This 
policy  is  pursuant  to  41  U.S.C.  416  et 
seq.  and  15  U.S.C.  637  et  seq.  This 
policy  applies  only  to  DOS  contracts 
and  any  contracts  awarded  in  behalf  of 
other  Federal  agencies  using 
appropriated  funds. 

.  (c)  *  *  * 

(2)(i)  If  the  head  of  the  contracting 
activity  determines  that  publication  of  a 
CBD  notice  is  appropriate  and 
reasonable,  the  notice  shall  be 
published  in  accordance  with  FAR  5.2. 

(ii)  If  the  head  of  the  contracting 
activity  determines  that  publication  of  a 
CBD  notice  is  inappropriate  or 
unreasonable,  that  official  may  waive 
the  CBD  notice  requirements  of  FAR 
Subpart  5.1.  Delay,  due  to  poor 
acquisition  planning,  is  not  a  sufficient 
reason  to  waive  the  CBD  notice.  This 
determination  shall  be  in  writing  and 
made  in  consideration  of  such  factors  as 
overseas  delivery,  installation, 
maintenance  or  replacement 
requirements,  special  product  or 
performance  specifications,  and  security 
clearance  requirements.  The 
determination  and  findings  shall  be 
included  in  the  contract  file. 
Competition  in  such  acquisitions, 
including  the  use  of  written 
solicitations,  shall  be  obtained  in  all 
cases  to  the  extent  feasible  and 
consistent  with  FAR  Part  6  and  DOSAR 
Part  606.  If  there  are  known  U.S.  firms 
or  firms  with  U.S.  affiliations  in  local 
residence  capable  of  supplying  the 
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required  supplies  or  services,  the 
contracting  activity  shall  ensure  that 
those  firms  are  included  in  the  source 
list  for  the  acquisition. 
***** 

(d)  Policy  exclusions.  CBD  waiver 
authority  does  not  apply  to  guard 
service  contracts  that  exceed  $250,000. 
Guard  service  contract  that  exceed 
$250,000  shall  be  synopsized  in  the 
CBD.  Option  year  prices  shall  be 
included  when  computing  the 
applicability  of  this  threshold. 

(e)  Limitations.  If  the  contracting 
officer  waives  the  CBD  synopsis  on  the 
basis  of  urgent  or  compelling  reasons, 
the  acquisition  may  only  fulfill  the 
immediate  requirements.  Therefore, 
option  periods  of  performance,  or 
quantities  which  exceed  immediate 
needs,  are  not  allowable. 

36.  Section  605.207  is  amended  by 
adding  a  new  paragraph  {a)(l)  to  read  as 
follows; 

605.207  Preparation  and  transmittal  of 
synopsis. 

(a)(1)  Contracting  officers  at  overseas 
posts  shall  submit  synopses  of  proposed 
contract  actions  to  A/OPE  for  electronic 
transmittal  to  the  CBD. 

37.  Subpart  605.3  is  added  to  read  as 
follows: 

Subpart  605.3 — Synopses  of  Contract 
Awards 

605.303  Announcement  of  contract 
awards. 

(a)  Contracting  officers  shall  make 
information  available  on  awards  over 
$10  million  to  the  Office  of  Legislative 
Affairs  in  sufficient  time  for  an 
announcement  by  5:00  p.m. 
Washington,  DC  time  on  the  day  of  the 
award.  This  requirement  applies  only  to 
awards  made  by  domestic  contracting 
activities  where  performance  will  take 
place  within  the  United  States  or  its 
possessions. 

38.  Section  605.403  is  added  to  read 
as  follows: 

605.403  Requests  from  members  of 
Congress. 

(a)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
5.403(a). 

39.  Section  605.502  is  revised  to  read 
as  follows; 

605.502  Authority. 

(a)  For  paid  advertisements  in 
newspapers  within  the  United  States, 
the  head  of  the  contracting  activity  is 
the  agency  head’s  designee  for  the 
purposes  of  FAR  5.502(a).  For 
acquisitions  by  overseas  posts 
necessitating  paid  advertisements  in 
newspapers  outside  the  United  States, 


the  head  of  the  contracting  activity  is 
the  agency  head’s  designee  for  the 
purposes  of  FAR  5.502(a).  When  the 
head  of  the  contracting  activity  is  the 
contracting  officer  for  the  acquisition, 
no  further  approvals  are  necessary. 

PART  606— COMPETITION 
REQUIREMENTS 

40.  and  41.  Section  606.302-1  is 
added  to  read  as  follows: 

606.302- 1  Only  one  responsible  source 
and  no  other  supplies  or  services  will 
satisfy  agency  requirements. 

(b)(1)  In  accordance  with  FAR  6.302- 
1,  guard  services  shall  be  acquired  from 
the  host  government  only  when  it  is  the 
sole  available  source. 

(4)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 

6. 302- 1  (b)(4). 

42.  Section  606.302-6  is  added  to 
read  as  follows; 

606.302- 6  National  security. 

(a)  This  subsection  applies  to  all 
acquisitions  involving  national  security 
information,  regardless  of  dollar 
amount. 

(b)  It  is  the  policy  of  the  Department 
of  State  that  individual  acquisitions  or 
classes  of  acquisitions  involving 
national  security  information  be 
handled  in  accordance  with  the  laws 
and  regulations  regarding  classification 
and  control  of  classified  information. 
Executive  Order  12356,  National 
Security  Information  (April  2, 1982), 
prescribes  a  uniform  system  for 
classifying  declassifying,  and 
safeguarding  national  security 
information. 

(c) (1)  The  Department’s  requirements 
personnel,  reviewing  officials,  the 
contracting  officer,  and  the  approving 
official  shall  jointly  confer  on  using  this 
authority  and  the  extent  to  which 
national  security  pertains  to  the 
acquisition(s).  The  Department  shall 
examine  the  acquisition  in  its  totality, 
including  any  antecedent  and/or 
consequent  acquisitions  and  related 
actions,  to  make  these  determinations. 
The  Director,  Diplomatic  Security 
Services,  Bureau  of  Diplomatic  Security, 
is  the  authority  for  the  determination 
that  specific  information  should  not  be 
released  on  all  proposed  acquisitions 
funded  by  the  Department  of  State  that 
involves  national  security  information. 
The  Chief,  Controls  Division,  Office  of 
Intelligence  Liaison  Directorate  for 
Coordination,  Bureau  of  Intelligence 
and  Research,  is  the  approval  authority 
for  such  acquisitions  derived  from  or 
funded  by  other  agencies.  The 
requirements  office  is  responsible  for 
obtaining  the  approval  of  the  " 


appropriate  official  and  ensuring  that  all 
documentation  necessary  for  the 
decision  is  accurate  and  complete  with 
respect  to  information  that  should  not 
be  released. 

(2)  In  accordance  with  FAR 
5.202(a)(1),  acquisitions  involving 
national  security  information  shall  be 
publicized  if  identification  of  the 
individual  acquisition  or  class  or 
acquisitions  would  not  compromise 
national  security. 

(3)  The  contracting  officer  is 
responsible  for  soliciting  offers  from  as 
many  potential  sources  as  is  practicable 
under  the  circumstances.  However, 
given  the  sensitivity  required  for 
acquisitions  involving  national  security 
information,  it  is  expected  that 
requirements  offices  will  work  closely 
with  the  contracting  officer  in 
maximizing  competition. 

606.303- 1  [Amended] 

43.  Section  606.303-1  is  amended  by 
removing  the  words  “the  Office  of  the 
Procurement  Executive”  and  inserting 
the  acronym  “A/OPE”  in  their  place. 

44.  Section  606.304  is  amended  by 
adding  new  paragraphs  (a)(1)  and  (d)  to 
read  as  follows: 

606.304  A  pproval  of  the  justification . 

(a)(1)  The  approval  authority  for  a 
proposed  contract  not  exceeding 
$100,000  is  one  level  above  the 
contracting  officer.  This  applies  to  both 
domestic  and  overseas  contracting 
activities. 

(d)  The  estimated  dollar  value  of  all 
options  shall  be  included  in 
determining  the  approval  level  of  a 
justification. 

45.  Section  606.304-70  is  revised  to 
read  as  follows: 

606.304- 70  Acquisitions  by  overseas 
posts. 

The  Departmental  Competition 
Advocate  is  the  approval  authority  for 
the  purposes  of  FAR  6.304(a)(3).  This 
authority  is  not  redelegable.  Any  such 
justification  must  be  transmitted 
through  the  Principal  Officer  at  the 
overseas  post. 

46.  Section  606.370  is  added  to  read 
as  follows: 

606.370  Department  of  State 
standardization  program. 

(a)  It  is  the  Department’s  policy  to 
promote  full  and  open  competition  in 
all  procurement  actions.  The  authority 
at  41  U.S.C.  253(c)(1)  shall  be  used  with 
respect  to  standardization  when  only 
specified  makes  and  models  of 
equipment  will  satisfy  the  Department’s 
needs  and  only  one  source  is  available. 
This  policy  applies  to  all  acquisitions 
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involving  standardization,  regardless  of 
dollar  amount. 

(b)  Contracts  awarded  under  the 
authority  at  41  U.S.C.  253(c)(1)  shall  he 
supported  hy  the  written  justification 
described  in  FAR  6.303.  The  contracting 
officer,  requirements  office,  procuring 
activity  competition  advocate,  and  the 
Procurement  Executive  shall  approve  all 
Justifications  for  Other  than  Full  and 
Open  Competition  that  cite 
standardization  of  technical  equipment 
as  justification  to  restrict  competition. 
The  Administrative  Officer  at  each  post 
is  the  procuring  activity  competition 
advocate  for  that  post  and  the 
requirements  office  at  post  is  the 
embassy  functional  office  responsible 
for  identifying  the  need  to  contract. 

(c)  Procurement  of  sf)ecified  makes 
and  models  of  technical  equipment  and 
systems,  for  which  there  is  only  one 
source  of  supply,  is  considered  other 
than  full  and  open  competition.  Such 
procurements  shall  be  supported  by  an 
approved  Justification  for  Other  than 
Full  and  (^en  Competition.  The 
justification  shall  include  the  content 
requirements  of  FAR  6.303-2  and 
DOSAR  606.303-2.  The  justification 
shall  also  address  potential  cost  savings 
in  areas  such  as  inventory,  operations, 
training,  maintenance,  repairs,  and 
administrative  and  management 
support.  Areas  of  consideration  for 
potential  cost  savings  shall  be  supported 
by  detailed  estimates  as  attachments  to 
the  justification.  Justifications  shall 
specify  an  effective  period,  which  shall 
bear  a  reasonable  relationship  to  the  life 
of  the  technical  equipment.  The 
effective  period  shall  not  exceed  six 
years  with  a  review  at  the  end  of  the 
first  three  years.  Periodic  reviews  shall 
be  made  during  the  standardization 
period  to  determine  whether  the 
standardization  should  be  continued, 
revised  or  canceled. 

47.  Section  606.501  is  revised  to  read 
as  follows: 

606.501  Requirement 

(a)  The  Procurement  Executive  is  the 
head  of  the  agency  for  the  purposes  of 
FAR  6.501  and  designates  the 
Departmental  Competition  Advocate. 

(b)  Contracting  activity  competition 
advocates  have  been  designated  for  A/ 
FBO  and  A/OPR/ACQ.  The 
Departmental  Competition  Advocate  is 
the  activity  competition  advocate  for  all 
other  domestic  contracting  activities. 

48.  Section  606.570  is  added  to  read 
as  follows: 

606.570  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provisions  at  652.206-70,  Competition 
Advocacy/Ombudsman,  in  all 


solicitations  over  the  simplified 
acquisition  limitation. 

PART  608— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Subpart  608.4  (608.402, 608.402-70)— 
[Removed] 

49.  and  50.  Subpart  608.4,  consisting 
of  sections  608.402  and  608.402-70,  is 
removed. 

PART  609— CONTRACTOR 
QUALIFICATIONS 

609.202  [AmerKled] 

51.  Section  609.202  is  amended  by 
removing  the  parenthetical  “(see 
601.603-70)”. 

609.404  [Amended] 

52.  Section  609.404  is  amended  by 
removing  the  words  “The  Office  of  the 
Procurement  Executive”  and  inserting 
the  acronym  “A/OPE”  in  their  place  in 
the  first  sentence. 

53.  Section  609.405  is  revised  to  read 
as  follows: 

609.405  Effect  of  listing. 

(a)  The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  9.405(a). 

(d)  In  accordance  with  a  FAR  class 
deviation  granted  by  the  Procurement 
Executive,  the  following  actions  apply 
to  actions  awarded  by  DOS  contracting 
activities: 

(l)(i)  Contracting  officers  at  overseas 
contracting  activities  may  rely  on  the 
debarment  certification  submitted  by 
bidders/offerors  (FAR  52.209-5)  as 
proof  of  eligibility  for  award  when 
access  to  the  current  “Lists  of  Parties 
Excluded  from  Procurement  Programs” 
is  not  reasonably  available.  For 
contracts  which  require  A/OPE  review 
and  approval,  the  contracting  officer 
should  request  that  A/OPE  perform  the 
required  review  if  the  list  is  not 
available. 

(4)(i)  For  procurement  actions  (both 
domestic  and  overseas)  that  do  not 
exceed  the  simplified  acquisition 
limitation,  contracting  officers  need  not 
consult  the  “List  of  Parties  Excluded 
from  Procurement  Programs”  prior  to 
award.  The  list  should  be  consulted 
whenever  the  contracting  officer  has 
reason  to  believe  that  a  proposed 
contractor  may  apf>ear  on  the  list. 

(ii)  Contracting  officers  at  domestic 
contracting  activities  shall  review  the 
“List  of  Parties  Excluded  from 
Procurement  Programs”,  either  in  heird 
copy  or  electronic  form,  prior  to  award. 

54.  Section  609.405-70  is  amended  by 
removing  paragraph  (c);  by 
redesignating  paragraphs  (a)  and  (b)  as 


(b)  and  (c),  respectively;  and  by 
designating  the  introductory  paragraph 
as  paragraph  (a)  and  revising  it  to  read 
as  follows: 

609.405-70  Termination  action  decision. 

(a)  Prior  to  making  a  decision  to 
terminate,  based  on  the  considerations 
listed  below,  the  contracting  officer 
shall  have  the  proposed  action  reviewed 
and  approved  by: 

(1)  The  Office  of  the  Legal  Adviser; 

(2)  An  individual  one  level  above  the 
contracting  officer,  and, 

(3)  For  overseas  posts,  A/OPE. 

***** 

55  and  56.  Part  610  is  added  to 
subchapter  B  to  read  as  follows: 

PART  610— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Sec. 

610.002  Policy. 

610.002-70  Metric  system  implementation. 

Authority:  40  U.S.C.  486(c):  22  U.S.C. 

.2658. 

610.002  Policy. 

610.002-70  Metric  system  implementation. 

(a)  Policy.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418)  requires  Federal  agencies  to 
establish  implementing  guidelines 
pursuant  to  metric  policy  established 
under  Sec.  5164  of  the  Act  to  adopt  the 
metric  system  as  the  preferred  system  of 
weights  and  measurements  for  United 
States  trade  and  commerce.  This 
subsection  establishes  the  Dei>artment 
of  State  metric  conversion  guidelines  for 
transition  from  the  traditional  system  to 
the  metric  system  of  weights  and 
measurements. 

(b)  Applicability.  This  subsection 
applies  to  all  DOS  procurements,  except 
to  the  extent  that  such  use  is  impractical 
or  is  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

(c)  Definitions. 

(1)  Traditional  system  of  weights  and 
measurements  means  the  predominant 
weight  and  measurement  system 
currently  used  in  the  United  States,  also 
referred  to  as  the  “inch-pound  system”. 
The  traditional  system  includes  such 
commonly  used  units  as  inch,  foot, 
yard,  mile,  pint,  quart,  gallon,  bushel, 
ounce  (fluid  and  avoirdupois),  pound, 
degree  Fahrenheit,  ampere,  candela,  and 
second. 

(2)  Metric  system  meems  the 
International  System  of  Units  (Le 
System  International  d’Unites  (SI))  of 
the  International  Bureau  of  Weights  and 
Measures.  The  units  are  listed  in 
Federal  Standard  376A,  Preferred  Metric 
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Units  for  General  Use  by  the  Federal 
Government. 

(3)  Metrication  means  any  act  that 
increases  metric  system  use,  including 
metric  training  and  initiation  or 
conversion  of  measurement-sensitive 
processes  and  systems  to  the  metric 
system. 

(4)  Measurement  sensitive  means  any 
item  whose  application  or  meaning 
depends  substantially  on  some 
measured  quantity.  For  example, 
measurement  sensitive  items  include 
product  or  performance  criteria  and 
standards  binding  on  others,  such  as 
emission  levels,  size  and  weight 
limitations  on  items  in  commerce. 

(5)  Hard  metric  means  the  use  of  only 
standard  metric  (SI)  measurements  in 
specifications,  standards,  supplies  and 
services. 

(6)  Soft  metric  means  the  result  of 
mathematical  conversion  of  inch-pound 
measurements  to  metric  equivalents  in 
specifications,  standards,  supplies  and 
services.  The  physical  dimensions, 
however,  are  not  changed. 

(7)  Dual  systems  means  the  use  of 
both  traditional  and  metric  systems.  For 
example,  an  item  is  designated, 
produced  and  described  in  inch-pound 
values  with  soft  metric  values  also 
shown  for  information  or  comparison. 

(8)  Hybrid  systems  means  the  use  of 
both  traditional  and  hard  metric  values 
in  specifications,  standards,  supplies 
and  services.  For  example,  an  engine 
with  internal  parts  in  metric  dimensions 
and  extertial  fittings  or  attachments  iri 
inch-pound  dimensions. 

(d)  Procedures.  (1)  DOS  contracting 
activities  shall  implement  the  metric 
system  in  a  manner  consistent  with  Pub. 
L.  100-418. 

(2)  All  DOS  contracting  activities 
shall  use  the  metric  system  in 
procurement  consistent  with  security, 
operations,  economic,  technical, 
logistical,  training  and  safety 
requirements. 

(3)  The  Department  shall  encourage 
industry  to  adopt  the  metric  system  by 
acquiring  commercially  available  metric 
products  and  services  that  meet  the 
Department’s  needs  whenever  practical. 
Toward  this  end,  solicitations  for  DOS 
acquisitions  shall: 

(i)  State  all  measurement  sensitive 
requirements  in  metric  terms  whenever 
possible.  Alternatives  to  hard  metric  are 
soft,  dual  and  hybrid  metric  terms.  The 
Metric  Handbook  for  Federal  Officials 
regarding  the  selection  of  proper  metric 
units  and  symbols  is  available  from  the 
National  Technical  Information  Service 
(#PB89-226922):  and 

(ii)  Contracting  officers  shall  return  all 
statements  of  work/specifications  that 
are  not  expressed  in  some  form  of 


metric  terms  to  the  requirements  office 
that  prepared  tlie  documents,  if  the 
contract  is  expected  to  exceed  $500,000, 
unless  the  requirements  office  has 
forwarded  to  the  contracting  activity  for 
approval,  in  a  waiver  format  prescribed 
by  the  head  of  the  contracting  activity, 
a  justification  for  the  use  of  non-metric 
specifications/statements  of  work. 

Option  year  prices  shall  be  considered 
when  computing  the  $500,000 
threshold. 

(4)  Waivers  are  not  required  when 
ordering  ft’om  Federal  Supply 
Schedules,  or  if  the  contract  is  not 
expected  to  exceed  $500,000. 

■  (5)  Valid  justifications  for  non-metric 
specifications/work  statements  include, 
but  are  not  limited  to: 

(i)  Existing  specifications  and 
standards  in  inch-pound  units  unless 
conversion  is  necessary  or  advantageous 
to  the  Government.  Unnecessary  retrofit 
of  existing  systems  with  new  metric 
components  shall  be  avoided  if  the  total 
cost  of  the  retrofit,  including  redesign 
costs,  exceeds  $25,000; 

(ii)  When  metric  is  not  the  accepted 
industry  system  with  respect  to  a 
business-related  activity,  soft  metric, 
hybrid  or  dual  system  may  be  used 
during  transition  to  hard  metric;  and 

(iii)  When  the  use  of  metric  is 
impractical  or  is  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms. 

(6)  The  contracting  officer  shall 
review  and,  if  acceptable,  approve  the 
waiver  prepared  by  the  requirements 
office  prior  to  the  release  of  a 
solicitation  that  incorporates  a 
specification  that  is  not  written  in  some 
form  of  metric,  if  the  resultant  contract 
is  expected  to  exceed  $500,000.  The 
waiver  shall  be  placed  in  the  contract 
file.  If  the  waiver  is  not  approved,  the 
contracting  officer  shall  return  it  to  the 
requirements  office  with  an  explanation. 

(7)  The  Department’s  direct  in-house 
operating  metric  conversion  costs  shall 
be  handled  as  normal  operating 
expenses  rather  than  as  special  one  time 
costs  or  included  as  a  budget  line  item. 
However,  these  costs  are  to  be 
identified.  Identification  includes,  but  is 
not  limited  to,  the  cost  of  metric  aids, 
tools,  equipment,  training  and  increased 
cost  to  develop  metric  specifications. 

All  contracting  activities  and 
requirements  offices  shall  maintain  a 
record  of  any  costs  and/or  savings 
brought  about  by  metric  conversion. 

(8)  Bulk  (loose,  unpacked)  materials 
shall  be  specified  an.d  purchased  in 
metric  or  dual  units. 

(9)  Measuring  devices,  shop  and 
laboratory  equipment  shall  be 
purchased  in  metric  or  dual  units. 


(10)  Shipping  allowances,  bills  of 
lading  and  other  shipping  documents 
shall  be  expressed  in  metric  or  dual 
units. 

SUBCHAPTER  C-SUBCONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  613— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

613.103-70  [Amended] 

57.  and  58.  Section  613.103-70  is 
amended  by  removing  paragraph  (a)  and 
removing  the  paragraph  “(b)” 
designation  from  paragraph  (b). 

59.  Section  613.505-1  is  added  to 
read  as  follows: 

613.505- 1  Optional  Form  (OF)  347,  Order 
for  Supplies  or  Services,  and  Optional  Form 
348,  Order  for  Supplies  or  Services— 
Continuation. 

Effective  October  1, 1995,  the  OF-347 
and  OF-348  are  the  only  forms 
authorized  for  simplified  acquisitions 
and  delivery  orders,  unless  ordering 
against  another  Federal  agency  contract 
which  stipulates  a  different  form  (e.g., 
DD-1155,  Order  for  Supphes  or 
Services).  The  OF-347  may  also  be  used 
as  a  voucher. 

613.505- 2  [Removed] 

60.  Section  613.505-2  is  removed. 

61.  Section  613.505-70  is  added  to 
read  as  follows: 

613.505- 70  File  folders  for  simplified 
acquisitions,  delivery  orders,  and  blanket 
purchase  agreements. 

Contracting  officers  shall  use  Form 
DST-1918,  Purchase  Order  File;  DST- 

1919,  Delivery  Order  File;  and  ,  DST- 

1920,  Blanket  Purchase  Agreement 
(BP A)  File,  to  record  relevant  data  and 
document  those  purchases,  respectively. 

62.  Section  613.507-70  is  amended  by 
adding  the  following  sentence  at  the  end 
to  read  as  follows: 

613.507-70  DOSAR  clauses. 

*  *  *  The  DOSAR  clauses  may  be 
incorporated  without  setting  out  full 
text. 

63.  Subpart  613.6-70  is  added  to  read 
as  follows: 

Subpart  613.6 — Governmentwide 
Commercial  Purchase  Card  Program 

613.601-70  Policy 

(a)  Scope.  This  subsection  sets  forth 
policy  for  use  of  the  Government 
purchase  card  when  making  small 
purchases. 

(b)  Policy.  It  is  the  Department’s 
policy  that: 

(1)  The  purchase  card  shall  be  used  in 
preference  to  other  methods  of 
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procurement  (particularly  BP  As)  for 
purchases  up  to  $2,500; 

(2)  The  purchase  card  shall  be  issued 
primarily  to  personnel  outside  of 
procurement  offices  to  purchase 
products  and  services  up  to  ten  percent 
of  the  small  purchase  threshold  quickly 
with  a  minimum  of  paperwork  and 
without  having  to  send  an  individual 
requisition  to  a  procurement  office; 

(3)  The  purchase  card  may  be  used  in 
procurement  offices  for  purchases  up  to 
the  small  purchase  limitation;  and, 

(4)  Open  market  purchases  made  with 
the  purchase  card  shall  be  from  small 
businesses,  unless  otherwise  exempted 
by  the  FAR. 

(c)  Procedures.  Specific  procedures 
for  implementation  shall  be  developed 
by  each  contracting  activity  that  wishes 
to  participate  in  the  program.  These 
procedures  shall  be  approved  by  A/OPE 
prior  to  implementation. 

PART  614— SEALED  BIDDING 

614.201-7-70  [Amended] 

64.  Section  614.201-7-70  is  amended 
by  removing  paragraph  (a)(1);  by 
redesignating  paragraph  (a)(2)  as 
paragraph  (a);  by  removing  the  clause 
number  “652.214-71”  and  inserting 
“652.214-70”  in  its  place  in  paragraph 
(b);  and  by  removing  paragraphs  (c)  and 

(d). 

614.404-1  [Amended] 

65.  Section  614.404-1  is  amended  by 
removing  the  parenthetical  “(see 

601.603-70)” 

Subpart  615-Contracting  By 
Negotiation 

615.106-70  [Amended] 

66.  and  67.  Section  615.106—70  is 
amended  by  removing  the  phrases 
“652.214-70,  Language  Version,”  and 
“and  652.214-72,  Authorization  to 
Perform”;  and  by  redesignating  clause 
number  “652.214-71”  to  read  “652.214- 
70”. 

68.  Subparts  615.4  and  615.5  are 
added  to  read  as  follows: 

Subpart  615.4 — Soliciation  and  Receipt  of 
Proposals  and  Quotations 

Sec. 

613.403  Solicitation  mailing  lists. 

615.404  Presolicitation  notices  and 
conferences. 

615.406  Preparing  requests  for  proposals 
(RFP’s)  and  requests  for  quotations 
(RFQ’s). 

615.406-1  Uniform  contract  format. 
615.413  Disclosure  and  use  of  information 
before  award. 

615  413-2  Alternate  11. 


Subpart  615.4 — Soliciation  and  Receipt 
of  Proposals  and  Quotations 

615.403  Solicitation  mailing  lists. 
Contracting  officers  shall  release 

copies  of  solicitation  mailing  lists  in 
accordance  with  FAR  14.205-5(a). 
However,  the  list  of  those  firms  which 
actually  submitted  proposals  is  not 
releasable.  Requests  for  information 
other  than  solicitation  mailing  lists  shall 
be  handled  by  the  Department’s  Office 
of  Freedom  of  Information. 

615.404  Presolicitation  notices  and 
conferences. 

(c)(1)  The  Procurement  Executive  has 
approved  a  class  deviation  from  the 
requirements  of  FAR  15.404(c)(1). 
Approval  for  presolicitation  conferences 
at  one  level  above  the  contracting  officer 
is  not  required. 

615.406  Preparing  requests  for  proposals 
(RFP’s)  and  requests  for  quotations 
(RFQ’s). 

615.406- 1  Uniform  contract  format 

(a)  The  uniform  contract  format  shall 
be  mandatory  for  all  acquisitions 
outside  the  United  States,  its 
possessions,  its  territories,  and  Puerto 
Rico,  w'ith  the  exception  of  those 
contracts  listed  in  FAR  15.406-l(a)  (1) 
through  (8),  unless  a  waiver  is  granted 
by  the  Procurement  Executive.  The 
Procurement  Executive  is  the  agency 
head’s  designee  for  the  purposes  of  FAR 

15.406- l(a)(7). 

615.413  Disclosure  and  use  of  information 
before  award. 

615.413-2  Alternate  II. 

Contracting  officers  may  determine  to 
use  the  alternate  procedures  listed  in 
FAR  15.413-2  in  cases  deemed 
appropriate.  These  procedures  must  be 
used  when  releasing  proposals  outside 
the  Government  for  evaluation 
purposes. 

(e)  Contracting  officers  shall  place  the 
notice  specified  in  FAR  15.413-2(e)  on 
all  proposals  w'hen  using  these  alternate 
procedures. 

(f)  Release  of  proposals  outside  the 
Government  is  authorized. 

(1)  The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  15.413-2(f)(l). 

Subpart  615.5 — Unsolicited  Proposals 

Sec. 

615.504  Advance  guidance. 

615.506  Agency  procedures. 

615.604  Responsibilities. 

615.504  Advance  guidance. 

(a)  The  contact  points  for  unsolicited 
proposals  are  the  heads  of  the 
contracting  activities. 


615.506  Agency  procedures. 

(a)  The  contact  points  shall  ensure 
that  unsolicited  proposals  are 
controlled,  evaluated,  safeguarded,  and 
disposed  of  in  accordance  with  FAR  ^ 

Subpart  15.5.  | 

69.  Section  615.604  is  added  to  read 
as  follows: 

615.604  Responsibilities. 

(a)  The  head  of  the  contracting 
activity  is  the  agency  head’s  designee 
for  the  purposes  of  FAR  15.604(a). 

615.607  [Amended] 

70.  Section  615.607  is  amended  by 
removing  the  parenthetical  “(see 

601.603-70)”  in  the  first  sentence,  and 
by  removing  the  words  “a  legal  review 
from”  and  inserting  “the  concurrence 
of’  in  their  place  in  the  second 
sentence. 

615.608  [Amended] 

71.  Section  615.608  is  amended  by 
removing  the  parenthetical  “(see 

601.603-70)”  in  the  first  sentence. 

PART  616— TYPES  OF  CONTRACTS 

72.  Section  616.102-70  is  revised  to 
read  as  follow's: 

616.102-70  Overseas  posts. 

Pursuant  to  601.603-70(a)(l)(i).  no 
authority  is  delegated  to  overseas  posts 
to  enter  into  cost-reimbursement,  fixed- 
price  incentive,  or  fixed-price 
redeterminable  contracts,  unless  the 
Procurement  Executive’s  approval  is 
obtained.  Such  requests  shall  be 
submitted  by  the  head  of  the  contracting 
activity  on  a  case-by-case  basis. 

73.  Section  616.203-4  is  amended  by 
removing  the  words  “The  contracting 
officer”  and  inserting  “Contracting 
officers  at  domestic  contracting 
activities”  in  their  place  in  the  first 
sentence;  and  by  adding  the  following 
sentences: 

616.203-4  Contract  clauses. 

*  *  *  Overseas  posts  may  use  the 
clause  at  652.216-71,  Price  Adjustment, 
when  procuring  continuing  services 
(e.g.,  guard,  janitorial,  building 
maintenance,  and  gardening).  Posts 
shall  obtain  A/OPE  approval  for  any 
price  adjustment  clause  that  differs  from 
the  clause  at  652.216-71. 

616.301-3  [Amended] 

74.  Section  616.301-3  is  amended  by 
removing  the  w'ords  “and  approved  at  a 
level  above  the  contracting  officer”. 

75.  Section  616.306  is  amended  by 
removing  the  words  “,  without  power  of 
redelegation,”  and  by  adding  the 
following  sentence: 
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616.306  Cost-plus-ftxe<i-fee  contracts. 

*  *  *  This  authority  may  be 
redelegated. 

76.  Section  616.603-2  is  amended  by 
adding  the  following  sentence: 

616.603-2  Application. 

*  •  *  For  cases  where  the  contracting 
officer  is  also  the  head  of  the  contracting 
activity,  the  Procurement  Executive 
shall  approve  the  determination  and 
findings. 

PART  617— SPECIAL  CONTRACTING 
METHODS 

617.102- 2  [Amended] 

77.  and  78.  Section  617.102-2  is 
amended  by  adding  the  words  ",  unless 
approved  by  the  Procurement  Executive 
in  accordance  with  EXJSAR  61 7.204(e).” 
to  paragraph  (d). 

79.  Section  617.102-3  is  added  to 
read  as  follows: 

617.102- 3  Objectives. 

(d) (3)  The  head  of  the  contracting 
activity  is  the  agency  head’s  designee 
for  the  purposes  of  FAR  17.102-3(d)(3). 
For  those  cases  where  the  contracting 
officer  is  also  the  head  of  the  contracting 
activity,  the  Procurement  Executive  < 
shall  be  the  agency  head’s  designeer  -  ' 

80.  Section  617.201-70  is  amended  by 
revising  the  definition  of  Priced  option 
to  read  as  follows: 

617.201-70  DOSAR  definitions. 
***** 

Priced  option  means  an  option  where 
the  junount  for  the  option  is  specified  in 
or  is  reasonably  determinable  from  the 
terms  of  the  basic  contract,  as  described 
in  FAR  17.207(f)(1)  through  (5). 
***** 

81.  Section  627.204  is  added  to  read 
as  follows: 

617.204  Contracts. 

(e)  The  Procurement  Executive  shall 
approve  any  solicitations  or  (xmtracts 
which  exceed  the  five  (5)  year 
maximum  length  for  supplies  or 
services 

617.207,617.207-70  [Removed] 

82.  Sections  617.207  and  217.207-70 
are  removed. 

617.50  [Amended] 

83.  Section  617.502  is  amended  by 
removing  the  parenthetical  "(see 
601.603-70)”. 

84.  Section  617.504-70  is  added  to 
read  as  follows: 

617.504-70  Ordering  procedures. 

(a)  Department  deputy  assistant 
secretaries  are  authorized  to  execute 
Economy  Act  lAAs.  Department 


contracting  officers  also  are  authorized 
to  e.xecute  Economy  Act  lAAs,  as 
prescribed  in  FAR  17.504(a). 

(b)  Department  of  State  form  DS- 
1921,  Award/Modification  of 
Interagency  Acquisition  Agreement 
(illustrated  in  Part  653),  shall  be  used 
for  all  Economy  Act  lAAs  where  the 
Depculment  is  the  requesting  agency.  It 
shall  also  be  used  for  Economy  Act 
lAAs  where  the  Department  is  the 
servicing  agency  if  the  requesting 
agency  does  not  have  a  similar  form  that 
provides  the  same  information. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  619— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

85.  and  86.  Part  619  is  amended  by 
revising  the  word  "Director”  to  read 
“Operations  Director”  wherever  it 
appears  in  the  text;  and  revising  the 
acronym  “OSDBU”  to  read  "A/SDBU” 
wherever  it  appears  in  the  text. 

619.20  [Amended] 

87.  Section  619.201  is  amended  by 
removing  ^‘The  Under  Secretary  for 
Management”  and  inserting  "TTie 
Assistant  Secretary  of  State  for 
Administration”  in  its  place  in 
paragraph  (c);  by  removing  “$25,000” 
and  inserting  “the  simplified 
acquisition  limitation”  in  its  place  in 
paragraph  (d)(5);  by  removing  the  semi¬ 
colon  at  the  end  of  paragraph  (d)(5)  after 
the  word  “set-asides”  and  inserting  a 
period  in  its  place;  and  by  adding  the 
following  sentences  to  paragraph  (d)(5); 

619.201  General  policy. 
***** 

(d)(5)  *  *  *  This  includes  proposed 
contract  modifications  for  new  or 
additional  requirements  which  do  not 
fall  w'ithin  the  original  scope  of  the 
contract  and  which  exceed  the 
simplified  acquisition  limitation.  This 
does  not  include  the  exercising  of 
contract  options; 

88.  Section  619.501  is  added  to  read 
as  follows: 

619.501  General. 

(c)  Contracting  officers  shall  u.se 
Department  of  State  Form  DS-1910,. 
Small  Business/Labor  Surplus  Area 
Review — Actions  Above  the  Small 
Purchase  Limitation,  to  document  set- 
aside  decisions. 

89.  Section  691.506  is  added  to  read 
as  follows: 

619.506  Withdrawing  or  modifying  set 
asides. 

(b)  The  Procurement  Executive  shall 
resolve  disagreements  bet  ween  the  A/ 


SDBU  Operations  Director  and  the 
contracting  officer. 

90.  Section  619.705-1  is  added  to 
read  as  follows: 

619.705- 1  General  support  of  the 
program. 

It  is  the  Department’s  poUcy  to 
incorporate  its  cmrent  fiscal  year  goals 
as  negotiated  with  the  SBA  into  all 
pertineni  Department  solicitations,  in 
addition  to  the  standard  subcontract 
clauses.  Incorporation  of  the  goals  does 
not  require  that  large  business  prime 
contractors  must  subcontract,  but  does 
require  that  to  the  extent  they  plan  to 
subcontract,  sp>ecific  goals  be 
established  for  doing  business  with 
small,  small  disadvantaged,  and 
women-owned  firms.  Where  funds  are 
available,  an  incentive  clause  such  as 
that  found  in  FAR  52.219-10,  Incentive 
Subcontracting  Program  for  Small  and 
Small  Disadvantaged  Business 
Concerns,  is  encouraged. 

91.  Section  619.705-3  is  amended  by 
adding  the  following  sentence: 

619.705- 3  Preparing  the  solicitation. 

*  •  *  To  further  promote  the  use  of 
small,  disadvantaged,  and  women- 
owned  firms  by  large  prime  contractors, 
contracting  officers  are  encouraged  to 
consider  the  adequacy  of  the 
subcontracting  plans,  and/or  past 
performance  in  achieving  negotiated 
subcontract  goals,  as  part  of  the  overall 
evaluation  of  the  technical  prroposals. 

619.705- 6-70  [Amended] 

92.  Section  619.705-6-70  is  amended 
by  removing  the  word  “quarterly” 
wherever  it  appears  in  paragraph  (b)  and 
inserting  the  words  “aimually”  and 
“annual”  in  its  place,  respectively. 

93.  Section  619.708-70  is  added  to 
read  as  follows: 

619.708-70  Solicitation  provisions  cind 
contract  clauses. 

The  contracting  officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  652.219-70,  Department  of 
State  Subcontracting  Goals,  in 
solicitations  whenever  the  clause  at 
FAR  52.219-9,  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan,  is  used. 

94.  Section  619.801  is  revis«xl  to  read 
as  follows: 

619.801  Definitions. 

National  buy  requirements  includes 
all  8(a)  contracts  performed  outside  the 
United  States  and  processed  by  the 
Small  Business  Administration. 

95.  Sections  619.810  and  619.812  are 
added  to  road  as  follows: 
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61 9.81 0  SB  A  appeals. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19.810. 

619.812  Contract  administration. 

(d)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19.812(d). 

96.  Section  619.870  is  amended  in 
paragraph  (b)  by  revising  the  first 
sentence  and  by  adding  a  new  second 
sentence  to  read  as  follows: 

619.870  Acquisition  of  technical 
requirements. 

(a) *  *  * 

(b)  The  contracting  officer  has  greater 
latitude  in  holding  discussions  with  the 
concerns  solicited  under  an  8(a) 
program  acquisition  if  under  the  $3 
million  competitive  threshold  for  8(a) 
competition  than  under  a  non-8(a) 
program  acquisition.  Informal 
assessments  of  8(a)  concerns  shall  be 
within  the  parameters  of  13  CFR 
124.308(g).  *  *  * 

PART  622— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

97.  and  98.  Section  622.401  is  added 
to  read  as  follows: 

622.401  Definitions. 

(b)  Apprentices,  trainees,  helpers, 
and,  in  the  case  of  contracts  subject  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  watchmen  and  guards. 
The  terms  apprentice  and  trainee  are 
defined  as  follows: 

(1)  Apprentice  has  the  same  definition 
as  in  FAR  22.401(b)(1). 

(2)  Trainee  has  the  same  definition  as 
in  FAR  22.401(b)(2). 

(3)  The  definition  for  helper  as 
described  in  FAR  22.401  paragraph 
(b)(3)  of  the  definition  of  Laborers  or 
mechanics)  is  reserved. 

99.  Section  622.404-6  is  amended  by 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows: 

622.404-6  Modifications  of  wage 
determinations. 

it  if  it  It  it 

(b)(6)  The  head  of  the  contracting 
activity  is  the  agency  head’s  designee 
for  the  purposes  of  FAR  22.404-6(b)(6). 

100.  Section  622.406-3  is  added  to 
read  as  follows: 

622.406-3  Additional  classifications. 

(b)(1)  The  classification  is  appropriate 
and  the  work  to  be  performed  by  the 
classification  is  not  performed  by  any 
classification  contained  in  the 
applicable  wage  determination. 

(4)  FAR  22.406-3  is  reserved. 


PART  62a-ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

101.  and  102.  Subparts  623.3  and 
623.4  are  added  to  read  as  follows: 

Subpart  623.3 — Hazardous  Material 
Identification  and  Material  Safety  Data 

623.302-70  Policy. 

All  work,  including  the  handling  of 
hazardous  materials,  shall  comply  with 
the  applicable  requirements  of  the 
Department  of  State  Safety/Health  and 
Environmental  Management  Resource 
Guide  (6  FAM  607.7).  Requirements 
offices  shall  ensure  that  any  contractor 
operations  and  activities,  whether 
sponsored  by  the  post  or  other 
Department  organization,  are  closely 
coordinated  with  the  Post  Occupational 
Safety  and  Health  Officer  during  both 
planning  and  implementation  phases. 

Subpart  623.4 — Use  of  Recovered  Materials 

Sec. 

623.470  Affirmative  procurement  program 
for  recovered  materials. 

623.471  Purpose. 

623.472  Applicability. 

623.473  Definitions. 

623.474  EPA  guidelines.  ^ 

623.473  Responsibilities. 

623.476  Preference  programs  for  guideline 
items. 

623.476- 1  Preference  program  for  the 
purchase  of  cement  and  concrete 
containing  fly  ash. 

623.476- 2  Preference  program  for  building 
insulation  products  containing  recovered 
materials. 

623.476- 3  Preference  program  for 
lubricating  oils  containing  recovered 
materials. 

623.476- 4  Preference  program  for  retread 
tires. 

623.476- 5  Preference  program  for  paper 
and  paper  products  containing  recovered 
materials. 

623.477  Promotion  program. 

623.478  Evaluation  and  certification. 

623.479  Annual  review  and  monitoring. 

623.480  Solicitation  provisions  and 
contract  clauses. 

Subpan  623.4 — Use  of  Recovered 
Material 

623.470  Affirmative  procurement  program 
for  recovered  materials. 

623.471  Purpose. 

This  section  establishes  the 
Department  of  State’s  Affirmative 
Procurement  Program  for  Recovered 
Materials  in  accordance  w'ith  Section 
6002  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (42  U.S.C.  6962, 
Pub.  L.  94-580).  Section  6002  requires 
that  each  agency  develop  an  affirmative 
procurement  plan  to  assure  that  items 


composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practical  and  which  is  consistent  with 
Federal  procurement  law.  It  requires 
that  preference  be  given  in  procurement 
programs  to  the  purchase  of  items 
containing  recycled  materials  identified 
in  guidelines  promulgated  by  the 
Environmental  Protection  Agency 
(EPA).  Executive  Order  12780,  Federal 
Agency  Recycling  and  the  Council  on 
Federal  Recycling  and  Procurement 
Policy,  directed  implementation  of  cost 
effective  affirmative  procurement 
programs  for  recycled  items. 

623.472  Applicability. 

The  affirmative  procmeraent  program 
is  applicable  to  all  domestic  acquisition 
of  items  currently  designated  by  an  EPA 
guideline  or  by  future  guidelines 
promulgated  by  EPA.  The  requirements 
of  this  section  are  not  applicable  to 
acquisitions  made  and/or  performed 
outside  the  United  States  or  its 
possessions. 

623.473  Definitions. 

Affirmative  procurement  program  is  a 
program  which  ensures  that  items 
composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practicable,  consistent  with  Federal 
procurement  law.  There  are  four 
components  to  an  affirmative 
procurement  program: 

(1)  A  preference  program; 

(2)  A  promotion  program; 

(3)  Procedures  for  requiring,  obtaining 
and  verifying  estimates  and 
certifications  of  recovered  materials 
content;  and 

(4)  An  annual  review  and  monitoring. 

Designated  item  is  an  item  that  has 

been  designated  in  an  EPA  procurement 
guideline  as  an  item  that  is  or  can  be 
produced  using  recovered  materials 
w'hose  procurement  will  advance  the 
purpose  of  RCRA. 

Minimum-content  standard  is  the 
minimum  content  of  recovered 
materials  that  a  designated  item  must 
contain  pursuant  to  specifications 
implementing  the  Department’s 
preference  program. 

Postconsumer  recovered  materials  are 
waste  materials  recovered  from  retail 
stores,  office  buildings,  homes  and  so 
forth  after  they  have  passed  through 
their  end  usage  as  a  consumer  item. 
Waste  paper  includes  all  items  from  the 
first  two  categories  above  in  addition  to 
forest  residues,  and  manufacturing  and 
other  wastes. 

Procurement  guidelines  are  guidelines 
issued  by  the  EPA  pursuant  to  Section 
6002  of  RCRA: 

(1)  Identifying  items  that  are  or  can  be 
produced  with  recovered  materials  and 
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where  procurement  will  advance  the 
objectives  of  the  Act;  and 

(2)  Providing  recommended  practices 
for  the  procurement  of  such  items. 

Recovered  materials  are  waste 
materials  and  by-products  that  have 
been  recovered  or  diverted  from  solid 
waste,  not  including  those  materials  and 
by-products  generated  from,  and 
commonly  reused  within,  an  original 
manufacturing  process. 

Unreasonable  price  is  the  price  for 
products  containing  recovered  materials 
which  exceeds  alternatives  made  with 
virgin  materials  by  10  percent  or  more, 
and  which  the  requirements  office 
initiating  the  acquisition  substantiates 
as  exorbitant. 

623.474  EPA  guidelines. 

(a)  The  EPA  has  published  five 
guidelines  that  designate  the  following 
items  are  or  can  be  produced  using 
recovered  materials.  Accordingly, 
contracting  activities  shall  procure 
items  produced  using  recovered 
materials  to  the  maximiim  extent 
possible  when  procuring  these 
designated  items: 

(1)  Cement  and  concrete  containing 
fly  ash,  40  CFR  part  249,  January  28, 
1983; 

(2)  Paper  and  paper  products,  40  CFR 
part  250i 

(3)  Lubricating  oils,  40  CFR  part  252; 

(4)  Retread  tires,  40  CFR  part  253; 
and, 

(5)  Building  insulation  products,  40 
era  part  248. 

(b)  Copies  of  these  guidelines,  as  well 
as  futrue  guidelines  promulgated  by 
EPA,  may  be  obtained  by  calling  EPA’s 
Recycled  Products  Information 
Clearinghouse  at  (703)  941—4452. 

(c)  These  guidelines  are  applicable 
when  the  Department  purchases  more 
than  $10,000  worth  of  a  designated 
item,  or  if  the  cost  of  all  such  items 
purchased  by  the  Department  during  the 
preceding  Fiscal  Year  was  $10,000  or 
more. 

623.475  Responsibilities. 

(a)  The  requirements  office  initiating 
an  acquisition  is  responsible  for 
determining  whether  recovered 
materials  should  be  included  in  the 
specifications.  Requirements  offices 
may  purchase  items  subject  to  the 
guidelines  containing  other  than 
recovered  materials  only  if: 

(1)  The  price  of  items  with  recovered 
materials  is  unreasonable; 

(2)  The  requirement  for  items 
produced  with  recovered  materials 
results  in  inadequate  competition  or 
adversely  affects  small  business  or  the 
Department’s  metrication  program; 


(3)  Obtaining  items  with  recovered 
materials  results  in  unusual  and 
unreasonable  delays;  or, 

(4)  Items  produced  with  recovered 
materials  do  not  meet  all  reasonable 
performance  specifications. 

(b)  If  the  requirements  office  chooses 
to  procure  designated  items  that  do  not 
contain  recovered  materials,  a  written 
justification  must  be  submitted  to  the 
contracting  officer. 

623.476  Preference  programs  for  guideline 
items. 

623.476- 1  Preference  program  for  the 
purchase  of  cement  and  concrete 
containing  fly  ash. 

Domestic  contracts  requiring  the 
purchase  of  cement  and  concrete  shall 
specify  the  performance  requirements  of 
the  products  required  under  the  contract 
using  appropriate  standards/ 
specifications  when  available. 

Consistent  with  such  performance 
specifications,  such  contracts  shall 
allow  the  contractor  to  deliver  cement 
and  concrete  products  that  contain  fly 
ash,  a  component  of  coal  resulting  from 
its  combustion  in  electrical  generating 
plants.  Architects/Engineers  shall 
specify  performance  requirements  for 
the  concrete  to  be  supplied. 

623.476- 2"  Preference  program  for  building 
insulation  products  containing  recovered 
materials. 

Minimum  content  standards  for 
building  insulation  products  have  l^n 
established  by  EPA  guidelines. 

Domestic  contracts  for  the  design  of 
structures  that  will  utilize  building 
insulation  products  shall  require  that 
the  Architect/Engineer  include,  as  a 
design  consideration,  the  Department 
preference  for  the  use  of  building 
insulation  produced  with  recovered 
materials.  Such  contracts  shall  require 
that  the  Architect/Engineer  specify  the 
type  of  building  insulation  products  to 
be  supplied  and  shall  require  the 
Architect/Engineer  to  justify,  in  writing, 
the  basis  of  the  selected  product  type  if 
it  is  not  in  accordance  with  the  EPA 
guideline. 

§  623.476-3  Preference  program  for 
lubricating  oils  containing  recovered 
materials. 

Contracts  requiring  the  supply  of 
lubricating  oils,  hydraulic  fluids  and 
gear  oils  shall  require  that  products 
conform  to  the  EPA  guideline. 

623.476- 4  Preference  program  for  retread 
tires. 

Contracts  requiring  replacement  tires 
for  automobiles,  light  and  heavy  trucks 
and  trailers,  and  off-road  tires  shall 
specify  that  retreading  services  shall  be 
obtained  if  the  carcass  is  retreadable.  If 


such  retreading  services  are  not 
practicable,  replacement  tires  shall  be 
procured  in  accordance  with  the  EPA 
guideline. 

623.476-5  Preference  program  for  paper 
and  paper  products  containing  recovered 
materials. 

(a)  All  contracts  requiring  the 
purchase  of  paper  and  paper  products 
shall  require  that  paper  and  paper 
products  delivered  to  the  Department 
meet  the  EPA  guideline  for  recycled 
paper. 

(b)  Contracting  officers  shall  require 
contractors  to  use  recycled  paper  when 
submitting  reports  and  other 
deliverables  to  the  Department,  when 
feasible. 

(c)  Contracting  officers  shall  require 
offerors/bidders  to  submit  proposals/ 
bids  on  recycled  paper,  double-sided 
copying  to  the  maximum  extent 
practicable. 

623.477  Promotion  program. 

Items  composed  of  recovered 
materials  shall  be  purchased  under  all 
new  domestic  contracts  to  the  maxiromn 
extent  practicable.  Contracting  officers 
shall  promote  the  fact  that  the 
Department  is  seeking  to  buy  items 
containing  recovered  materials  at  pre¬ 
proposal  and  pre-bid  conferences  when 
appropriate. 

623.478  Evaluation  and  certification. 

(a)  Contracting  officers  shall  ensure 
that  vendors  estimate  in  their  ofiers/bids 
the  percentage  of  recovered  materials  of 
the  total  content  of  designated  items  to 
be  used  under  the  contract. 

(b)  Contracting  officers  shall  ensure 
that  contractors  certify  the  percentage  of 
recovered  materials  contained  in 
designated  items  actually  supplied 
under  the  contract. 

623.479  Annual  review  and  monitoring. 

The  effectiveness  of  the  preference 
program  shall  be  reviewed  annually  by 
A/OPE.  An  assessment  will  be  made  to 
determine  if  greater  use  of  recovered 
material  is  possible  for  the  existing 
requirements  or  if  recovered  materials 
are  causing  undue  delay,  lack  of 
competition,  unreasonable  prices  or  an 
unacceptable  level  of  performance. 

623.480  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  652.223-70,  Estimates 
of  the  Total  Percentage  of  Recovered 
Materials  to  be  Utilized  in  the 
Performance  of  the  Contract,  in  all 
domestic  contracting  activity 
solicitations  using  recovered  materials 
in  the  performance  of  the  work. 
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(b)  The  contracting  officer  shall  insert 
the  clause  at  652.223-71,  Certification 
of  Minimum  Content  Actually  Utilized 
in  the  Performance  of  the  Contract,  in 
all  domestic  contracts  requiring  the  use 
of  recovered  materials. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  652.223-72,  Use  of 
Double-Sided  Copying  in  the 
Suomission  of  Bids  or  Proposals,  in  all 
domestic  solicitations  for  supplies  or 
services. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  652.223-73,  Use  of  Double- 
Sided  Copying  in  the  Submission  of 
Reports,  in  all  domestic  contracts  for 
supplies  or  services. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  652.223-74,  Use  of  Fly  Ash 
as  a  Partial  Replacement  for  Cement  and 
Concrete,  in  all  domestic  contracts  for 
Architect/Engineer  services  for  the 
design  of  structures  or  works  that  will 
use  cement  and  concrete  products, 
unless  the  requirements  office  provides 
a  written  justification  for  using  virgin 
materials. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  652.223-75,  Use  of 
Recovered  Materials  in  Building 
Insulation  Products,  in  all  domestic 
contracts  for  Architect/Engineer  services 
for  the  design  of  structures  or  works  that 
will  utilize  or  incorporate  building 
insulation  products  containing 
recovered  materials,  unless  the  program 
office  provides  a  written  justification  for 
using  virgin  materials. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  652.223-76,  Use  of 
Lubricating  Oils  Containing  Re-Refined 
Oils,  in  all  domestic  contracts  that 
require  the  delivery  of  lubricating  oils, 
unless  the  program  office  provides  a 
written  justification  for  using  virgin 
materials. 

(h)  The  contracting  officer  shall  insert 
the  clause  at  652.223-77,  Use  of  Retread 
Tires,  in  all  domestic  contracts  that 
require  the  replacement  of  tires  for 
automobiles,  light  and  heavy  trucks  and 
trailers,  and  off-road  vehicles,  unless  the 
program  office  provides  a  written 
justification  for  not  using  retread  tires. 
This  clause  does  not  apply  to  the 
purchase  of  original  equipment  tires. 

(i)  The  contracting  officer  shall  insert 
the  clause  at  652.223-78,  Use  of 
Recovered  Materials  in  Paper  and  Paper 
Products,  in  all  domestic  contracts  that 
require  the  delivery  of  reports  or  other 
paper  products,  unless  the  program 
office  provides  a  written  justification  for 
the  use  of  virgin  materials. 

PART  625— FOREIGN  ACQUISITION 

103.  and  104.  Section  625.102  is 
revised  to  read  as  follows: 


625.102  Policy. 

(a) (3)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.102(a)(3)  is  delegated,  without  power 
of  redelegation,  to  ffie  head  of  the 
contracting  activity. 

(b) (2)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.102(b)(2)  is  delegated,  without  power 
of  redelegation,  to  ffie  head  of  the 
contracting  activity. 

625.108  [Amended] 

105.  Section  625.108  is  amended  by 
removing  the  words  "The  Office  of  the 
Procurement  Executive”  and  inserting 
the  acronym  “A/OPE”  in  their  place. 

106.  Section  625.202  is  revised  to  read 
as  follows: 

625.202  Policy. 

(a) (2)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.202(a)(2)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

(b)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.202(b)  is  delegated,  without  power  of 
redelegation,  to  ffie  head  of  the 
contracting  activity. 

107.  Section  625.203  is  added  to  read 
as  follows: 

625.203  Evaluating  offers. 

The  head  of  the  contracting  activity  is 
the  agency  head  for  the  purposes  of  FAR 

25.203  (a)  and  (b). 

625.304  [Amended] 

108.  Section  625.304  is  amended  by 
adding  after  “activity”  the  words 
“without  power  of  redelegation”. 

109.  Section  625.901  is  revised  to  read 
as  follows: 

625.901  Omission  of  examination  of 
records  clause. 

(a)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
25.901. 

(b)  Each  determination  and  findings 
to  omit  FAR  clause  52.215-1, 
Examination  of  Records  by  Comptroller 
General,  shall  be  prepared  in  writing  by 
the  contracting  officer  and  submitted  to 
the  Procurement  Executive  for  approval. 

(c)  The  ProCTirement  Executive  shall 
forward  the  approved  determination 
and  findings  to  the  requesting 
contracting  activity  for  inclusion  in  the 
contract  file,  or  inform  the  contracting 
activity  in  writing  if  the  determination 
and  findings  is  not  approved,  as 
appropriate. 

(l)(ii)  The  report  required  by  FAR 
25.901(c)(l)(ii)  shall  be  prepared  and 
forwarded  to  the  Assistant  Secretary  of 
State  for  Administration  by  the 
Procurement  Executive. 


Subpart  625.10  (625.1003>-[Removed] 

110.  Subpart  625.10,  consisting  of 
section  625.1003,  is  removed. 

PART  627— PATENTS,  DATA,  AND 
COPYRIGHTS 

111.  and  112.  Part  627  is  added,  to 
read  as  follows: 

PART  627— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  627.2— Patents 

Sec. 

627.203  Patent  indemnification  of 
Government  by  contractor. 

627.203-6  Clause  for  Government  waiver  of 
Indemnity. 

Subpart  627.3 — Patent  Rights  Under 
Government  Contracts 

627.303  Contract  clauses. 

627.304  Procedures. 

627.304- 1  General. 

627.304- 5  Appeals. 

Authority:  40  U.S.C  486(c):  22  U.S.C  2658. 

Subpart  627.2 — Patents 

627.203  Patent  indemnification  of 
Government  by  contractor. 

627.203-6  Clause  for  Government  waiver 
of  indemnity. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  27.203-6. 

Subpart  627.3 — Patent  Rights  Under 
Government  Contracts 

627.303  Contract  clauses. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  27.303.  Determinations  issued 
by  the  Procurement  Executive  shall  be 
reviewed  by  the  Office  of  the  Legal 
Adviser. 

627.304  Procedures. 

627.304- 1  General. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  27.304-1.  Questions  regarding 
fact-finding  procedures  as  specified  in 
FAR  27.304-l(a)(4)  shall  be  referred  to 
A/OPE.  Determinations  issued  by  the 
Procurement  Executive  shall  be 
reviewed  by  the  Office  of  the  Legal 
Adviser. 

627.304- 5  Appeals. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  27.304-5.  Questions  regarding 
the  appeals  procedure  as  specified  in 
FAR  27.304-5(b)  shall  be  referred  to  A/ 
OPE. 
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PART  62&-BONDS  AND  INSURANCE 

113.  Part  628  is  amended  by  adding 
Subparts  628.1,  628.2,  and  628.3,  to  read 
as  follows: 

Subpart  628.1— Bonds 

628.101  Bid  guarantees. 

628.101-1  Policy  on  use. 

628.106-6  Furnishing  information. 

Subpart  628.2 — Sureties 

628.203  Acceptability  of  individual  surety. 
628.203-7  Exclusion  of  individual  sureties. 

Subpart  628.3 — Insurance 

628.305  Overseas  workers’  compensation 
and  war-hazard  insurance. 

628.306  Insurance  under  fixed-price 
contracts. 

628.307  Insurance  under  cost- 
reimbursement  contracts. 

628.307-70  Insurance  under  labor-hour  and 
time-and-materials  contracts. 

Subpart  628.1— Bonds 

628.101  Bid  guarantees. 

628.101-1  Policy  on  use. 

(c)  The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purpose 
of  FAR  28.101-l(c). 

628.106-6  Fumising  information. 

(c)  The  head  of  the  contracting 
activity  is  the  agency  head’s  designee 
for  the  purpose  of  FAR  28.106-6(c). 

Subpart  628.2 — Sureties 

628.203  Acceptability  of  individual  surety. 

(g)  Evidence  of  possible  criminal  or 
fraudulent  activities  by  an  individual 
surety  shall  be  referred  to  the  Office  of 
the  Inspector  General. 

628.203-7  Exclusion  of  individual  sureties. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  28.203-7. 

Subpart  628.3 — Insurance 

628.305  Overseas  workers’  compensation 
and  war-hazard  insurance. 

(a)  It  is  the  Department’s  policy  that 
acquisitions  for  services,  including 
construction  but  excluding  personal 
services  contracts,  which  require 
contractor  personnel  to  perform  work 
outside  of  the  United  States,  shall 
include  the  contractual  obligation  for 
coverage  under  the  Defense  Base  Act  (42 
U.S.C.  Sections  1651-1654,  as 
amended).  For  the  purpose  of  this 
section  only,  contractor  personnel 
includes  individuals  who  are  either: 

(1)  United  States  citizens,  or 

(2)  Hired  in  the  United  States  or  its 
possessions. 

(b)  The  Department  of  State  has 
entered  into  a  contract  with  an 


insurance  broker  and  carrier  to  provide 
Defense  Base  Act  insurance,  at  a  fixed 
rate  for  services  and  construction,  to 
cover  DOS  contracts  which  will  require  ^ 
performance  overseas  by  United  States 
citizens  or  those  employed  in  the 
United  States.  In  countries  where  local 
nationals  and/or  third  country  nationals 
will  be  employed  to  perform  the 
contract,  such  countries  may  be  waived 
by  the  Secretary  of  Labor.  Whenever 
such  insurance  is  required  under  the 
contract,  the  contracting  officer  shall 
insert: 

(1)  The  clause  at  652.228-71, 

Worker’s  Compensation  Insurance 
(Defense  Base  Act) — Services: 

(2)  The  clause  at  652.228-72, 

Worker’s  Compensation  Insurance 
(Defense  Base  Act) — Construction;  and 

(3)  The  clause  at  652.228-73,  Waiver 
of  Defense  Base  Act. 

(c)  Upon  award  of  a  contract  which 
requires  Defense  Base  Act  insurance,  the 
contracting  officer  shall  notify  the 
successful  offeror  of  the  name  of  the 
insurance  broker  from  which  the 
contractor  should  acquire  insurance. 

(d)  The  authority  to  request  a  waiver 
from  the  Secretary  of  Labor  of  a 
particular  country,  as  set  forth  in  FAR 
28.305(d),  is  reserved  to  the  Secretary  of 
State. 

628.306  Insurance  under  fixed-price 
contracts. 

(a)  The  contracting  officer  shall  insert 
the  provision  at: 

(1)  652.228-74,  Defense  Base  Act 
Insurance  Rates — Limitation — Services, 
in  solicitations  for  fixed-price  service 
contracts  to  be  performed  outside  the 
United  States  by  United  States  citizens 
and/or  those  hired  in  the  United  States; 
or 

(2)  652.228-75,  Defense  Base  Act 
Insurance  Rates — Limitation — 
Construction,  in  solicitation  for  fixed- 
price  construction  contracts  to  be 
performed  outside  the  United  States  by 
United  States  citizens  and/or  those 
hired  in  the  Untied  States. 

628.307  Insurance  under  cost- 
reimbursement  contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228-76,  Defense  Base 
Act  Insurance  Rates — Limitation — 

Cost — Reimbursement,  in  solicitations 
for  cost-reimbursement  type  contracts  to 
be  performed  outside  the  Untied  States 
by  United  States  citizens  and/or  those 
hired  in  the  United  States. 

628.307-70  Insurance  under  labor-hour 
and  time-and-materials  contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228-77,  Defense  Base 
Act  Insurance  Rates — Limitation — 
Labor-Hour  and  Time-and-Material,  in 


solicitations  for  labor-hour  or  time-and- 
material  type  contracts  to  be  performed 
outside  the  United  States  by  United 
States  citizens  and/or  those  hired  in  the 
United  States. 

PART  631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

114.-116.  Part  631  is  added  to  read  as 
follows: 

PART  631  -CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  40  U.S.C.  486  (c);  22  U.S.C. 

2658. 

Subpart  631.1— Applicability 

631.101  Objectives. 

The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  31.101. 

PART  632— CONTRACT  FINANCING 

Subpart  632.1  (632.111,632.111-70)— 
[Removed] 

117.  and  118.  Subpart  632.1, 
consisting  of  sections  632.111  and 
632.111-70,  is  removed. 

119.  Section  632.402  is  amended  by 
designating  the  existing  text  as 
paragraph  (c)(l)(iii),  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

632.402  General. 

(b)  Advance  payments  shall  be 
authorized  sparingly.  Contracting 
officers  should  consider  the  use  of 
partial  payments,  fast  payments,  or 
more  frequent  payments  as  alternatives 
to  advance  payments. 

it  it  It  it  it 

120.  Section  632.407  is  added  to  read 
as  follows: 

632.407  Interest. 

(d)  The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  32.407(d). 

121*.  Subparts  632.7  and  632.8  are 
adding  to  read  as  follows: 

Subpart  632.7 — Contracting  Funding 

632.703  Contracting  funding 
requirements. 

632.703-3  Contracts  crossing  fiscal  years. 

(a)  The  State  Department  Basic 
Authorities  Act  of  1956,  as  amended  (22 
U.S.C.  2696  (e)),  allows  funds  from 
annual  appropriations  to  extend  beyond 
the  fiscal  year  in  which  the  acquisition 
was  funded.  This  authority  may  be  used 
for  acquisitions  of  supplies  or  services, 
regardless  of  dollar  amount  or  contract 
type.  Use  of  this  authority  requires  that 
(1)  The  acquisition  normally  would  be 
considered  severable  (i.e.,  the  services 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


475n‘J 


are  repetitive  and  can  be  started  or 
stopped  any  time;  would  normally  be 
funded  and  performed  within  a  fiscal 
year,  and  are  not  services  integral  to  the 
creation  of  an  end  product.  An  example 
is  )anitorial  services.); 

(2)  The  base  performance  period  is 
twelve  months,  begins  in  the  current 
fiscal  year,  and  crosses  into  the  next 
fiscal  year;  and, 

(3)  Full  funding  for  twelve  months  is 
available  in  the  current  year. 

(b)  If  the  acquisition  involves  more 
than  one  source  of  funds,  the  contract 
shall  be  priced  to  identify  the  source  of 
funds  (by  allotment)  with  the  relevant 
portion  of  the  total  supplies  or  services. 
For  current  Department  contracts, 
bilateral  modifications  are  authorized 
where  necessary  to  convert  to  a 
performance  period  that  crosses  fiscal 
years,  as  long  as  the  requisite  funding  is 
available  as  described  in  paragraph  (a), 
and  provided  that  the  total  contract 
length  does  not  increase. 

(c)  Use  of  this  authority  shall  be 
documented  in  the  contract  file  and  be 
included  as  part  of  the  Advance 
Acquisition  Plan  and  Price  Negotiation 
Memorandum.  If  neither  document  is 
relevant  to  the  acquisition,  the 
contracting  officer  shall  prepare  a 
written  document  to  the  file  indicating 
compliance  with  this  subsection. 

(d)  For  acquisitions  conducted  by 
overseas  posts  that  are  funded  by 
another  agency,  the  contracting  officer 
shall  ensure  that  funding  for  the  full 
twelve-month  period  is  available  at  time 
of  award  if  the  authority  in  22  U.S*C. 
2696(e)  will  be  used. 

Subpart  632.8— Assignment  of  Claims 

632.803  Policies. 

(b)  The  assignment  of  claims  shall  be 
prohibited  for  all  personal  services 
contracts.  The  assignment  of  claims 
shall  also  be  prohibited  for  all  contracts 
awarded  and  performed  overseas,  unless 
approval  is  received  from  the 
Procurement  Executive. 

Subpart  632.9 — Prompt  Payment 

122.  Section  632.908  is  added  to  read 
as  follows: 

632.908  Contract  clauses. 

(a)  The  contracting  officer  may  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.232-70,  Payment  Schedule 
and  Invoice  Submission  (Fixed-Price), 
in  fixed-price  type  solicitations  and 
contracts. 

(b)  The  contracting  officer  may  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.232-71,  Voucher 
Submission  (Cost-Reimbursement),  in 


cost-reimbursement  type  solicitations 
and  contracts. 

PART  633— PROTESTS,  DISPUTES 
AND  APPEALS 

633.104  [Amended] 

123.  Section  633.104  is  amended  by 
removing  the  introductory  text  and  the 
parenthetical  ‘‘{see  6C1. 603-70)”  in  the 
first  sentence  of  paragraph  (a)(1);  and  by 
revising  the  phrase  ‘‘Deputy  Assistant 
Secretary  for  Information  Systems”  to 
read  "Deputy  Assistant  Secretary  for 
Information  Management”  in  the  second 
sentence  of  p>aragraph  (a)(1). 

633.105  [Amended] 

124.  Section  633.105  is  amended  by 
removing  the  introductory  text  and  by 
revising  the  phrase  "Deputy  Assistant 
Secretary  for  Information  Systems”  to 
read  “Deputy  Assistant  Secretary  for 
Information  Management”  in  the  first 
sentence  of  paragraph  (a)  and  the 
second  sentence  of  paragraph  (c). 

125.  Section  633.214-70  is  added  to 
read  as  follows: 

633.214-70  Alternative  dispute  resolution. 

(a)  Policy.  The  Department’s  goal  is  to 
resolve  contract  disputes  before  the 
issuance  of  a  contracting  officer’s  final 
decision  under  the  Contract  Disputes 
Act.  Contracting  officers  shall  consider 
all  possible  means  of  reaching  a 
negotiated  settlement,  consistent  with 
the  Government’s  best  interests,  before 
issuing  a  final  decision  on  a  contractor 
claim  under  the  process  outlined  in 
FAR  33.206  through  33.211. 

(b)  When  to  use  ADR.  (1)  Factors 
favoring  ADR.  Contracting  officers 
should  consider  using  ADR  in  those 
cases  where: 

(1)  Only  facts  are  in  dispute: 

(ii)  The  facts  are  clearly  not  favorable 
to  the  Government; 

(iii)  The  anticipated  costs  (in  time  and 
money)  are  less  than  ihe  anticipated 
costs  of  litigation: 

(iv)  Settlement  attempts  have  reached 
an  impasse; 

(v)  ADR  techniques  have  been  used 
successfully  in  similar  situations; 

(vi)  There  is  a  need  for  independent 
expert  analysis;  or, 

(vii)  The  claim  has  merit  but  its  value 
is  overstated. 

(2)  Factors  disfavoring  ADR.  The 
following  circumstances  do  not  favor 
use  of  ADR: 

(i)  Cases  involving  disputes  controlled 
by  clear  legal  precedent,  making 
compromise  difficult; 

(ii)  The  resolution  will  have  a 
significant  impact  on  other  pending 
cases  or  on  the  future  conduct  of 
Department  business; 


(iii)  The  dispute  is  primarily  over 
issues  of  law; 

(iv)  A  decision  of  precedential  value 
is  needed; 

(v)  A  significant  policy  question  is 
involved; 

(vi)  A  full  public  record  of  the 
proceeding  is  important; 

(vii)  The  outcome  could  significantly 
involve  persons  who  are  not  parties  to 
the  contract: 

(viii)  The  costs  of  pursuing  an  ADR 
procedure  (in  time  and  money)  exceed 
the  cost  of  litigation; 

(ix)  The  nature  of  the  case  may  cause 
ADR  to  be  used  merely  for  delay  or 
discovery;  or, 

(x)  The  case  involves  criminal 
violations. 

(3)  Initial  action.  Immediately  upon 
receipt  of  a  claim,  the  contracting  officer 
shall  send  a  letter  acknowledging 
receipt  of  the  claim  and  soliciting  the 
contractor’s  views  on  submitting  this 
claim  for  ADR.  In  every  dispute,  the  first 
step  toward  resolution  shall  be 
unassisted  negotiations,  in  which  the 
parties  try  to  work  out  the  disagreement 
among  themselves.  If  this  fails,  before 
issuing  a  final  decision,  the  contracting 
officer  shall  consult  first  with  the  head 
of  the  contracting  activity,  and  contract 
the  Office  of  the  Legal  Adviser  and  A/ 
OPE  to  determine  whether  the 
disagreement  appears  susceptible  to 
resolution  by  ADR.  Consideration  shall 
be  given  to  pursuing  additional 
factfinding  or  designating  a  neutral 
expert  in  the  disputed  issue  to  provide 
an  advisory  opinion. 

(c)  Methods  of  ADR.  If  the  initial 
action  to  resolve  the  dispute  fails,  and  , 
the  contracting  officer  issues  a  final 
decision  which  is  ap|>ealed,  ADR  may 
still  be  feasible.  The  ASBCA  issues  a 
notice  regarding  ADR  to  all  contractors 
who  file  appeals  under  the  Contract 
Disputes  Act.  This  notice  describes  the 
following  ADR  techniques,  which 
contracting  officers  are  urged  to  disc.uss 
with  contractors  at  any  time: 

(1)  Settlement  judge.  A  settlement 
judge  is  either  an  adniinistrative  judge 
or  hearing  examiner  who  is  appointed 
by  the  parties  in  dispute  for  the  purpose 
of  facilitating  settlement.  The  agenda  is 
flexible  and  based  on  the  specifics  of  the 
individual  dispute.  By  holding  a  frank, 
in-depth  discussion  of  the  strengths  and 
weaknesses  of  each  party’s  position,  the 
settlement  judge  may  be  able  to  foster  a 
settlement  of  the  dispute.  The 
settlement  judge  may  meet  with  the 
parties  jointly  or  individually,  and  the 
settlement  judge’s  recommendations  are 
not  binding.  Typically,  the  settlement 
judge’s  opinions,  based  on  his  or  her 
experience  in  handling  prior  disputes. 
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will  help  the  parties  realize  whether 
their  arguments  have  merit  or  not. 

(2)  Minitrial.  A  minitrial  is  not  an 
actual  trial  but  rather  a  flexible, 
expedited,  but  structured  procedure  in 
which  each  party  presents  an 
abbreviated  version  of  its  position  both 
to  a  neutral  advisor  (who  may  be 
appointed  by  the  ASBCA)  and  to 
principals  of  the  parties  who  have  full 
contractual  authority  to  conclude  a 
settlement.  The  parties  mutually  decide 
on  the  form  of  presentation  without 
regard  to  traditional  judicial 
proceedings  or  rules  of  evidence.  An 
advance  agreement  by  the  parties 
specifies  the  procedure  to  be  followed 
in  making  presentations,  as  well  as  the 
role  of  the  neutral  advisor.  Upon 
conclusion  of  the  presentations, 
settlement  negotiations  are  conducted. 
The  neutral  advisor  may  assist  the 
parties  in  negotiating  settlement, 
including  m^ing  non-binding 
recommendations. 

(3)  Summary  trial  with  binding 
decision.  A  summary  trial  with  binding 
decision  is  a  procedure  in  which  the 
scheduling  of  an  appeal  is  expedited 
and  the  parties  try  their  appeal 
informally  before  an  administrative 
judge  or  panel  of  judges.  The  length  of 
the  trial  emd  the  time  for  presentation 
and  decision  are  tailored  to  the  needs  of 
the  particular  case.  Trial  procedures  and 
rules  applicable  to  appeals  are  modified 
or  eliminated  to  expedite  resolution  of 
the  appeal.  The  parties  must  agree, 
however,  that  all  decisions,  rulings,  and 
orders  by  the  judge(s)  are  final, 
conclusive,  and  not  appealable,  and 
may  not  be  set  aside,  except  for  fraud. 

A  summary  “bench”  decision  is  issued 
at  the  conclusion  of  the  trial  or  a 
summary  written  decision  will  be 
issued  within  ten  (10)  days  of  either  the 
trial’s  conclusion  or  receipt  of  a  trial 
transcript. 

(4)  Mediation.  Mediation  is  a  process 
in  which  a  neutral  and  impartial  third 
party  assists  the  Government  and  the 
contractor  in  conflict  to  negotiate  an 
acceptable  settlement  of  contested 
issues.  The  mediator  is  jointly  selected 
and  is  asked  by  the  disputing  parties  to 
assist  them  to  reach  a  voluntary 
agreement.  The  mediator  has  no 
decisionmaking  authority  and 'cannot 
impose  a  decision.  Mediation  assistance 
involves  working  with  the  parties  to 
improve  their  communications,  clarify 
or  interpret  data,  identify  key  issues  to 
be  discussed,  design  an  effective 
negotiation  process,  generate  settlement 
options,  or  help  to  identify  or  formulate 
areas  of  agreement.  Additional 
information  is  available  in  Army  Corps 
of  Engineers  IWR  Pamphlet  91-ADR-P- 
3,  Mediation,  September  1991;  and 


Administrative  Conference  of  the  U.S., 
Mediation:  A  Primer  for  Federal 
Agencies,  available  from  A/OPE. 

(5)  Arbitration.  Non-binding 
arbitration  is  a  process  in  which  a 
dispute  is  jointly  submitted  by  the 
Government  and  a  contractor  to  em 
impartial  and  neutral  person  or  panel 
who  provides  a  written,  non-binding 
opinion  used  as  a  guide  for  negotiations 
toward  a  settlement.  Although  the 
Administrative  Dispute  Resolution  Act 
of  1990  (Pub.  L.  101-552)  allows 
agencies  to  use  binding  arbitration,  the 
law  provides  that  the  agency  head  may 
vacate  any  arbitration  award  within  30 
days  after  it  is  served  on  all  parties.  For 
this  reason,  non-binding  arbitration  is 
preferable.  Additional  information  is 
available  in  Army  Corps  of  Engineers 
IWR  Pamphlet  91-ADR-P-2,  Non- 
Binding  Arbitration,  September  1990, 
available  from  A/OPE. 

(6)  Partnering.  Partnering  involves  an 
agreement  in  principle  to  share  the  risks 
involved  in  completing  a  project,  and  to 
establish  and  promote  a  partnership 
environment.  Partnering  itself  is  not  a 
contractual  agreement  and  it  does  not 
create  any  legally  enforceable  rights,  but 
instead  partnering  seeks  to  create  a  new 
cooperative  attitude  in  completing 
Government  contracts.  The  three  basic 
steps  in  partnering  are: 

(i)  Establish  the  new  relationship 
through  personal  contact  among  the 
principals  for  the  Government  and  the 
contractors  before  the  work  begins: 

(ii)  Prepare  a  joint  statement  of  goals 
establishing  common  objectives  in 
specific  detail  for  reaching  the  goals; 
emd, 

(iii)  Identify  specific  dispute 
prevention  processes  designed  to  head 
off  problems,  evaluate  performance,  and 
promote  cooperation.  Additional 
information  is  available  in  Army  Corps 
of  Engineers  IWR  Pamphlet  91-ADR-P- 
4,  Partnering,  December  1991,  available 
from  A/OPE. 

(d)  ADR  procedures.  The  ADR  method 
shall  be  selected  voluntarily  by  both  the 
Government  and  the  contractor.  Both 
parties  shall  agree  on  the  procedures  to 
be  followed,  including  the  agenda  and 
amount  of  time  allowed  for  each  party 
to  present  its  case.  The  parties  may 
choose  not  to  have  a  written  transcript 
or  hearing  on  the  record,  as  this  might 
inhibit  settlement.  Also,  the  decision 
rendered,  if  any,  should  not  be 
considered  to  establish  any  precedent 
for  future  litigation  unless  the  parties 
agree  otherwise.  In  cases  where  the 
parties  agree  to  pay  jointly  for  a  third- 
party  neutral  advisor,  it  is 
recommended  that  the  parties  and  the 
advisor  agree  on  a  fair  and  reasonable 
price.  The  Government  would  then 


issue  a  simpliHed  acquisition  (if  the 
dollar  amount  does  not  exceed  the 
simplified  acquisition  limitation)  for 
50%  of  the  agreed  price,  and  the  advisor 
would  submit  separate  invoices  (each 
for  50%  of  the  price)  to  the  Government 
and  the  contractor. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  634— MAJOR  SYSTEMS 
ACQUISITION 

634.001  [Amended] 

126.  and  127.  Section  634.001  is 
amended  by  removing  “$10,000,000” 
and  inserting  “$30,000,000”  in  its  place 
in  paragraph  (b);  and  by  removing  the 
words  “agency  head”  and  inserting 
“Under  Secretary  for  Management”  in 
their  place  in  the  first  sentence  of 
paragraph  (c). 

128.  Section  634.001-70  is  amended 
by  adding  the  following  definition: 

634.001-70  Supplemental  definitions. 

*  *  *  *  Ik 

Major  Acquisition  Program  Office  (A/ 
IM/MAPO)  is  located  within  the  Office 
of  Information  Management.  It  has 
managerial  and  operational 
responsibilities  relative  to  all  major 
information  resource  acquisitions. 

129.  Section  634.003  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
and,  by  removing  the  words  “The 
Deputy  Assistant  Secretary  for 
Operations”  and  inserting  “The  Under 
Secretary  for  Management”  in  their 
place  in  paragraph  (b): 

634.003  Responsibilities. 

(a)  The  Procurement  Executive  is  the 
agency  head’s  designee  for  the  purposes 
of  FAR  34.003(a).  Written  procedures 
for  acquiring  Federal  Information 
Processing  (FIP)  resources  by  A/IM/ 
MAPO  are  contained  in  the  “Source 
Selection  Procedures  Guide”,  issued  by 
that  Office. 

*  Ik  Ik  *  * 

130.  Sections  634.005  and  634.005-6 
are  added  to  read  as  follows: 

634.005  General  requirements. 

634.005-6  Full  production. 

The  Deputy  Secretary  is  the  agency 
head  for  the  purposes  of  FAR  34.005-6. 

PART  636— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

636.101-70  [Amended] 

131.  and  132.  Section  636.101-70  is 
amended  by  removing  the  words  “are 
excepted”  and  inserting  the  words  “may 
be  excepted”  in  their  place. 

133.  Section  636.602  is  revised  to  read 
as  follows: 
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636.602  Selection  of  firms  for  architect- 
engineer  contracts. 

636.602- 4  Selection  authority. 

(a)  The  final  selection  decision  shall 
he  made  as  designated  by  the  Deputy 
Assistant  Secretary  for  Foreign 
-  Buildings  Operations  for  acquisitions 
issued  by  that  office;  the  Director, 
Moscow  Embassy  Buildings  Control 
Office,  for  Moscow  chancery  building(s) 
only;  and,  the  appropriate  head  of  the 
contracting  activity  for  all  other  actions. 

636.602- 6  Short  selection  processes  for 
contracts  not  to  exceed  the  simplified 
acquisition  limitation. 

The  short  selection  process  described 
in  FAR  36.602-5  is  authorized  for  use 
for  contracts  not  expected  to  exceed  the 
simplified  acquisition  limitation. 

PART  637— SERVICE  CONTRACTING 

637.104-70  [Amended] 

134.  and  135.  Section  637.104-70  is 
amended  by  adding  the  words  “and  the 
Moscow  Embassy  Control  Office”  after 
“For  the  Office  of  Foreign  Buildings”  in 
paragraph  (f). 

136.  Section  637.106  is  added  to  read 
as  follows: 

637.106  Funding  and  term  of  service 
contracts. 

The  Department’s  statutory  authority 
for  authorizing  contracts  for  services 
funded  by  annual  appropriations  to  be 
performed  in  two  fiscal  years,  if  the  total 
amount  for  such  contracts  is  obligated 
in  the  earlier  fiscal  year,  is  22  U.S.C. 
2696(e).  See  DOSAR  632.703-3. 

137.  Section  637.110  is  revised  to  read 
as  follows: 

637.1 1 0  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  652.237-70,  Compensatory 
Time  Off,  in  personal  services  contracts 
awarded  in  support  of  International 
Narcotics  Control  programs  overseas,  if 
the  contracting  officer  determines  its 
use  appropriate. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  652.237-71,  Identification/ 
Building  Pass,  in  all  solicitations  and 
contracts  where  contractor  personnel 
require  frequent  and  continuing  access 
to  Department  of  State  facilities. 

(c)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.237-72,  Observance  of 
Legal  Holidays  and  Administrative 
Leave,  in  all  solicitations  and  contracts 
where  contractor  personnel  will  be 
working  on-site  in  any  Department  of 
State  facility. 


Subpart  637.2  (637.204, 637.204-70, 
637.270) — [Removed] 

138.  Subpart  637.2,  consisting  of 
sections  637.204,  637.204-70,  and 
637.270,  is  removed. 

PART  630-ACQUISITION  OF 
INFORMATION  RESOURCES 

139.  and  140.  Part  639  is  added  to 
read  as  follows: 

PART  639— ACQUISITION  OF 
INFORMATION  RESOURCES 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 

2658. 

639.001-70  Policy. 

(a)  The  Assistant  Secretary  of  State  for 
Administration  is  the  Department’s 
Designated  Senior  Official  as  defined  in 
the  Federal  Information  Resources 
Management  Regulation  (FIRMR)  201- 
39.201. 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  642— CONTRACT 
ADMINISTRATION 

141.  Section  642.270  is  revised  to  read 
as  follows: 

642.270  Contracting  Ofticer's 
Representative  (COR). 

(a)  Scope.  Contracting  officers  may 
designate  technically  qualified 
personnel  as  their  authorized 
representatives  to  assist  in  the 
administration  of  contracts.  This  section 
is  mandatory  for  domestic  contracting 
activities  and  recommended  for 
overseas  contracting  activities. 

(b)  Policy.  It  is  Department  policy  that 
only  Department  of  State  employees 
who  have  completed  adequate  training 
and  have  the  necessary  experience  and 
judgment  shall  be  appointed  as  CORs. 
This  policy  shall  be  reinforced  by 
contracting  officers  and  administered 
jointly  by  A/OPE  and  FSl.  Required 
training  shall  be  funded  by  the  COR’s 
office. 

642.271  '[Amended] 

142.  Section  642.271  is  amended  to 
add  the  words  “a  clause  substantially 
the  same  as”  after  the  word  "insert”. 

PART  643— CONTRACT 
MODIFICATIONS 

143.  Section  643.102-70  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

643.1 02-70  Contract  compliance  and 
review. 

(a)  *  *  * 

.(b)  Subpart  604.70  prescribes  the 
review  requirements  for  modifying 


contracts  for  supplies  and  services, 
including  construction.  The  contracting 
officer  shall  submit  such  contract 
modifications  to  A/OPE  when: 

(i)  The  modification  itself  exceeds  the 
thresholds  established  in  604.7002(a); 

(ii)  The  modification  will  cause  the 
contract  to  exceed  the  thresholds 
established  in  604.7002(a);  or, 

(iii)  Any  proposed  change  under  the 
modification  results  in  an  increase  or 
decrease  exceeding  the  thresholds  in 
604.7002(a)  in  any  of  the  individual  cost 
elements  of  the  existing  contract. 

PART  647— TRANSPORTATION 

144.  and  145.  Part  647  is  added  to 
read  as  follows: 

PART  647— TRANSPORTATION 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 

2658. 

647.000  Scope  Of  part 

The  FAR  and  DOSAR  do  not  apply  to 
the  acquisition  of  transportation 
services  via  Government  bill  of  lading 
(GBL)  or  other  similar  forms. 

PART  649— TERMINATION  OF 
CONTRACTS 

146  and  147.  Part  649  is  added  to  read 
as  follows; 

PART  649— TERMINATION  OF 
CONTRACTS 

Subpart  649.1 — General  Principles 

649.106  Fraud  or  other  criminal  conduct. 
649.111  Review  of  proposed  settlements 
Authority:  40  U.S.C.  486(c);  22  U.S.C. 

2658. 

Subpart  649.1 — General  Principles 
649.1 06  Fraud  or  other  criminal  conduct. 

If  the  Termination  Contracting  Officer 
(TCO)  suspects  fraud  or  other  criminal 
conduct  related  to  the  settlement  of  a 
terminated  contract,  the  TCO  shall 
discontinue  negotiations  and  report  the 
facts  to  the  Office  of  the  Inspector 
General. 

649.1 1 1  Review  of  proposed  settlements. 

All  proposed  termination  settlements 
shall  be  reviewed  and  approved  by  the 
Office  of  the  Legal  Adviser  for  legal 
sufficiency.  In  addition, 

(a)  All  proposed  termination 
settlements  from  domestic  contracting 
activities  shall  be  approved  by  the  head 
of  the  contracting  activity;  and 

(b)  All  proposed  termination 
settlements  from  overseas  contracting 
activities  shall  be  approved  by  the 
Procurement  Executive. 
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PART  651— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

148.  and  149.  Part  651  is  added  to 
read  as  follows: 

PART  651— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

Authority:  40  U.S.C.  486(c);  22  U.S.r. 

2658. 

Subpart  651.70— Contractor  Use  of 
Travel  Advances,  Official  Travel 
Orders,  and  Government  Travel 
Requisitions 

651.701  Policy. 

(a)  It  is  the  Department’s  policy  that 
contractors  shall  not: 

(1)  Receive  travel  advances  from  the 
Department  for  contract-related  travel; 

(2)  Travel  under  official  travel  orders; 
or, 

(3)  Receive  Government  Travel 
Requisitions  (GTRs)  for  transportation. 

(b)  All  contract-related  travel  shall  be 
performed  on  the  contractor’s  accoimt 
with  reimbursement  provided  after 
submission  of  a  proper  voucher. 

(c)  This  policy  does  not  apply  to 
personal  services  contractors;  provided, 
that  such  contractors  are  paid  through 
the  Department’s  payroll  system  and 
they  are  subject  to  the  standard  payroll 
deductions  of  Federal  Withholding  Tax 
and  FICA.  It  also  does  not  apply  to 
contracts  awarded  by  the  Office  of 
Language  Services  (A/OPR/LS). 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  652— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

652.202- 70  [Removed] 

150.  and  151.  Section  652.202-70  is 
removed. 

152.  Section  652.203-70  is  added  to 
read  as  follows: 

652.203- 70  Prohibition  Against  the  Use  of 
Federal  Employees. 

As  prescribed  in  603.670,  insert  the 
following  clause: 

Prohibition  Against  the  Use  of  Federal 
Employees  (Aug  1994) 

In  accordance  with  Federal  Acquisition 
Regulation  3.601,  contracts  are  not  to  be 
awarded  to  Federal  employees  or  a  business 
concern  or  other  organization  owned  or 
substantially  owned  or  controlled  by  one  or 
more  Federal  employees.  For  the  purposes  of 
this  contract,  this  prohibition  against  the  use 
of  Federal  employees  includes  any  work 
performed  by  the  contractor  or  any  of  its 
employees,  subcontractors,  or  consultants. 
(End  of  clause) 

153.  Section  652.203-71  is  added  to 
read  as  follows;  _ 


652.203-71  Certification  Regarding 
Federal  Employment 

As  prescribed  in  603.670,  insert  the 
following  provision: 

Certification  Regarding  Federal  Employment 
(Aug  1994) 

By  submitting  an  offer,  the  offeror  hereby 
certifies  that  it  is  not  owned  or  substantially 
owned  or  controlled  by  one  or  more  Federal 
employees. 

(End  of  provision) 

154.  Section  652.206-70  is  added  to 
read  as  follows: 

652.206-70  Competition  Advocacy/ 
Ombudsntan. 

As  prescribed  in  606.570,  insert  the 
following  provision: 

Competition  Advocacy/Ombudsman  (Aug 
1994) 

The  Department  of  State’s  Competition 
Advocate  is  responsible  for  assisting  industry 
in  removing  restrictive  requirements  from 
Department  of  State  solicitations  and 
removing  barriers  to  full  and  open 
competition.  If  such  a  solicitation  is 
considered  competitively  restrictive  or  does 
not  appear  properly  conducive  to 
competition  and  contracting  practices, 
potential  offerors  are  encouraged  to  first 
contact  the  contracting  office  for  the 
respective  solicitation  identified  elsewhere  in 
this  solicitation.  If  concerns  are  not 
adequately  addressed,  contact  the 
Department  of  State  Competition  Advocate 
on  (703)  516-1686,  or  write  to:  U.S. 
Department  of  State,  Competition  Advocate, 
Office  of  the  Procurement  Executive,  A/OPE/ 
CA,  Suite  603,  SA-6,  Washington,  DC  20522- 
0602. 

(End  of  provision) 

652.214- 70  [Removed] 

652.21 4- 71  [Redesignated  as  652.21 4-70] 

155.  Section  652.214-70  is  removed; 
section  652.214-71  is  redesignated  as 

652.214- 70;  and  the  date  for  the  clause 
at  redesignated  652.214-70  is  revised 
from  “{JUL  1988)”  to  “(AUG  1994)”. 

652.214- 72  [Removed] 

156.  Section  652.214-72  is  removed. 

157.  Section  652.216-70  is  amended 
by  revising  the  clause  to  read  as  follows: 

652.216- 70  Ordering — Indefinite-Delivery 
Contracts. 

***** 

Ordering — ^Indefinite-Delivery  Contracts 
(Aug  1994) 

The  Government  shall  use  the  Optional 
Form  (OF)  347,  Order  for  Supplies  or 
Services,  to  issue  orders  under  this  contract. 
(End  of  clause) 

158.  Section  652.216-71  is  added  to 
read  as  follows: 

652.216- 71  Price  Adjustment 

As  prescribed  in  616.203—4,  insert  a 
clause  substantially  the  same  as  follows: 


Price  Adjustment  (Aug  1994) 

(a)  The  contract  cost  may  be  adjusted  based 
on  increases  or  decreases  in  actual  costs  of 
direct  service  labor  which  result  directly 
from  laws  enacted  and  efiective  during  the 
term  of  this  contract  by  the  [insert  name  of 
country]  Government. 

(b)  For  the  contracting  officer  to  consider 
any  request  for  adjustment,  the  contractor 
shall  demonstrate  in  writing: 

(1)  That  the  change  in  the  law  occurred 
subsequent  to  the  award  date  of  the  contract; 
and 

(2)  That  the  change  in  the  law  could  not 
have  been  reasonably  anticipated  prior  to 
contract  award;  and 

(3)  How  the  change  in  the  law  directly 
affects  the  direct  cost  of  direct  service  labor 
under  the  contract. 

(c)  The  contractor  shall  present 
documentation  that  clearly  supports  any 
request  for  adjustment,  including  the 
calculation  of  the  amount  of  adjustment 
requested.  This  documentation  must  identify 
and  provide  the  appropriate  portions  of  the 
text  of  the  particular  law  from  which  the 
request  is  derived. 

(d)  Any  request  fur  adjustment  shall  be 
certified  by  signature  by  an  officer  or  general 
partner  of  the  contractor  having  overall 
responsibility  for  the  conduct  of  the 
contractor’s  affairs. 

(e)  No  adjustment  shall  be  made  to  the 
contract  price  that  relates  to  any  overhead, 
fixed  costs,  profit  or  fee  for  the  contractor. 
Only  the  amount  charged  to  direct  service 
labor  cost  shall  be  considered  by  the 
Government  as  basis  for  contract  price 
adjustments. 

(f)  No  request  by  the  contractor  for  an 
adjustment  under  this  clause  shall  be 
allowed  if  asserted  after  final  payment  under 
this  contract  has  been  made. 

(g)  This  clause  shall  only  apply  to  laws 
enacted  by  the  [insert  name  of  country] 
Government  meeting  the  criteria  set  forth 
above  in  paragraph  (a).  No  adjustments  shall 
be  made  due  to  currency  devaluations  or 
fluctuations  in  exchange  rates. 

(End  of  clause) 

159.  Section  652.219-70  is  added  to 
read  as  follows- 

652.21 9-70  Department  of  State 
Subcontracting  Goals. 

As  prescribed  in  619.708-70,  insert  a 
provision  substantially  the  same  as 
follows: 

Department  of  State  Subcontracting  Goals 
(Aug  1994) 

(a)  The  offeror  shall  provide  a  Small,  Small 
Disadvantaged  and  Woman-Owned 
Enterprise  Subcontracting  Plan  that  details 
its  approach  to  selecting  and  using  Small, 
Small  Disadvantaged,  and  Woman-Owned 
Business  Enterprises  as  requested  by  the 
contracting  officer. 

(b)  For  the  fiscal  year  [insert  appropriate 
fiscal  year],  the  Department’s  subcontracting 
goals  are  as  follows; 

(1)  Goal  for  subcontracting  to  SB: 


(2)  Goal  for  subcontracting  to  SDB: 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


47603 


(3)  Goal  for  subcontracting  to  SWB: 


(4)  Omnibus  goals  (if  applicable); 

(i)  10%  to  minority  business 

(ii)  10%  to  small  business 
(End  of  provision) 

160.  Section  652.223-70  is  added  to 
read  as  follows: 

652.223-70  Estimates  of  the  Total 
Percentage  of  Recovered  Materials  to  be 
Utilized  in  the  Performance  of  the  Contract. 

As  prescribed  in  623.480(a),  insert  the 
following  provision: 

Estimates  of  The  Total  Percentage  of 
Recovered  Materials  to  be  Utilized  in  The 
Performance  of  the  Contract  (Aug  1994) 

(a)  As  required  under  Section  6002  of  the 
Resource  Conservation  and  Recovery  Act,  an 
officer  or  employee  of  the  offeror  shall 
estimate  the  total  percentage  of  recovered 
material  to  be  utilized  in  the  performance  of 
the  contract. 

(b)  1,  [insert  name  of  certifier)  am  an  officer 
employee  responsible  for  the  preparation  of 
this  offer  and  hereby  estimate  the  total 
percentage  of  recovered  material  to  be 
utilized  in  the  performance  of  the  contract  as 
follows: 

PRODUCT 

ESTIMATE  OF  TOTAL 
PERCENT  OF  RECOVERED 
MATERIAL  TO  BE 
UTILIZED 


(End  of  provision) 

161.  Section  652.223-71  is  added  to 
read  as  follows: 

652.223-71  Certification  of  Minimum 
Content  Actually  Utilized  in  the 
Performance  of  the  Contract 

As  prescribed  in  623.480(b),  insert  the 
following  clause: 

Certification  of  Minimum  Content  Actually 
Utilized  in  the  Performance  of  the  Contract 
(Aug  1994) 

(a)  As  required  under  Section  6002  of  the 
Resource  Conservation  and  Recovery  Act,  an 
officer  or  employee  of  the  contractor  shall 
execute  the  following  certification: 

I,  [insert  name  of  certifier),  am  an  officer 
or  employee  responsible  for  the  performance 
of  this  contract  and  hereby  certify  the 
following  minimum  recovered  material 
content  was  actually  utilized  in  the 
performance  of  this  contract: 

PRODUCT 

PERCENT  OF  MINIMUM 
RECOVERED  MATERIAL 
ACTUALLY  UTIUZED 


(b)  The  contractor  shall  submit  this 
certification  by  January  31  in  each  year 
during  the  period  of  performance  of  this 
contract.  The  period  of  the  certification  shall 
cover  the  preceding  calendar  year. 


Signature  of  the  officer  or  employee 


Typed  name  of  officer  or  employee 


Title 


Name  of  company,  firm,  or  organization 
Date 

(End  of  clause) 

162.  Section  652.223-72  is  added  to 
read  as  follows: 

652.223- 72  Use  of  Double-Sided  Copying 
in  the  Submissions  of  Bids  or  Proposals. 

As  prescribed  in  623.480(c),  insert  the 
following  provision: 

Use  of  Doubled-Sided  Copying  in  the 
Submission  of  Bids  or  Proposals  (Aug  1994) 

(a)  For  the  purposes  of  this  provision, 
“doubled-sided  copying”  means  copying  two 
one-sided  originals  on  to  the  front  and  back 
side  of  one  sheet  of  paper. 

(b)  Unless  otherwise  stated  in  the 
solicitation,  offerors  shall  use  doubled-sided 
copying  to  reproduce  all  bids  or  proposals  in 
response  to  this  solicitation. 

(End  of  provision) 

163.  Section  652.223-73  is  added  to 
read  as  follows: 

652.223- 73  Use  of  Doubled-Sided  Copying 
in  the  Submission  of  Reports. 

As  prescribed  in  623.480(d),  insert  the 
following  clause: 

Use  of  Doubled-Sided  Copying  in  the 
Submission  of  Reports  (Aug  1994) 

(a)  For  the  purposes  of  this  clause, 
"double-sided  copying”  means  copying  two 
one-sided  originals  on  to  the  front  and  back 
side  of  one  sheet  of  paper. 

(b)  Unless  otherwise  stated  in  this  contract 
or  otherwise  directed  by  the  contracting 
officer,  the  contractor  shall  use  double-sided 
copying  to  reproduce  any  progress  report, 
draft  report,  or  final  report  produced  under 
this  contract. 

(End  of  clause) 

164.  Section  652.223-74  is  added  to 
read  as  follows: 

652.223- 74  Use  of  Fly  Ash  as  a  Partial 
Replacement  for  Cement  and  Concrete. 

As  prescribed  in  623.480(e),  insert  the 
following  clause: 

Use  of  Fly  Ash  As  a  Partial  Replacement  for 
Cement  and  Concrete  (Aug  1994) 

The  Architect/Engineer  shall  specify  the 
performance  requirements  of  the  cement  and 
concrete  products  required  under  the 
contract  using  standard  specifications  when 
available.  Consistent  with  such  performance 
specifications,  the  Architect/Engineer  shall 
specify  the  use  of  fly  ash,  a  finely  divided 
residue  resulting  from  the  combustion  of 
coal,  as  a  partial  replacement  for  cement  and 
concrete  to  the  maximum  extent  practicable 
in  accordance  with  ANSI/ASTM  Standards 
and  all  applicable  codes. 


(End  of  clause) 

165.  Section  652.223—75  is  added  to 
read  as  follows: 

652.223-75  Use  of  Recovered  Materials  in 
Building  Insulation  Products. 

As  prescribed  in  623.480(f),  insert  the 
following  clause: 

Use  of  Recovered  Materials  in  Building 
Insulation  Products  (Aug  1994) 

(a)  This  clause  applies  to  building 
insulation  products  used  in  the  construction 
of  ceilings,  floors,  foundations,  and  walls, 
and  includes  blanket,  board,  spray-in  place 
and  loose-fill  insulations. 

(b)  The  Department’s  minimum  content 
standard  for  recovered  material  in  building 
insulation  products  is  set  forth  below. 


Material  type  | 

Percent  by  weight 

Cellulose  loose-fill 

75%  post-consumer 

and  spray  on. 

recovered  material. 

Perlite  composition 

23%  post-consumer 

board. 

Plastic  Rigid  Foams 
— polyisocyra- 
nurate/polyure- 
thane: 

recovered  paper. 

—rigid  foam  . 

9%  recovered  mate¬ 
rial. 

— foam-in-place  . 

5%  recovered  mate¬ 
rial. 

— glass  fiber  re- 

6%  recovered  mate- 

inforced. 

rial. 

Phoenolic  rigid  foam  . 

5%  recovered  mate¬ 
rial. 

Rock  Wool  . 

75%  recovered  male- 

rial. 

Note:  The  minimum  content  standards  are 
based  on  the  weight  of  the  material  (not 
volume)  in  the  insulating  core  only. 

(c)  The  Architect/Engineer  shall  include  as 
a  design  consideration  the  Department’s 
preference  for  the  use  of  building  insulation 
produced  with  recovered  materials.  The 
Architect/Engineer  shall  specify  the  type  of 
building  insulation  products  to  be  supplied, 
and  shall  justify  in  writing  the  basis  of  the 
selected  product  type  if  it  is  not  listed  above, 
or  if  any  product  listed  above  has  a  higher 
minimum  content  standard  than  the  selected 
product. 

(End  of  clause) 

166.  Section  652.223-76  is  added  to 
read  as  follows: 

652.223-76  Use  of  Lubricating  Oils 
Containing  Re-Refined  Oils. 

As  prescribed  in  623.480(g),  insert  the 
following  clause: 

Use  of  Lubricating  Oils  Containing  Re- 
Refined  Oils  (Aug  1994) 

(a)  If  the  contractor  is  required  to  supply 
lubricating  oils,  hydraulic  fluids,  or  gear  oils 
under  this  contract,  the  contractor  shall 
supply  products  conforming  to  the  listed 
military  specifications  as  set  forth  below 
unless  the  contracting  o^icer  determines  that 
the  listed  products  will  not  satisfy  the 
Department’s  needs. 
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ERA  LUBRICATING  OILS  CONTAINING  RE¬ 
REFINED  OIL 

(1)  ENGINE  LUBRICATING  OILS 

(i)  MIL-L-46152  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine, 
Administrative  Service 

(ii)  API  Engine  Service  Category  SF-1980 
Gasoline  Engine  Warranty  Maintenance 
Service 

(iii)  API  Engine  Service  Category  CC-Diesel 
Engine  Service 

(iv)  MIL-L-2104D  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine, 
Tactical  Service 

(v)  API  Engine  Service  Category  CD-Diesel 
Engine  Service 

(vi)  MIL-L-21260D  (or  current  version) — 
Lubricating  Oil  Internal  Combustion  Engine, 
Preservative  and  Break-In 

(vii)  MlL-L-46167  (or  current  version) — 
Lubricating  Oil,  Internal  Combustion  Engine, 

"^”(2)  HYDRAULIC  FLUIDS 

(i)  MIL-H-5606  (or  current  version) — 
Hydraulic  Fluid,  Petroleum  Base;  Aircraft, 
Missile,  and  Ordnance 

(ii)  MIL-H-6083  (or  current  version) — 
Hydraulic  Fluid,  Petroleum  Base: 

Preserv’ation  and  Operation 

(3)  GEAR  OILS 

(i)  MIL-L-2105D  (or  current  version) — 
Lubricating  Oil,  Gear  Multipurpose 

(b)  Copies  of  the  above  specifications  may 
be  obtained  from:  Standardization  Document 
Order  Desk,  Building  4,  Section  D,  700 
Robbins  Avenue,  Philadelphia,  PA  19111- 
5094. 

(c)  Any  lubricating  oils,  hydraulic  fluids, 
or  gear  oils  delivered  under  this  contract  that 
conform  to  the  above  listed  military 
specifications  shall  contain  a  minimum  of 
25%  re-refined  oils. 

(End  of  clause) 

167.  Section  652.223-77  is  added  to 
read  as  follows: 

652.223- 77  Use  Of  Retread  Tires. 

As  prescribed  in  623.480(h),  insert  the 
following  clause: 

Use  of  Retread  Tires  (Aug  1994) 

(a)  If  the  contractor  is  required  to  maintain 
or  replace  Government  tires  under  this 
contract,  the  contractor  shall  to  the  maximum 
extent  practicable  obtain  retreading  services 
for  existing  tires,  if  the  carcass  is  retreadable, 
from  firms  identified  in  the  U.S.  General 
Services  Administration’s  Federal  Supply 
Schedule  26  II,  Pneumatic  Tires. 

(b)  If  such  retreading  services  are  not 
practicable,  replacement  retread  tires  shall  be 
procured  in  accordance  with  GSA 
specification  ZZ-T-381  for  replacement  tires. 
(End  of  clause) 

168.  Section  652.223-78  is  added  to 
read  as  follows: 

652.223- 78  Use  of  Recovered  Materials  in 
Paper  and  Paper  Products. 

As  prescribed  in  623.480(i),  insert  the 
following  clause: 


Use  of  Recovered  Materials  in  Paper  and 
Paper  Products  (AUG  1994) 

(a)  If  the  contractor  is  required  under  this 
contract  to  deliver  any  of  the  paper  and  paper 
products  listed  below,  all  such  items 
delivered  shall  meet  the  minimum  content 
standards  for  recovered  materials, 
postconsumer  recovered  materials,  or  waste 
paper  set  forth  in  paragraph  (b). 

(1)  Recovered  materials  are  defined  as 
waste  material  and  by-products  that  have 
been  recovered  or  diverted  from  solid  waste, 
not  including  those  materials  and  by¬ 
products  generated  from,  and  commonly 
reused  within,  an  original  manufacturing 
process. 

(2)  Postconsumer  recovered  materials  are 
defined  as  waste  materials  recovered  fium 
retail  stores,  office  buildings,  homes  and  so 
forth  after  they  passed  through  their  end 
usage  as  a  consumer  item. 

(3)  Waste  paper  is  defined  as  all  items  from 
the  first  two  categories  above  in  addition  to 
forest  residues,  and  manufacturing  and  other 
wastes. 

(b)  Unless  otherwise  stated  in  this  contract 
or  otherwise  directed  by  the  contracting 
officer,  the  contractor  shall  use  “High  Grade 
Bleached  Printing  and  Writing  Papers”  as 
defined  in  this  clause  to  produce  all  progress 
reports,  final  reports,  and  any  other  products 
required  to  be  delivered  to  the  Government 
under  this  contract. 

MINIMUM  CONTENT  STANDARDS  FOR 
SELECTED  PAPER  AND  PAPER  PRODUCTS 
NEWSPRINT— 40%  minimum  postconsumer 
recovered  materials  HIGH  GRADE 
BLEACHED  PRINTING  AND  WRITING 
PAPERS 

Offset  printing — 50%  minimum  water  paper 
Mimeo  and  duplicator  paper — 50% 
minimum  waste  paper 
Writing  (stationery) — 50%  minimum  waste 
paper 

Office  paper  (e.g.,  note  pads) — 50% 
minimum  waste  paper 

Paper  for  high  speed  copiers — 50%  minimum 
waste  paper 

Envelopes — 50%  minimum  waste  paper 
Form  bond  including  computer  paper  and 
carbonless — 50%  minimum  waste  paper 
Book  papers — 50%  minimum  waste  paper 
Bond  papers — 50%  minimum  waste  paper 
Ledger — 50%  minimum  waste  paper 
Cover  stock — 50%  minimum  waste  paper 
Cotton  fiber  papers — 25%  minimum 
recovered  materials  and  50%  minimum 
waste  paper 
TISSUE  PRODUCTS 

Toilet  tissue — 20%  minimum  postconsumer 
recovered  materials 

Paper  towels — 40%  minimum  postconsumer 
recovered  materials 
Paper  napkings — 30%  minimum 
postconsumer  recovered  materials 
Facial  tissue — 5%  minimum  postconsumer 
recovered  materials 
Doilies— 40%  minimum  postconsumer 
recovered  materials 
Industrial  wipes — 0%  minimum 
postconsumer  recovered  materials 
UNBLEACHED  PACKAGING 
Corrugated  boxes — 35%  minimum 
postconsumer  recovered  materials 


Fiber  boxes — 35%  minimum  postconsumer 
recovered  materials  Brown  papers  (e.g., 
bags) — 5%  minimum  postconsumer 
recovered  materials 
RECYLED  PAPERBOARD 

Recycled  paperboard  products — 80% 
minimum  postconsumer  recovered 
materials 

Pad  backing — 90%  minimum  postconsumer 
recovered  materials 
(End  of  clause) 

169.  Section  652.228-71  is  added  to 
read  as  follows: 

652.228- 71  Worker’s  Compensation 
Insurance  (Defense  Base  Act) — Services. 

As  prescribed  in  628.305(b)(1),  insert 
the  following  clause: 

Worker’s  Compensation  Insurance  (Defense 
Base  Act) — Services  (Aug  1994) 

(a)  This  clause  supplements  FAR  52.228- 
3. 

(b)  The  contractor  agrees  to  procure 
Defense  Base  Act  (DBA)  insurance  pursuant 
to  the  terms  of  the  contract  between  the 
Department  of  State  and  the  Department’s 
DBA  insurance  carrier  unless  the  contractor 
has  a  DBA  self-insurance  program  approved 
by  the  Department  of  Labor.  The  contractor 
shall  submit  a  copy  of  the  Department  of 
Labor’s  approval  to  the  contracting  officer 
upon  contract  award. 

(c)  If  the  Department  of  State  or  the 
contractor  has  secured  a  waiver  of  DBA 
coverage  for  contractor’s  employees  who  are 
not  citizens  of,  residents  of,  or  hired  in  the 
United  States,  the  contractor  agrees  to 
provide  such  employees  with  worker’s 
compensation  benefits  as  required  by  the 
laws  of  the  country  in  which  the  employees 
are  working,  or  by  the  laws  of  the  employee’s 
native  country,  whichever  offers  greater 
benefits. 

(d)  The  contractor  agrees  to  insert  a  clause 
substantially  the  same  as  this  one  in  all 
subcontracts  to  which  the  DBA  is  applicable. 
Subcontractors  shall  be  required  to  insert  a 
similar  clause  in  any  of  their  subcontracts 
subject  to  the  DBA. 

(e)  The  cost  of  DBA  insurance  is  paid  on 
an  annual  basis.  If  the  period  of  performance 
of  this  contract  extends  beyond  one  year,  the 
Department  shall  reimburse  the  contractor  for 
any  additional  insurance  cost  on  a 
reimbursable  basis  through  a  contract 
modification. 

(f)  Should  the  rates  for  DBA  insurance 
coverage  increase  during  the  performance  of 
this  contract,  the  Department  shall  reimburse 
the  contractor  for  the  increased  cost  through 
a  contract  modification.  In  the  event  the  DBA 
insurance  rates  decrease  during  contract 
performance,  the  contractor  shall  reduce  the 
reimbursable  cost  proportionately. 

(End  of  clause) 

170.  Section  652.228-72  is  added  to 
read  as  follows: 

652.228- 72  Worker’s  Compensation 
Insurance  (Defense  Base  Act) — 
Construction. 

As  prescribed  in  628.305(b)(2),  insert 
the  following  clause: 
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Worker's  Compensation  Insurance  (Defense 
Base  Act)— Construction  (Aug  1994). 

(a)  This  clause  supplements  FAR  52.228- 
4. 

(b)  The  contractor  agrees  to  procure 
Defense  Base  Act  (DBA)  insurance  pinsuant 
to  the  terms  of  the  contract  between  the 
Department  of  State  and  the  Department’s 
DBA  insurance  carrier  unless  the  contractor 
has  a  DBA  self-insurance  program  approved 
by  the  Department  of  Labor.  The  contractor 
shall  submit  a  copy  of  the  Department  of 
Labor’s  approval  to  the  contracting  officer 
upon  contract  award.  The  current  rate  under 
the  Department  of  State  contract  is 
[contracting  officer  insert  current  rate)  of 
compensation  for  construction. 

(c)  Since  the  Department  of  state  has 
secured  a  waiver  of  DBA  coverage  for 
contractor’s  employees  who  are  not  citizens 
of,  residents  of,  or  hired  in  the  United  States, 
the  contractor  agrees  to  provide  such 
employees  with  worker’s  compensation 
benefits  as  required  by  the  laws  of  the 
country  in  which  the  employees  are  working, 
or  by  the  laws  of  the  employee’s  native 
country,  whichever  offers  greater  benefits. 

(d)  The  contractor  agrees  to  insert  a  clause 
substantially  the  same  as  this  one  in  all 
subcontracts  to  which  the  DBA  is  applicable. 
Subcontractors  shall  be  required  to  insert  a 
similar  clause  in  any  of  their  subcontracts 
subject  to  the  DBA. 

(e)  Should  the  rates  for  DBA  insurance 
coverage  increase  or  decrease  dxiring  the 
performance  of  this  contract,  the  Department 
shall  modify  this  contract  accordingly. 

(f)  The  contractor  shall  demonstrate  to  the 
satisfaction  of  the  contracting  officer  that  the 
equitable  adjustment  as  a  result  of  the 
insurance  increase  or  decrease  does  not 
include  any  reserve  for  such  insurance. 
Adjustment  shall  not  include  any  overhead, 
profit,  general  and  administrative  expense, 
etc. 

(End  of  clause) 

171.  Section  652.228-73  is  added  to 
read  as  follows: 

652.228-73  Waiver  of  the  Defense  Base 
Act 

As  prescribed  in  628.305(b)(3),  insert 
the  following  clause; 

Waiver  of  the  Defense  Base  Act  (Aug  1994) 

(a)  Upon  recommendation  of  the  Secretary 
of  State,  the  Secretary  of  Labor  may  waiver 
the  applicability  of  the  Defense  Base  Act  with 
respeci  to  any  contract,  subcontract,  or 
sulx>rdinate  contract;  work  location;  or 
classification  of  employees, 

(b)  Either  the  contractor  or  the  Department 
of  State  may  request  a  waiver  from  coverage. 
Such  a  waiver  may  apply  to  any  employees 
who  are  not  U.S.  citizens,  not  residents  of,  or 
are  not  hired  in  the  United  States.  Waivers 
requested  by  the  contractor  shall  be 
submitted  to  the  contracting  officer  for 
approval  and  further  submission  to  the 
Department  of  Labor.  Application  for  a 
waiver  shall  be  submitted  on  Department  of 
Labor  Form  BEC-565.  Where  such  waivers 
are  granted  fix>m  coverage  under  the  DBA,  the 
waiver  is  conditioned  on  providing  other 
worker’s  compensation  coverage  to 


employees  to  which  the  waiver  applies. 
Usually  this  takes  the  form  of  seeming 
worker’s  compensation  coverage  of  the 
country  where  work  will  be  performed  or  of 
the  employee’s  native  count^,  whichever 
offers  greater  benefits.  Information  as  to 
whether  a  DBA  waiver  has  been  obtained  by 
the  Department  for  a  particular  country  may 
be  obtained  from  the  contracting  officer. 

(End  of  clause) 

172.  Section  652.228-74  is  added  to 
read  as  follows: 

652.228-74  Defense  Base  Act  Insurance 
Rates— Limitation— Services. 

As  prescribed  in  628.306(a)(1),  insert 
the  following  provision: 

Defense  Base  Act  Insurance  Rates — 
Limitation — Services  (Aug  1994) 

(a)  The  Department  of  state  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBA  insurance  to  Department  of 
State  contractors  at  a  contracted  rate.  The 
rates  for  this  insurance  are  as  follows: 
Services  @  (contracting  officer  insert  current 
rate)  of  compensation 

(b)  Bidders/Offerors  should  compute  the 
total  compensation  (direct  salary  plus 
differential,  but  excluding  per  diem,  housing 
allowance  and  other  miscellaneous  post 
allowances)  to  be  paid  to  employees  who  will 
be  covered  by  DBA  insurance  and  the  cost  of 
DBA  insurance  in  their  bid/proposal  using 
the  foregoing  rate,  and  insert  the  totals  in  the 
spaces  provided.  The  DBA  insurance  cost 
shall  be  included  in  the  total  fixed  price.  The 
DBA  insurance  costs  shall  be  reimbursed 
directly  to  the  contractor. 

(1)  Compensation  of  Covered  Employees: 


(2)  Defense  Base  Act  Insurance  Costs: 


(3)  Total  Cost: _ 

(c)  Bidders/Offerors  shall  include  a 
statement  as  to  whether  or  not  local  nationals 
or  third  country  nationals  will  be  employed 
on  the  resultant  contract. 

(End  of  provision) 

173.  Section  652.228-75  is  added  to 
read  as  follows: 

652.228-75  Defense  Base  Act  Insurance 
Rates — Limitation — Construction. 

As  prescribed  in  628.306(a)(2),  insert 
the  following  provision: 

Defense  Base  Act  Insurance  Rates — 
Limitation — Construction  (Aug  1994) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBAunsiuance  to  Department  of 
State  contractors  at  a  contracted  rate.  The 
rates  for  this  insurance  are  as  follows; 
Construction  @  [contracting  officer  insert 
current  rate]  of  compensation 

(b)  Bidders/Offerors  should  compute  the 
total  compensation  (direct  salary  plus 
differential,  but  excluding  per  diem,  housing 
allowance  and  other  miscellaneous  post 
allowances)  to  be  paid  to  employees  who  will 
be  covered  by  DBA  insiuence  and  the  cost  of 
DBA  insurance  in  their  bid/proposal  using 


the  foregoing  rate,  and  insert  the  totals  in  the 
spaces  provided  for  the  base  year  and  each 
year  thereafter,  if  applicable.  The  DBA 
insurance  cost  shall  be  included  in  the  total 
fixed  price.  The  DBA  insurance  costs  shall  bo 
reimbursed  directly  to  the  contractor. 

(1)  Compensation  of  Covered  Employees: 


(2)  Defense  Base  Act  Insurance  Costs: 

(3  Total  Cost: _ 

(End  of  provision) 

174.  Section  652.228-76  is  added  to 
read  as  follows: 

652.228- 76  Defense  Base  Act  Insurance 
Rates — Limitation — Cost-Reimbursement 

As  prescribed  in  628.307,  insert  the 
following  provision: 

Defense  Base  Act  Insurance  Rates — 
Limitation — Cost-Reimbursement  (Aug  1994) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insxuance  carrier  for 
Defense  Base  Act  (DBA)  insurance  which 
applies  to  all  contracts  entered  into  by  the 
Department  which  requires  DBA  insurance 
coverage.  In  preparing  the  cost  proposal,  the 
offeror  shall  use  the  following  rates  in 
computing  the  cost  for  such  insurance: 

(1)  Services — [contracting  officer  insert 
current  rate]  of  compensation  (direct  salary 
plus  differential  but  excluding  per  diem, 
housing  allowance,  education  allowance,  and 
miscellaneous  allowances);  and 

(2)  Construction — (contracting  officer 
insert  current  rate]  of  compensation. 

(b)  These  rates  apply  to  all  job 
classifications  in  those  particular  categories. 
The  successful  offeror  shall  be  advised  of  the 
name  and  address  of  the  insurance  broker 
who  will  process  the  DBA  insurance 
coverage. 

(c)  Should  an  offeror  compute  or  include 
higher  DBA  insurance  rates,  the  rates  shall  be 
disallowed. 

(d)  Offerors  shall  include  in  their  proposals 
a  statement  as  to  whether  or  not  local 
nationals  or  third  country  nationals  are 
proposed  on  this  contract. 

(End  of  provision) 

175.  Section  652.228-77  is  added  to 
read  as  follows: 

652.228- 77  Defense  Base  Act  Insurance 
Rates— Limitation — Labor-Hour  and  Time- 
and-Materials. 

As  prescribed  in  628.307-70,  insert 
the  following  provision: 

Defense  Base  Act  Insurance  Rates — 
Limitation — Labor-Hour  and  Time-and- 
Materials  (Aug  1994) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  for 
Defense  Base  Act  (DBA)  insurance  which 
applies  to  all  contracts  entered  into  by  the 
Department  which  requires  DBA  insurance 
coverage.  In  preparing  the  cost  proposal,  the 
offeror  shall  use  the  following  rates  in 
computing  the  cost  for  such  insurance: 

(1)  Services — [contracting  officer  insert 
current  rate]  of  compensation  (direct  salary 
plus  differential  but  excluding  per  diem, 
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housing  allowance,  education  allowance,  and 
miscellaneous  allowances);  and 

(2)  Construction — (contracting  officer 
insert  current  rate)  of  compensation. 

(b)  These  rates  apply  to  all  job 
classifications  in  those  particular  categories. 
The  successful  offeror  shall  be  advised  of  the 
name  and  address  of  the  insurance  broker 
who  will  process  the  DBA  insurance 
coverage. 

(c)  Offerors  shall  include  in  their  proposals 
a  statement  as  to  whether  or  not  local 
nationals  or  third  country  nationals  are 
proposed  on  this  contract. 

(End  of  provision) 

176.  Section  652.232-70  is  revised  to 
read  as  follows: 

652.232-70  Payment  Schedule  and  Invoice 
Submission  (Fixed-Price). 

As  prescribed  in  632.908(a),  insert  a 
clause  substantially  the  same  as  follows: 

Payment  Schedule  and  Invoice  Submission 
(Fixed-Price)  (Aug  1994) 

(a)  General.  The  Government  shall  pay  the 
contractor  as  full  compensation  for  ail  work 
required,  performed  and  accepted  under  this 
contract,  inclusive  of  all  costs  and  expenses, 
the  firm  ffxed-price  stated  in  Section  B  of  this 
contract.  (Use  paragraph  (b)  only  if  partial 
payments  apply.  Otherwise,  paragraph  (a) 
above  assumes  the  contractor  will  be  paid  the 
full  amount  upon  completion  of  all 
contractual  requirements). 

(b)  Payment  schedule.  Payments  will  be 
made  in  accordance  with  the  following 
partial  payment  schedule: 


Partial 

Payment 

Number 


Specific 

Deliver¬ 

able 


Delivery 

Date 


Payment 

Amount 


1 

2 

3 

(Continue  as  necessary) 

(c)  Invoice  submission.  Invoices  shall  be 
submitted  in  an  original  and  [contracting 
officer  insert  appropriate  number  of  copies] 
copies  to  the  office  identified  in  Block  5  of 
the  SF-26  or  Block  7  of  the  SF-33.  To 
constitute  a  proper  invoice,  the  invoice  must 
include  all  items  per  FAR  52.232-25, 

“Prompt  Payment”. 

(d)  Contractor  remittance  address. 

Payment  shall  be  made  to  the  contractor’s 
address  as  specified  on  the  cover  page  of  this 
contract,  unless  a  separate  remittance  address 
is  specified  below: 


(End  of  clause) 

177.  Section  652.232-71  is  revised  to 
read  as  follows: 

652.232-71  Voucher  Submission  (Cost- 
Reimbursement). 

As  prescribed  in  632.908(b),  insert  a 
clause  substantially  the  same  as  follows: 

Voucher  Submission  (Cost-Reimbursement) 
(Aug  1994) 


(a)  General.  The  contractor  shall  submit,  on 
a  monthly  basis  [contracting  officer  may 
substitute  a  different  time  frame,  if 
appropriate],  an  original  and  [contracting 
officer  insert  appropriate  number]  copies  of 
each  voucher.  In  addition  to  the  items 
necessary  per  FAR  52.232-25,  “Prompt 
Payment”,  the  voucher  shall  show  the 
elements  of  cost  for  the  billing  period  and  the 
cumulative  costs  to  date.  All  vouchers  shall 
be  submitted  to  the  office  identified  in  Block 
5  of  the  SF-26  or  Block  7  of  the  SF-33. 

(b)  Contractor  remittance  address.  Payment 
shall  be  made  to  the  contractor’s  address  as 
specified  on  the  cover  page  of  this  contract, 
unless  a  separate  remittance  address  is 
specified  below: 


(End  of  clause) 

178.  Section  652.237-70  is  revised  to 
read  as  follows: 

652.237- 70  Compensatory  Time  Off. 

As  prescribed  in  637.110(a),  insert  the 
following  clause. 

Compensatory  Time  Off  (Aug  1994) 

(a)  Compensatory  time  off  means  time  firom 
work  during  the  personal  services  contract 
employee’s  basic  work  week  in  exchange  for 
performing  an  equal  amount  of  irregular  or 
occasional  overtime  work  which  is  officially 
ordered  or  approved. 

(b)  At  the  discretion  of  the  Contracting 
Officer’s  Representative  (COR),  the  contractor 
may  earn  compensatory  time  off  in 
accordance  with  3  FAM  Section  232.6 — 
Compensatory  Time  Off.  Compensation  time 
off  remaining  to  the  credit  of  a  personal 
services  contract  employee  at  the  end  of  a  16- 
week  period  and/or  at  the  end  of  the  contract 
period  shall  be  forfeited. 

(c)  Compensatory  time  may  not  be 
converted  to  overtime. 

(End  of  clause) 

179.  Section  652.237-71  is  added  to 
read  as  follows: 

652.237- 71  Identification/Building  Pass. 

As  prescribed  in  637.110(b),  insert  the 

following  clause. 

Identiication/Building  Pass  (Aug  1994) 

(a)  The  contractor  shall  obtain  a 
Department  of  State  building  pass  for  all 
employees  performing  under  this  contract 
who  require  fiequent  and  continuing  access 
to  Department  of  State  facilities.  Passes  will 
be  issued  by  the  Bureau  of  Diplomatic 
Security,  Office  of  Procedural  Security, 
Domestic  Facilities  Division.  They  shall  be 
used  for  the  purpose  of  contractor 
performance  only,  and  shall  not  be  used  for 
any  other  purpose. 

(b)  The  contractor  shall  submit  an 
application  in  the  form  prescribed  by  the 
COR.  The  contractor  shall  also  provide  a 
letter  on  company  letterhead  to  accompany 
the  application  containing  the  following 
information: 


(1)  The  purpose  for  which  the  pass  is  being 
requested; 

(2)  The  type  of  access  the  applicant  j 

requires; 

(3)  Whether  or  not  the  applicant  has  a  valid 
security  clearance;  and, 

(4)  The  contract  number  and  period  of 

performance  of  the  contract.  i 

(c)  The  complete  package,  including  the 
COR’s  approval  memorandum,  shall  be 
delivered  to  the  Building  Pass  Application 
Unit,  Room  309,  State  Annex  Number  1, 
Columbia  Plaza,  2401  E  Street  NW., 
Washington,  DC.  The  employee(s)  for  whom 
the  pass(es)  is/are  being  requested  may  be 
required  to  personally  submit  the  application 
and  to  provide  evidence  of  identity  and 
United  States  citizenship. 

(d)  All  contractor  employees  shall  wear  the 
passes  in  plain  sight  at  all  times  while  in 
Department  of  State  buildings.  All  contractor 
employees  shall  show  their  passes  when 
entering  these  buildings  and  upon  request. 

(e)  All  passes  shall  be  returned  to  the  COR 
upon  separation  of  the  employee,  or 
expiration  or  termination  of  the  contract. 

Final  payment  under  this  contract  shall  not 
be  made  until  all  passes  are  returned  to  the 
COR. 

(End  of  clause) 

180.  Section  652.237-72  is  added  to 
read  as  follows; 

652.237-72  Observance  of  Legal  Holidays 
and  Administrative  Leave. 

As  prescribed  in  637.110(c),  insert  the 
following  clause: 

Observance  of  Legal  Holidays  and 
Administrative  Leave  (Aug  1994) 

(a)  The  Department  of  State  observ’es  the 
following  days  as  holidays; 

New  Year’s  Day 

Martin  Luther  King’s  Birthday 

Presidents’  Day 

Memorial  Day 

Independence  Day 

Labor  Day 

Columbus  Day 

Veterans  Day 

Thanksgiving  Day 

Christmas  Day 

Any  other  day  designated  by  Federal  law. 
Executive  Order,  or  Presidential 
Proclamation. 

(b)  When  any  such  day  falls  on  a  Saturday, 
the  preceding  Friday  is  observed;  when  any 
such  day  falls  on  a  Sunday,  the  following 
Monday  is  observed.  Observance  of  such 
days  by  Government  personnel  shall  not  be 
cause  for  additional  period  of  performance  or 
entitlement  to  compensation  except  as  set 
forth  in  the  contract.  If  the  contractor’s 
personnel  work  on  a  holiday,  no  form  of 
holiday  or  other  premium  compensation  will 
be  reimbursed  either  as  a  direct  or  indirect 
cost,  unless  authorized  pursuant  to  an 
overtime  clause  elsewhere  in  this  contract. 

(c)  When  the  Department  of  State  grants 
administrative  leave  to  its  Government 
employees,  assigned  contractor  personnel  in 
Government  facilities  shall  also  be  dismissed. 
However,  the  contractor  agrees  to  continue  to 
provide  sufficient  personnel  to  perform 
round-the-clock  requirements  of  critical  tasks 
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already  in  operation  or  scheduled,  and  shall 
be  guided  by  the  instructions  issued  by  the 
contracting  officer  or  his/her  duly  authorized 
representative. 

(d)  For  fixed-price  contracts,  if  services  are 
not  required  or  provided  because  the 
building  is  closed  due  to  inclement  weather, 
unanticipated  holidays  declared  by  the 
President,  failure  of  ingress  to  appropriate 
funds,  or  similar  reasons,  deductions  will  be 
computed  as  follows: 

(1)  The  deduction  rate  in  dollars  per  day 
will  be  equal  to  the  per  month  contract  price 
divided  by  21  days  per  month. 

(2)  The  deduction  rate  in  dollars  per  day 
will  be  multiplied  by  the  number  of  days 
services  are  not  required  or  provided.  If 
services  are  provided  for  portions  of  days, 
appropriate  adjustment  will  be  made  by  the 
contracting  officer  to  ensure  that  the 
contractor  is  compensated  for  services  , 
provided. 

(e)  If  administrative  leave  is  granted  to 
contractor  personnel  as  a  result  of  conditions 
stipulated  in  any  “Excusable  Delays”  clause 
of  this  contract,  it  will  be  without  loss  to  the 
contractor.  The  cost  of  salaries  and  wages  to 
the  contractor  for  the  period  of  any  sui± 
excused  absence  shall  be  a  reimbursable  item 
of  direct  cost  hereunder  for  employees  whose 
regular  time  is  normally  charged,  and  a 
reimbursable  item  of  indirect  cost  for 
employees  whose  time  is  normally  charged 
indirectly  in  accordance  with  the  contractor’s 
accounting  policy. 

(End  of  clause] 

181.  Section  652.242-70  is  amended 
by  revising  the  introductory  text;  by 
revising  the  clause  date  from  “OUL 
1988)”  to  “(AUG  1994)”;  by  designating 
the  existing  clause  text  as  paragraph  (a); 
and.  by  adding  a  new  paragraph  (b)  to 
read  as  follows: 

652.242-70  Contracting  Officer’s 
Representative  (COR). 

As  prescribed  in  642.271,  insert  a 
clause  substantially  the  same  as  follows: 

Contracting  Officer’s  Representative  (Aug 
1994) 

(a) *  •  * 

(b)  The  COR  is  [insert  name  of  COR]. 

(End  of  clause) 

182.  Section  652.242-72  is  amended 
by  revising  the  clause  date  from  “(JUL 
1988)”  to  “(AUG  1994)”;  by  revising  the 
chart  in  paragraph  (a)  to  read  as  set  forth 
below;  by  removing  the  designation 


“%*  ”  and  inserting  ‘•I9.05mm”  in  its 
place  in  paragraph  (b);  by  removing  the 
words  “1000  pounds”  and  inserting  the 
words  “453.5kg”  in  their  place  in  the 
first  sentence  of  paragraph  (c);  by 
removing  the  words  “2x6-inch”,  “2x4- 
inch”,  and  “10-inch”  and  inserting  the 
words  “50.8xl52.4mm”, 
“50.8xl01.6mm”,  and  “254mm”  in  their 
place,  respectively,  in  the  second 
sentence  in  paragraph  (c);  by  removing 
the  words  “poimds  and”  in  the  third 
sentence  of  paragraph  (c);  by  removing 
the  words  “pounds  and”  from  the 
second  sentence  in  paragraph  (d);  and, 
by  removing  the  parenthetical  “(One 
kilogram  equals  2.2046  poimds 
avoirdupois.)”  from  paragraph  (d): 

652.242-72  Shipping  instructions. 
***** 


Shipping  Instructions  (Aug  1994) 

(a)  *  *  • 


Weight  of  box  and 
contents 

1 

1 

Mimmum  diameter  of 
lumber  for  struts, 
frame  members,  aixj 
single  diagorval 
braces 

Up  to  45  kg  _ 

46  to  113  kg _ 

114  to  181  kg _ 

182  to  272  kg _ 

1 9.05x57.  ISmrTL 
22.23x73.03mm. 
22.23x98.43rTwn. 
22.23x1 23.83mm  or 

25.4x98.43mm. 

«  *  *  * 

* 

PART  653— FORMS 

183.  and  184.  Section  653.213-70  is 
revised  to  read  as  follows: 

653.21 3-70  DOS  forms  (DST  1918,  DST 
1919,  DST  1920). 

As  provided  in  613.505-70,  the 
following  forms  are  prescribed  for  use  in 
simplifi^  acquisitions,  delivery  orders, 
and  blanket  purchase  agreements: 

(a)  DST-1918,  Purchase  Order  File. 
DST-1918  is  prescribed  for  use  in 
recording  and  documenting  relevant 
data  pertaining  to  open  market 
simplified  acquisitions,  as  specified  in 
613.505-70. 

(b)  DST-1919,  Delivery  Order  File. 
DST-1919  is  prescribed  for  use  in 


recording  and  documenting  relevant 
data  pertaining  to  delivery  orders  issued 
against  GSA  mandatory  and 
nonmandatory  schedule  contracts,  as 
well  as  Department  of  State  and  other 
agency  contracts,  as  specified  in 
613.505-70. 

(c)  DST-1920,  Blanket  Purchase 
Agreement  (BPA)  File.  DST-1920  is 
prescribed  for  use  in  recording  and 
documenting  relevant  data  pertaining  to 
Blanket  Pur^ase  Agreements,  as 
specified  in  613.505-70. 

185.  Sections  653.217  and  653.217-70 
are  added  to  read  as  follows: 

653.217  Special  contracting  methods. 

653.217-70  DOS  form  DS-1921,  Award/ 
Modification  of  interagency  Acquisition 
Agreement 

As  prescribed  in  617.504-70(b)(5)(i), 
DS-1921  is  prescribed  for  use  when 
awarding  or  modifying  Economy  Act 
Interagency  Acquisition  Agreements 
where  the  Department  is  the  requesting 
agency. 

186.  Sections  653.219  and  653.219-70 
are  added  to  read  as  follows: 

653.219  Small  business  and  small 
disadvantaged  business  concerns. 

653.219-70  DOS  form  DS-1910.  Small 
Business/Labor  Surplus  Agency  Review- 
Actions  Above  the  Small  Purchase 
Limitation. 

As  prescribed  in  619.501(c),  DS-1910 
is  prescribed  for  use  in  docmnenting 
set-aside  decisions. 

653.302  [Removed] 

187.  Section  653.302  is  removed. 

SUBCHAPTER  I— DOS 
SUPPLEMENTATIONS 

PART  670— [REMOVED] 

188.  Subchapter  I,  consisting  of  Part 
670,  is  removed. 

bated:  August  2, 1994. 

Lloyd  W.  Pratsch, 

Procurement  Executive. 

IFR  Doc.  94-20987  Filed  9-15-94;  8:45  ami 
BILLING  CODE  4710-1(MI 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigatiorrs, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Federal  Subsistence  Management 
Program  in  Alaska  Meetings 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 

ACTION:  Notice  of  meetings. 

TIMES,  DATES  AND  LOCATIONS:  The 
Federal  Subsistence  Board  announces 
the  forthcoming  Subsistence  Regional 
Advisory  Council  (Regional  Council) 
and  Federal  Subsistence  Board  (Board) 
meetings: 

Regional  Council  Meetings: 

Western  Interior  &  Yukon- 
Kuskokwim — Sept.  28-29, 1994 

Delta  Regional  Councils  (Joint)  Aniak 
Lodge,  Aniak,  AK 

Kodiak/ Aleutians  Regional  Council — 
Oct.  4-5, 1994 

Regal  Alaskan  Hotel,  Anchorage,  AK 

Yukon-Kuskokwim  Delta  Regional 
Council — Oct.  4-5, 1994 

Location  to  be  announced.  Bethel,  AK 

North  Slope  Regional  Council — Oct. 
4-5, 1994 

Lc-cation  to  be  announced,  Barrow,  AK 

Southeast  Regional  Council — Oct.  5- 
7, 1994 

Location  to  be  announced,  Juneau,  AK 

Southcentral  Regional  Council — Oct. 
6-7, 1994 

Borough  Assembly,  Soldotna,  AK 

Bristol  Bay  Regional  Council — Oct. 
18-19, 1994 

City  Office,  Newhalen,  AK 

Northwest  Arctic  Regional  Council — 
Oct.  19-20, 1994 


Technical  Center,  Kotzebue,  AK 

Eastern  Interior  Regional  Council — 
Oct.  19-21, 1994 

Tok  Lodge,  Tok,  AK 

Seward  Peninsula  Regional  Council — 
Oct.  24-25, 1994 

Location  to  be  announced,  Unalakleet, 
AK 

Western  Interior  Regional  Council — 
Oct.  27-29, 1994 

Takusko  House,  McGrath,  AK 

Federal  Subsistence  Board — Nov.  14, 
1994 

Location  to  be  announced.  Anchorage, 
AK 

Specific  times  and  locations  will  be 
published  in  local  and  Statewide 
newspapers  as  soon  as  available.  All 
meetings  are  subject  to  change  due  to 
adverse  weather  restricting  travel. 
SUMMARY:  The  public  is  invited  to 
participate  in  these  upcoming  Board 
and  Regional  Council  meetings.  After 
the  public  testimony,  individuals  will 
be  able  to  listen  to  the  Regional 
Council’s  or  the  Board’s  deliberation  on 
the  agenda  items. 

MATTERS  TO  BE  CONSIDERED:  The 
Regional  Councils  will  be  electing 
officers  and  discussing  the  issues  of 
designated  hunters,  the  annual  report, 
customary  and  traditional  use  eligibility 
determination  schedules,  and  proposals 
for  annual  seasons  and  harvest  limits. 
The  Board  will  be  reviewing  Requests 
for  Reconsideration  regarding  king  crab 
size  limits  in  the  Kodiak  District  and 
moose  and  caribou  hunter  restrictions 
on  the  Severson  Peninsula.  The  Board 
will  also  be  considering  a  Special 
Action  requested  by  the  Alaska 
Department  of  Fish  and  Game  to  adjust 
lynx  trapping  seasons  in  various  Units. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)-786-3447. 

SUPPLEMENTARY  INFORMATION:  The 

Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
Subsistence  Managenient  Regulations 
for  Public  Lands  in  Alaska,  subparts  A, 
B.  and  C  (57  FR  22940-22964).  They 


advise  the  Federal  Government  on  all 
matters  related  to  the  subsistence  taking 
of  fish  and  wildlife  on  public  lands  in 
Alaska  and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  public  is  invited  to 
participate  in  the  Regional  Council 
meetings. 

The  Federal  Subsistence  Board  was 
established  in  accordance  with  Section 
814  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  Pub,  L.  96-487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B,  and  C  (57  FR  22940- 
22964).  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  delegated 
responsibility  for  administering  the 
subsistence  taking  and  use  of  fish  and 
wildlife  on  public  lands  to  this  body. 
Their  meeting  are  open  and  the  public 
is  invited  to  participate. 

Dated:  September  7, 1994. 

William  L.  Hensley, 

Chair.  Federal  Subsistence  Board. 

[FR  Doc.  94-23000  Filed  9-15-94;  8:45  am) 
BILLING  CODE  431fr-6S-M 


Rural  Electrification  Administration 

Municipal  Interest  Rates  for  Fourth 
Quarter  of  1994 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  fourth  quarter  of  1994. 

SUMMARY:  REA  hereby  announces  the 
interest  rates  for  advances  on  municipal 
rate  loans  with  interest  rate  terms 
beginning  during  the  fourth  calendar 
quarter  of  1994. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  October  1, 
1994,  and  ending  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Shea,  Financial  Analyst, 
Program  Support  Staff,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  room  2230-S,  14th 
Street  &  Independence  Avenue  SW., 
Washington,  DC  20250-1500. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  REA  regulations  at  7  CFR  1714.5,  the 
interest  rates  on  advances  of  funds  from 
municipal  rate  loans  are  based  on  ‘ 
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indexes  published  in  the  “Bond  Buyer” 
for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  before  the 
beginning  of  the  quarter.  In  accordance 
with  7  CFR  1714.5,  the  interest  rates  are 
established  as  shown  in  the  following 
table  for  all  interest  rate  terms  that  begin 
any  time  during  the  fourth  calendar 
quarter  of  1994. 


Interest  rate  term  ends  in 
(year) 

Interest 

Rate 

(Per¬ 

cent) 

2015  or  later  . 

6.125 

2014  . . 

6.125 

2013 . 

6.125 

2012 . 

6.125 

2011  . 

6.000 

2010 . ^ . 

6.000 

2009  . . . 

6.000 

2008  . 

5.875 

2007  . 

5.750 

2006  . 

5.625 

2005  . 

5.500 

2004  . 

5.375 

2003  . 

5.375 

2002  . 

5.250 

2001  . 

5.125 

2000  . 

5.000 

1999  . 

4.875 

1998  . 

4.750 

1997  . 

4.625 

1996  . 

4.375 

1995  . 

4.000 

Dated;  September  9, 1994. 

Wally  Beyer, 

Administrator. 

IFR  Doc.  94-22923  Filed  9-15-94;  8:45  am] 
BILLING  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings  and  suspension 
agreements  with  August  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  September  16, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230,  telephone: 

(202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  has 
received  timely  requests,  in  accordance 
with  19  C.F.R.  353.22(a)  and  355.22(a) 
(1994),  for  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings,  and  suspension 
agreements  with  August  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  C.F.R. 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings, 
and  suspension  agreements.  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  August  31, 1995. 


Antidumping  duty 
proce^ings 


Belgium; 

Industrial  Phosphoric  Acid  A-423-602 

Societe  Chimique  Prayon-Rupel  . 

Canada; 

Pure  Magnesium  A-122-814 

Norsk  Hydro  Canada  Inc . 

Italy: 

Granular  Potytetrafluoroethylene  Resin  A-475-703 

Ausimont  USA  . 

Japan: 

Granular  Polytetrafluoroethylene  Resin  A-588-707 

Daikin  Industries,  Ltd . 

Mexico: 

Gray  Portland  Cement  A-20 1-802 
CEMEX  S.A . . . 


Period  to  be 
reviewed 

08/01/93-07/31/94 

08/01/93-07/31/94 

08/01/93-07/31/94 

08/01/93-07/31/94 

08/01/93-07/31/94 


People's  Republic  of  China: 

Sulfanilic  Acid  A-570-815 

China  National  Chemicals  Import  &  Export  Corporation,  Hebei  Branch,  China  National  Construction  Corporation, 
Beijing  Branch,  China  National  Construction  Corporation,  Qingdao  Branch,  Sinochem  Qingdao,  Baoding  No.  3 

Chemical  Factory,  Jinxing  Chemical  Factory,  Zhenxing  Chemical  Factory,  Mancheng  Xinyu  Chemical  Factory  . 

All  other  exporters  of  sulfanilic  acid  are  conditionally  covered  by  this  review. 

Russia: 

Titanium  Sponge  A-821-803 

Berezniki  TitaniunrvMagnesium  Works  (AVISMA) . 


08/01/93-07/31/94 


08/01/93-07/31/94 


Countervailing  Duty  Proceedings  - 


Canada; 

Live  Swine  C-l  22-404  . . 

Pure  and  Alloy  Magnesium  C-122-815 . 

Israel; 

Industrial  Phosphoric  Acid  C-508-605  . 

Malaysia; 

Extruded  Rubber  Thread  C-557-806 . 

Thailand: 

Certain  Circular  Welded  Carbon  Steel  Pipes  and  Tubes  C-549-501 


04/01/93-03/31/94 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 
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Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CF.R  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  September  9, 1994. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc.  94-22952  Filed  9-5-94;  8:45  am) 
BILLING  CODE  3510-OS-M 


[A-570-«071 

Ceiling  Fans  From  the  People’s 
Republic  of  China:  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  18, 1994,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidiunping  duty  order 
on  ceiling  fans  from  the  People’s 
Republic  of  China  covering  the  period 
December  1, 1992  through  November 

30. 1993.  We  are  now  terminating  that 
review. 

EFFECTIVE  DATE:  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1993,  Lasko  Metal 
Products,  Inc.  (Lasko),  the  petitioner, 
requested  that  the  Department  conduct 
an  administrati  ve  review  of  the 
antidumping  duty  order  on  ceiling  fans 
from  the  People's  Republic  of  China 
covering  the  penod  December  1, 1992 
through  November  30, 1993.  On  January 

18. 1994,  the  Department  published  in 
the  Federal  Register  (59  FR  2593)  a 
notice  of  initiation  of  an  administrative 
review  of  the  order.  This  notice  stated 
that  we  would  review  eleven 
manufacturers/exporters  covering  the 
period  Docembe*- 1, 1992  through 
November  30, 1993.  On  August  26, 

1994,  Lasko  requested  that  it  be  allowed 


to  withdraw  its  request  for  a  review  and 
that  the  review  be  terminated. 

Section  353.22(a)(5)  of  the 
Department’s  regulations  states  that  “the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  not 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so.” 
Because  no  significant  woik  has  yet 
been  done  in  this  review,  we  have 
determined  that  it  is  reasonable  to 
extend  the  90-day  time  limit  and  to 
allow  Lasko  to  withdraw  its  request  for 
review.  See  Steel  Wire  Hope  From 
Japan;  Partial  Termination  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  41118  (August  19, 1991). 
Furthermore,  we  note  theUl  no  interested 
party  objected  to  termination  of  the 
review.  Accordingly,  the  Department  is 
terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department’s 
regulations.  Timely  written  notification 
of  the  retum/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  is  in  accordance  with 
section  353.22(a)(5)  of  the  Department’s 
regulations  (19  CITR  353.22(aK5)). 

Dated:  September  9, 1994. 

Roland  L.  MacDonald, 

Acting  Dupty  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-23021  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


[A-403-801] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Partiai  Ternunation  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
AdministrationAmport  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  partial  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  from 
Hallvard  Leroy  A/S,  Mowi  A/S,  and 
other  interested  parties,  the  Department 
of  Commerce  (tlm  Department)  initiated 
on  May  12, 1994,  an  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  for  the  period  April  1, 

1993  throu^  March  31, 1994.  On  June 

29, 1994,  the  Department  received 
timely  requests  from  Hallvard  Leroy  A/ 

S  and  Mowi  A/S  to  withdrawal  from 
this  administrative  review.  The 
Department  has  received  no  other 
requests  for  review  from  other  interested 
piarties  for  these  two  companies,  and, 
therefore,  the  Department  is 
terminating,  in  part,  this  administrative 
review  with  respect  to  these  two  firms. 
EFFECTIVE  DATES:  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  or  Todd  Peterson  in 
the  Office  of  Antidumping  Compliance; 
Import  Administration;  International 
Trade  Administration;  U.S.  Department 
of  Commerce;  14th  &  Ccmstitutioa 
Avenue  NW.;  Washington,  D.C.  20230; 
telephone  number  (202)  482-5253. 
SUPPLEMENTARY  INFORMATION:  On  April 
12, 1991,  the  Department  published  in 
the  Federal  Reg^er  (56  ra  14920)  the 
Antidumping  Duty  Order  on  Fresh  and 
Chilled  Atlantic  Salmon  From  Norway. 
On  April  7, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  16615)  an  Opportunity  to  Request 
Administrative  Review  of  this 
antidumping  duty  order.  Subsequently, 
the  Department  received  timely  requests 
for  review  from  Hallvard  Leroy  A/S, 
Mowi  A/S,  and  Norw^ian  Salmon  A/S, 
as  well  as  a  request  from  the  petitioner 
to  review  24  additional  Norwegian 
companies.  On  May  12, 1994,  the 
Department  initiate  an  administrative 
review  for  the  period  April  1, 1993, 
through  March  31, 1994  (59  TO  24683). 
On  June  29, 1994,  the  Department 
received  timely  requests  from  Hallvard 
Leroy  A/S  and  Mowi  A/S  for 
withdrawal  from  this  administrative 
review.  Because  there  were  no  other 
requests  for  review  from  other  interested 
parties  for  these  two  companies,  the 
Department  is  terminating,  in  part,  this 
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administrative  review  with  respect  to 
these  two  firms  in  accordance  with  19 
CFR  353.22(a)(5). 

Dated:  September  2, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-22951  Filed  9-15-94;  8:45  am) 
BILLING  CODE  3510-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Tulsa,  OK 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Tulsa 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs:  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Tulsa 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  06-10-95003-01. 
DATES:  The  closing  date  for  applications 
is  October  17, 1994.  Applications  must 
be  post-marked  on  or  before  October  17, 
1994.  A  pre-application  conference  will 
be  held  on  October  3,  at  10:00  a.m.,  at 
1100  Commerce  Street,  Room  7B23, 
Dallas,  Texas. 

ADDRESSES:  Dallas  Regional  Office,  1100 
Commerce  Street,  Room  7B23,  Dallas, 
Texas  75242. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1, 1995  to  March  31, 1996, 
is  estimated  at  $198,971,  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share 
15%  $29,846  in  non-federal  (cost¬ 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 


contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  fanding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  aweird.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 


recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  0MB 
control  number  0640-0006. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Award  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
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Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statonents 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a  ' 
completed  Form  CD-511,  “Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying.” 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26,  “Nonprocurement 
Debarment  and  Suspension”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  “Govemmentwise 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 

“Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions,” 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  “Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  ^all  require  applications/ 
bidders  for  subgrants,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  IneU^ility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 


Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  receipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipioit  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document 

Buy  American  Made  Equipment  or 
Products 

Applications  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 
Dated:  September  12, 1994. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  94-22953  Filed  9-15-94;  8:45  am) 
BILLING  CODE  3510-21-IMa _ 

National  Oceanic  and  Atmospheric 
Administration 

P.D.091294A] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (I^MFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  (Council)  Coeistal 
Pelagic  Species  Plan  Development  Team 
and  Advisory  Subpave  will  hold  a 
public  meeting  on  September  29, 1994, 
at  the  NMFS  Southwest  Regional  Office, 
501  W.  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA.  The  meeting  will  begin 
at  10:00  a.m.  and  will  continue  until  dl 
business  is  completed. 

The  purpose  of  this  meeting  is  to 
review  the  draft  fishery  management 
plan  for  coastal  pelagic  species  and 
prepare  reconynendations  for  the 
Council  to  consider  at  its  October  24-28, 
1994,  meeting  in  Millbrae,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: . 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  (fisabilities.  Requests  for 
sign  language  inteipretation  or  other 


auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352, 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  September  12, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Coitservatkm  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-22928  Filed  9-15-94;  8:45  am) 
BILLING  CODE  3510-22-P 


Technology  Administration 

Technology  Administration 
Performance  Review  Board 
Membership;  August  1994 

Kelly  Carnes,  Chair  (NC), 

Deputy  Assistant  Secretary  for 
'Technology  Policy, 

Technology  Administration, 

Washington,  D.C  20230, 

Appointment  Expires:  12/31/96 
Ronald  E.  Lawson  (C), 

Associate  Director  for  Financial  and 
Administrative  Management, 

National  Technical  Information  Service, 
Technology  Administration, 

Springfield,  VA  22161, 

Appointment  Expires:  12/31/96 
Samuel  Kramer  (C), 

Associate  Director, 

National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Karl  BeU  (C), 

Deputy  Director  of  Administration, 
National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Kathryn  D.  Sullivan  (PAS), 

Chief  Scientist, 

National  Oceanic  and  Atmospheric 
Administration, 

Washington,  DC  20230 
Appointment  Expires:  12/31/96 
Robert  Scace  (C), 

Director,  Office  of  Microelectronics 
Programs, 

Electronics  and  Electrical  Engineering 
Laboratory, 

National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Frederick  Johnson  (C), 

Associate  Director  for  Computing, 
Compmting  and  Applied  Mathematics, 
National  Institute  of  Standards  & 
Technology, 

Gaithersburg,  MD  20899 
Appiointment  Expires:  12/31/96 
Ha^  I.  McHenry  (C), 

Chief,  Materials  R^iability  Division, 
Materials  Science  and  Engineering 
Laboratory, 
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National  Institute  of  Standards  and 
Technology, 

Boulder,  CO  80303 
Appointment  expires:  12/31/96 
F.  Lynn  McNulty  (C), 

Associate  Director  for  Computer 
Security, 

Computer  Systems  Laboratory, 

National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  expires:  12/31/96 
Lura  J.  Powell  (C), 

Chief,  Biotechnology  Division, 

Chemical  Science  emd  Technology 
Laboratory, 

National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  expires:  12/31/96 
Ranee  A.  Velapoldi  (C), 

Chief,  Surface  and  Microanalysis 
Science  Division, 

Chemical  Science  and  Technology 
Laboratory, 

National  Institute  of  Standards  and 
Technology, 

Gaithersburg,  MD  20899 
Appointment  expires:  12/31/96 
E.  Larry  Heacock  (C), 

Director,  Office  of  Satellite  Operations, 
National  Environmental  Satellite  Data 
and  Information  Service, 

National  Oceanic  and  Atmospheric 
Administration, 

Washington,  DC  20233 
Appointment  expires:  12/31/96 
Dr.  William  W.  Fox  (C), 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric, 
Washington,  DC  20233 
Appointment  Expires:  12/31/96 
Mary  L.  Good, 

Undersecretary  for  Technology,  Technology 
Administration,  Department  of  Commerce. 
IFR  Doc.  94-23032  Filed  9-15-94j  8:45  am) 
BILUNG  CODE  3510-18-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  in  Romania 

September  12, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715,  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1994 
Designated  Consultation  Level  for 
Category  361,  pursuant  to  the  current 
bilateral  agreement  with  Romania.  Also, 
the  current  limit  for  Categories  447/448 
is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  65968,  published  on 
December  17, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  12, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  September  14, 1994,  you  are 
directed  to  amend  the  directive  dated 
December  13, 1993  to  increase  the  limits  for 
the  following  categories,  as  provided  imder 
the  terms  of  the  current  bilateral  agreements 


between  the  Governments  of  the  United 


States  and  Romania: 

Category 

Adjusted  twelve-month 
limit’ 

Sublevel  in  Group  1 
361  . 

650,0(X)  numbers. 

Sublevel  in  Group  III 
447/448  . 

14,567  dozen. 

^The  limits  have  not  been  adjusted  to  ac¬ 
count  tor  any  imports  exported  after  December 
31, 1993. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afiairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  94-23020  Filed  9-15-94;  8:45  am] 
BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  17, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
13, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  FR  25038) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
current  contractor,  which  alleged  that 
loss  of  the  ability  to  provide  this  service 
to  the  Ck>vemment  would  have  a  severe 
impact  on  the  company.  First,  the 
portion  for  the  janitorial  services  that 
will  remain  available  for  the  current 
contractor  to  comp>ete  for  if  the 
Committee  adds  this  service  to  the 
Procurement  List  represents  more  than 
70  percent  of  the  value  of  the 
commenter’s  current  contract. 
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Second,  the  commenter,  which  was 
informed  by  the  Government 
contracting  activity  in  1993  of  its  plans 
to  divide  the  service  requirement  in  its 
current  contract  into  two  contracts  and 
offer  one  to  the  Committee’s  program, 
has  not  held  contracts  for  the  service  for 
a  long  period,  so  it  can  not  be 
considered  to  be  especially  dependent 
on  contracts  for  this  service.  For  these 
reasons,  the  Committee  has  concluded 
that  addition  to  the  Pro  curement  List  of 
the  services  specified  in  this  notice  will 
not  have  a  severe  adverse  impact  on  the 
commenter. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46  —48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial 

Norfolk  Naval  Shipyard 

Portsmouth,  Virginia 

for  the  following  buildings:  ISJ,  2SJ, 
3SJ,  4SI,  6SJ,  7SJ,  8SJ,  llSJ,  12SJ, 
14SJ,  19,  26SJ,  38SJ,  41  &  42SJ,  51, 
59,  67,  69SJ,  79SJ,  82SJ,  89SJ,  91 SJ, 
94SJ,  124SJ,  164SJ,  165SJ,  166SJ, 
167SJ,  168SJ,  170SJ,  171SJ,  172SJ, 
174SJ,  183SJ,  185SI,  193  &  194SJ, 
201SJ,  202SJ,  203SJ,  213SJ,  217SJ, 
252SJ,  277,  277SJ,  Trailer  39,  41, 
305SJ,  307SJ,  310,  316,  384SG, 
400SJ,  491,  492, 1439, 1480,  1500, 
1502, 1503, 1510SC,  1555SJ,  HSJ, 
M-ISJ,  M-4SJ,  lUSSD  Trailer  1  &  2, 
lUSSD  Guard  Shack,  674SH,  Trailer 
1700-1 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  94-23005  Filed  9-15-94;  8:45  am] 
BILLING  CODE  6820-33-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  17, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  15 
and  22, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  F.R.  36168  and  37466)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  small  organizations 
that  will  furnish  the  commodities  and 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Stamp,  Rubber 
7520-00-NSH-0084 
7520-00-NSH-0085 
7520-00-NSH-0086 
(Requirements  for  the  Moimtain 
Home  Air  Force  Base,  Idaho) 
Printing  and  Binding  “En  Garde” 
Newsletter 
7690-00-NSH-0079 
(Requirements  for  the  U.S. 
Government  Printing  Office,  New 
York,  New  York) 

Services 

Janitorial/Custodial,  U.S.  Coast  Guard 
Air  Station  Miami,  Opa  Locka,  Florida 
Janitorial/Custodial,  Landrum  Federal 
Building  and  U.S.  Post  Office,  Jasper, 
Georgia 

Janitorial/Custodial,  Clifford  Davis 
Federal  Building,  Memphis, 
Tennessee 

Janitorial/Minor  Maintenance,  Lennon 
Federal  Building  and  U.S. 

Courthouse,  Wilmington,  North 
Carolina. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  94-23006  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  6e20-aa-M 


Procurement  List;  Addition 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  17, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATION:  On  March 
18, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled  published  notice  (59  F.R. 

12895)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  through  a 
Member  of  Congress  from  an  employee 
of  the  current  contractor  for  this  service 
indicating  that  addition  of  the  service  to 
the  Procurement  List  would  greatly 
increase  the  cost  of  the  service.  The 
commenter  also  indicated  that  the  tasks 
involved  are  dangerous  for  people  with 
severe  disabilities. 

The  Committee  is  required  by  law  to 
set  a  fair  market  price  for  each  service 
it  places  on  the  Procurement  List. 
Consequently,  the  price  the  Government 
pays  will  not  increase  substantially 
beyond  what  it  is  currently  paying, 
contrary  to  the  commenter ’s  contention. 

Grounds  maintenance  services  have 
long  been  a  part  of  the  Committee’s 
program  and  have  been  performed  by 
people  with  severe  disabihties  without 
incident.  People  with  severe  disabilities 
are  not  assigned  tasks  which  are  not 
within  their  capabilities.  Where  such 
tasks  exist,  they  are  performed  by  the 
non-disabled  direct  labor  workers 
nonprofit  agencies  are  permitted  to 
employ  under  the  Committee’s  program. 
Nonprofit  agencies  participating  in  the 
Committee’s  program  must  conform  to 
the  same  occupational  safety  and  health 
requirements  as  other  Government 
contractors.  Under  these  circumstances, 
the  Committee  believes  that  the 
commenter’s  concerns  are  unfounded. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  frctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
orgairizationsthat  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  ’^  Government. 

4.  There  ase  no  known  regulatory 
altemativca  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Grounds  Maintenance,  Fairchild  Air 
Force  Base,  Washington. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Execu  live  Director. 

[FR  Doc.  94-23007  Filed  9-15-94;  8:45  ami 
BILLING  CODE  6a20-33-P 


Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  BUnd  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
prociirement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  funrished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  17, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  serve 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

'Ihe  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  r^Kirting,  recordkeeping  or 
other  comphanoe  requirements  for  small 
entities  otW  than  the  small 
organiziNiians  that  will  htmish  the 
service  to  the  Government. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
stateraent(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Janitorial/Custodial,  Social  Security 
Administration  Building,  50  North 
Third  Street,  Chambersburg, 
Pennsylvania. 

NPA:  Washington  County  Association 
for  Retarded  Citizens,  Hagerstown, 
Maryland 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-23008  Filed  9-15-94;  8:45  am] 
BILLING  CODE  e«2»-33-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

Department  of  the  Army 

Inland  Waterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463)  and  AR 15-1,  Connnittee 
Management,  annoimcement  is  made  of 
the  follo'wing  meeting: 

Name:  Inland  Waterways  Users  Board 
Date  of  Meeting:  October  13, 1994 
Place:  David  L.  Lawrence  Convention 
Center,  1001  Penn  Avenue,  Pittsburgh, 
PA  15222  (Tel:  412-565-6000) 

Time:  10:00  am  to  2:30  pm 

Proposed  Agenda: 

AM  Session 
9:30  Registration 
10:00  Chairman’s  Call  to  Order 
10:05  Chairman’s  Remarks  and 
Introductions 

10:15  Executive  Directors  Remarks 
1 0:25  Approval  of  Previous  Meeting 
Minutes 

10:30  Ohio  River  System  Program 
Review  with  Discussion  and 
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Questions 

10:45  Status  of  IW  Trust  Fund  and 
Discussion  and  Questions 
11:00  Break 

11:15  Corps/Industry  Partnerships 
for  Quality  Improvements  in  Lock 
Operations 
12:00  Lunch 
PM  Session 

1:30  IRS  Report  on  Fuel  Tax 
Compliance  with  Discussion  and 
Questions 

2:00  Public  Comment  Period 
3:00  Call  for  Adjournment 
This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  J.  Prather,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  ATTN; 
CECW-P,  Washington,  DC  20314-1000. 
Kenneth  L.  Denton, 

Army  Federal  Begister  Liaison  Officer. 

(FR  Doc.  94-22957  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  3719-02-M 


Department  of  the  Navy 

Govemment'Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  08/ 
129,729:  RECONFIGURABLE 
AIRCRAFT  STICK  CONTROL;  filed 
September  29, 1993. 

Dated:  September  12, 1994. 

L.R.  McNees, 

LCDR.JAGC,  USN.  Federal  Begister  Liaison 
Officer. 

(FR  Doc.  94-23010  Filed  9-15-94;  8:45  am] 
BILLING  CODE  3810-AE-M 


Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
applications  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  Serial  No.  08/ 
266,758:  GROWING  AND  RELEASING 
DIAMONDS;  filed  June  28, 1994;  and 
Patent  Application  Serial  No,  08/ 
266,770:  POUSHING  DIAMOND 
SURFACE;  filed  June  28, 1994. 

Dated:  September  12, 1994. 

L.R.  McNees, 

LCDB,  JAGC,  USN,  Federal  Begister  Liaison 
Officer. 

(FR  Doc.  94-23011  Filed  9-15-94;  8:45  am] 
BILUNG  CODE  3810-AE-M 


DEPARTMENT  OF  ENERGY 

Environmental  Impact  Statement; 
Nevada  Test  Site  and  Other  Off-Site  ^ 
Test  Locations  Within  the  State  of 
Nevada 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  On  Wednesday,  August  10, 
1994,  the  Department  of  Energy 
published  a  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Nevada  Test  Site  and  Other 
Off-Site  Test  Locations  within  the  State 
of  Nevada  (59  FR  40897). 

Today’s  notice  announces  an 
extension  of  the  comment  period  on  the 
proposed  scope  and  content  of  the 
Nevada  Test  Site  Environmental  Impact 
Statement. 

DATES:  Comments  on  the  proposed 
scope  and  content  of  the  Environmental 
Impact  Statement  must  be  received  on 
or  before  Thursday,  November  10, 1994. 
ADDRESSES:  Comments  should  be 
submitted  to:  Donald  R.  Elle,  Director, 


Environmental  Protection  Division,  U.S. 
Department  of  Energy,  P.O.  Box  14459, 
Las  Vegas,  Nevada  89114,  (702)  794- 
1550. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Donald  R.  Elle  at  the  address  given 
above.  For  information  on  the 
Department’s  NEPA  process,  please 
contact  Ms.  Carol  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  U.S. 
Department  of  Energy,  1000 
Independence  Ave,  S.W.,  Washington, 
D.C.  20585,  (202)  586-4600,  or  leave  a 
message  at  (800)  472-2756. 

Issued  in  Washington,  D.C,  this  13th  day 
of  September,  1994. 

Henry  K.  Garson, 

Director,  Office  of  Environmental  Support, 
NEPA  Compliance  Officer,  Defense  Ingrams. 
(FR  Doc.  94-23001  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6450-01-P 


Notice  of  a  Class  Deviation  to  Waive 
Federal  Register  Notices  of  Financial 
Assistance  Awards  to  Historically 
Black  Universities 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  class  deviation  firom 
10  CFR  600.14(0. 

SUMMARY:  Pursuant  to  10  CFR  600.4, 
Deviations,  the  Department  of  Energy 
has  authorized  a  class  deviation  from  10 
CFR  14.(0  which  requires  a  Federal 
Register  Notice  for  certain  financial 
assistance  awards.  This  deviation 
applies  exclusively  to  applications 
received  from  Historically  Black 
Universities  which  will  conduct  pre¬ 
college  summer  educational  programs 
for  women  and  minority  students.  These 
applications  were  submitted  in  response 
to  a  Notice  of  Program  Interest 
published  by  the  Department  of  Energy. 

The  intent  of  publishing  notification 
of  financial  assistance  awards  is  to 
foster  competition  and  provide 
information  regarding  subcontracting 
opportunities.  However,  a  Notice  of 
Program  interest  has  already  served  as 
notice  to  interested  applicants,  and  no 
subcontracting  opportunities  have  been 
identified.  Additionally,  due  to 
programmatic  requirements,  it  is 
important  that  awards  be  made  as  soon 
as  possible.  Therefore,  the  Department 
of  Energy  has  determined,  pursuant  to 
10  CFR  600.4,  that  a  deviation  from  the 
requirement  to  publish  a  Federal 
Register  Notice  of  each  such  award  is  (1) 
necessary  to  achieve  program  objectives. 
(2)  necessary  to  conserve  public  funds. 
FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
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Mr.  Nick  Graham,  HR-531.23, 1000 
Independence  Ave,  S.W.,  Washington, 
D.C. 20585. 

Issued  in  Washington,  D.C.  on  September 
9, 1994. 

Linda  Strand, 

Chief.  Bmnch  B-3,  Office  of  Placement  and 
Administration. 

[FR  Doc.  94-23002  Filed  9-15-94;  8:45  am] 
BILLING  CODE  645<MI1-M 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  National  Association 
of  Regulatory  Utility  Commissioners 
(NARUC) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(H)  to  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC),  under 
Cooperative  Agreement  number  DE- 
FC01-94RW00304.  The  NARUC  will 
provide  administrative  support  to  a 
Special  Intergovernmental  Review  Panel 
in  its  charge  to  conduct  an  independent, 
financial  and  management  evaluation  of 
the  Yucca  Mountain  Nuclear  Waste 
Project  in  Nevada.  The  Nuclear  Waste 
Policy  Act  of  1982  (P.L.  97-425),  as 
amended  by  P.L.  100-203,  December  22, 
1987,  established  the  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  within  the  DOE,  and  directed 
the  office  to  investigate  a  site  at  Yucca 
Mountain,  Nevada,  to  determine  if  this 
site  is  suitable  for  the  construction  of  a 
repository  for  the  disposal  of  high  level 
nuclear  waste.  Work  on  site 
characterization  has  been  underway  for 
several  years.  This  work  has  been 
funded  by  Congressional  appropriations 
from  a  Nuclear  Waste  Fund  to  which 
contributions  have  been  made  by 
electric  utility  ratepayers  through 
electric  utilities  generating  power  from 
nuclear  power  stations.  The  period  of 
performance  is  contemplated  to  be 
twelve  (12)  months  commencing  on  or 
about  September  9, 1994  and  ending 
September  8, 1995.  The  total  estimated 
cost  of  this  effort  is  $1,000,000  which 
will  be  provided  by  DOE.  No  cost 
sharing  is  anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rosemarie 
Marshall,  HR-531.11, 1000 
Independence  Avenue,  S.W., 

.  Washington,  DC  20585. 


Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
NARUC  has  the  experience  to  provide 
objective  administrative  management  of 
the  proposed  project  and  fulfill  the 
requirements  of  the  agreement.  The 
criterion  set  forth  at  10  CFR  600 
7(b)(2)(i)(H)  is  being  relied  upon  to 
justify  a  noncompetitive  award  to  the 
NARUC.  This  criterion  authorizes 
noncompetitive  awards  when  the  Office 
of  Emergency  Planning,  with  the 
approval  of  the  Director,  determines  that 
a  noncompetitive  award  is  in  the  public 
interest.  In  this  case,  such  a 
determination  is  supported  by  the 
following:  (1)  The  NARUC  has  the 
experience  to  provide  the  administrative 
management  of  the  proposed  project;  (2) 
the  requested  funding  will  enhance  the 
public  benefit  to  be  derived  from  the 
agreement  by  accelerating  the 
completion  of  the  review.  NARUC  is  in 
a  position  to  expedite  the  work  of  the 
Special  Review  Panel  in  its  selection  of 
an  acceptable  contractor  to  accomplish 
the  objectives  of  the  Project  Description. 

Issued  in  Washington,  DC.  on  September  7, 
1994. 

Jeffrey  Rubenstein, 

Director,  Operations  Division  "A",  Office  of 
Placement  and  Administration. 

[FR  Doc.  94-23031  Filed  9-15-94;  8:45  am) 
BILLING  CODE  645<M)1-M 


Pittsburgh  Energy  Technology  Center; 
Noncompetitive  Financial  Assistance 
Award 

AGENCY:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Determination  of 
Noncompetitive  Financial  Assistance 
Grant  Award  with  Radian  Corporation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburgh  Energy 
Technology  Center  (PETC),  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (D),  it  intends  to  make  a  grant 
award  to  Radian  Corporation  for  a  one- 
year  effort  entitled  “Electric  Utility 
Engineer’s  FGD  Manual.” 

ADDRESSES:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940,  MS  921-143, 
Pittsburgh,  PA  15236-0940. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Augustine,  Contract  Specialist, 
412/892-4524.  Comments  or  inquiries 
should  be  made  within  fourteen  (14) 
days  of  the  date  of  this  announcement. 

SUPPLEMENTARY  INFORMATION: 

Grant  Agreement  Number:  DE-FG22- 
94PC94256. 


Title  of  Research  Effort:  “Electric 
Utility  Engineer’s  FGD  Manual.” 
Awardee:  Radian  Corporation. 

Term  of  Assistance  Effort:  Twelve  (12) 
months. 

Cost  of  Assistance  Effort:  The  total 
estimated  value  is  $370,000. 

Objective 

This  grant  agreement  provides 
financial  assistance  in  the  development 
of  an  “Electric  Utility  Engineer’s  FGD 
Manual.”  This  manual  will  provide 
engineers  with  up-to-date  technical 
information  on  calcium-based  FGD 
systems.  The  manual  will  be  most 
helpful  to  engineers  who  are  new  to  the 
field  of  flue  gas  desulfurization,  but  will 
also  be  useful  as  a  reference  guide  for 
more  experienced  engineers.  The 
manual  will  be  a  comprehensive  survey 
of  the  calcium-based  FGD  technologies 
available  and  will  aid  utilities  in  their 
purchase,  operation  and  optimization  of 
FGD  equipment. 

The  information  contained  in  this 
manual  will  be  useful  to  the  utility 
engineer  involved  in  installation  of  an 
FGD  system  at  either  a  new  or  existing 
generating  unit.  The  information 
presented  in  the  manual  will  allow  the 
utility  engineer  to  design  and  select  an 
FGD  system  that  will  achieve  the 
required  SO2  removal  efficiency;  operate 
reliably;  provide  a  high  level  of 
operation  flexibility  to  change 
conditions;  benefit  from  the  most  recent 
operation  experience  of  existing 
systems;  and  have  the  lowest  practical 
capital  and  annual  costs. 

Criteria  to  Justify  Noncompetitive 
Financial  Assistance  The  award  of 
Noncompetitive  Financial  Assistance  is 
justified  pursuant  to  applicable  criteria 
under  10  CFR  600.7(b)(2)(i),  criterion 
(D). 

The  applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
technical  expertise  gained  during 
design,  specification,  purchase  and 
operation  of  flue  gas  desulfurization 
systems  for  25  years.  Radian 
Corporation  has  been  involved  in  more 
than  150  FGD-related  projects  at  70 
different  power  plant  sites.  Radian 
Corporation  has  been  involved  in  the 
production  of  technical  guidelines  and 
manuals  covering  a  variety  of  FGD- 
related  topics. 

Richard  D.  Rogus, 

Chief  Contracts  Group  /. 

[FR  Doc.  94-23003  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  64S0-01-M 
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Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  Advise^  Committee  on 
Demonstration  and  Commercial 
Applications  of  Renewable  Energy  and 
Energy  Efficlerrcy  Tectwtoiogies 

AGENCY:  Department  of  Energy. 

ACTION;  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Puh.  L.  92-463, 86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
DATES:  Friday,  September  30, 1994:  9:00 

a.m.-4:30  pjn. 

ADDRESSES:  Senate  Russell  Building, 
Room  385,  Comer  of  First  and  "C” 

Street,  Washington,  DC  20510. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
DiNunzio,  Office  of  Solar  Energy 
Conversion,  EE-13, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-1720. 

SUPPLEMENTARY  INFORMATION;  The 
Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  Advisory  Conunittee  on 
Demonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency  Technolc^es  advises 
the  Department  of  Energy  on  making  the 
best  use  of  the  solar  resource  in 
southern  Nevada.  The  Task  Force  will 
seek  public  input  and  focus  attention  on 
significant  issues,  develop  solutions  to 
problems,  oi^anize  public  and  private 
support  for  implementing  a  solar 
enterprise  zone,  and  incorporate 
appropriate  Task  Force  findings  and 
results  into  a  final  report  and 
recommendations  for  implementing  a 
solar  enterprise  zone. 

Tentative  Agenda 

Friday,  September  30, 1994 

Introductions 
Review  of  Last  Meeting 
Presentation  by  Working  Groups 
Lunch  Break 

Moving  Forward  Development  of  Plan 
of  Action 

Discussion  and  Definition  of  Final 
Report 

Compilation  of  Results  and  Next  Steps 
Schedule 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subcommittee 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Lisa 
DiNunzio  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  (5)  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  Depending  on  the  number  of 
requests,  comments  may  be  limited  to 


five  minutes.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  ordh^y  conduct  of  business. 

Minutes.- Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C  20585  between 
9:00  a.m.  and  4:00  pjn.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  DC  on  September  7, 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc  94-23004  Filed  9-15-94;  8:45  ami 
BILLING  CODE  S460-0V4> 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2440-002  Wisconsin] 

Northern  States  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

September  8, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission’s  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-capacity  related  amendment  of 
license  for  the  Chippewa  Falls 
Hydroelectric  Project.  No.  2440-002. 

The  Chippiewa  Falls  Hydroelectric 
Project  is  located  on  the  Chippewa  River 
in  Chippewa  County,  Wisconsin.  The 
application  is  for  the  lowering  of  the 
reservoir  0.5  foot  for  17  months  for 
maintenance  work.  An  Environmental 
As.sessment  (EA)  was  prepared  for  the 
application.  The  EIA  finds  that 
approving  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

Lois  D.  CadielL 
Secretory. 

IFR  Doc.  94-22930  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6717-OVM 


Notice  of  Application 

September  12, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Original 
License  for  Major  Project 

b.  Project  No.:  11495-000. 

c.  Date  filed:  August  26, 1994. 

d.  Applicant:  Nooksack  River  Hydro 
Inc.,  Boffiel,  WA. 

e.  Name  of  Project:  Clearwater  Creek 
Hydroelectricity. 

f.  Location:  On  Clearwater  Creek,  near 
Deming,  Whatcom  County,  WA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Lon  Covin, 
Hydro  West  Group  Ina,  1422-130th 
Avenue  NE,  Bellevue,  WA  98005,  (206) 
455-0234. 

i.  FERC  Contact;  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  219-2847. 

j.  Brief  Description  of  Project:  The 
proposed  project  would  consist  oft  (1)  a 
10-foot-high,  75-foot-long  concrete 
diversion  weir  with  a  crest  elevation  of 
1,665  feet  (msl);  (2)  a  40-foot-wido,  80- 
foot- long.  and  18-foot-high  concrete 
intake  structure;  (3)  a  63-inch-diameter, 
8,785-foot-long  steel  penstock;  (4)  a  48- 
foot-wide,  48-foot-long,  and  35-foot-high 
concrete  powerhouse  equipped  with  a 
turbine  generator  unit  with  a  rated 
capacity  of  6,0  MW;  (5)  an  80-fbot-long 
tailrace;  (6)  a  35-kV,  11.4-mile-long 
transmission  line;  and  (7)  appurtenant 
facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR,  at  §  800.4. 

l.  In  accordance  with  section 
4.32(b)(7)  of  the  Ctunmission’s 
regulations,  if  any  resource  agency,  * 
SHPO,  Indian  Tribe,  or  person  believes 
that  an  additional  scientific  study 
should  be  condixrted  in  order  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  noerits. 
they  must  file  a  request  for  the  study 
with  the  Commission,  together  with 
justification  for  such  request,  no  later 
than  October  25, 1994,  and  must  serve 

a  copy  of  the  request  on  the  applicant, 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-22931  Filed  9-15-94;  8:45  ami 
BILLING  CODE  6717-41-M 
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[Project  Nos.  2442-001,  et  al.] 

Hydroelectric  Applications;  City  of 
Watertown,  New  York,  et  ai. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2442-001. 

c.  Date  Filed:  December  30, 1991. 

d.  Applicant:  City  of  Watertown,  New 
York. 

e.  Name  of  Project:  Watertown  Project. 

f.  Location:  On  the  Black  River, 
Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Karl  R. 
Amylon,  City  of  Watertown,  New  York, 
Watertown  Municipal  Building,  245 
Washington  Street,  Watertown,  NY 
13601-3880,  (315)  785-7730. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  Comments — October 
24, 1994;  Reply  Comments — December 
1, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D9  below. 

l.  Description  of  Project:  The  existing 
Watertovwi  Project’s  principal  features 
consist  of  two  dams  (the  Diversion  Dam 
and  the  Delano  Island  Dam),  a  headgate, 
a  power  canal  and  forebay,  a 
powerhouse,  an  impoundment,  and 
appurtenant  facilities.  In  addition,  there 
is  a  designated  wetland  area  of  17  acres 
within  the  project’s  boundary,  located 
just  upstream  of  the  Diversion  Dam 
along  the  left  shoreline  of  the  forebay. 

The  City  of  Watertown  is  proposing  to 
increase  the  total  installed  capacity  by 
replacing  all  existing  electrical  and 
mechanical  equipment  with  new 
generating  units.  The  existing  project 
has  a  total  nameplate  capacity  of  5.4 
megawatts  (MW)  and  an  average  annual 
generation  of  about  28,000  megawatt- 
homs  (MWh).  The  proposed  project 
would  have  a  total  nameplate  capacity 
of  10.8  MW  and  an  average  annual 
generation  of  about  47,900  MWh. 

In  detail,  the  existing  and  proposed 
project  is  described  as  follows: 

1.  the  concrete  gravity  Diversion  Dam, 
totaling  about  650  feet  long,  consisting 
of  (a)  an  ogee  section,  590  feet  long  by 
13.5  feet  high,  with  a  crest  elevation  of 
500.1  feet  mean  sea  level  (msl),  and  (b) 

a  small  minimum  flow  ogee  section,  60 
feet  long  by  11  feet  high,  with  a  crest 
elevation  of  496.15  feet  msl; 

2.  the  concrete  gravity  Delano  Island 
Dam,  totaling  200  feet  long,  with  a 


maximiun  height  of  12  feet  and  a  crest 
elevation  of  500.1  feet  msl; 

3.  an  impoundment,  3.5  miles  long, 
having  (a)  a  surface  area  of  about  190 
acres  (AC);  (b)  a  gross  storage  capacity 
of  2,000  acre-feet  (AF);  (c)  a  negligible 
useable  storage  capacity;  (d)  a  normal 
headwater  elevation  of  500.1  feet  msl; 

(e)  a  normal  tailwater  elevation  of  473.0 
feet  msl;  and  (f)  a  designated  wetland 
area  of  17  AC; 

4.  a  concrete  headgate,  200  feet  long 
by  18.5  feet  high,  with  twenty- five 
vertical  steel  gates,  each  25  feet  wide  by 
8  feet  high,  with  a  sill  elevation  of  493.0 
feet  msl; 

5.  an  excavated  power  canal,  totaling 
1,050  feet  long,  with  varying  widths  of 
53  to  180  feet,  consisting  of  (a)  a  175 
foot-long  concrete  gravity  ogee  section 
which  has  a  3-foot  wide  by  4-foot-high 
mudgate  and  a  trash  chute;  (b)  a  200- 
foot-long  by  130-foot-wide  forebay, 
which  has  an  existing  60  degree  angled, 
150- foot-long  trashrack; 

6.  a  concrete  and  brick  masonry 
powerhouse,  about  49  feet  wide  by  115 
feet  long,  equipped  with  three  existing 
generating  units,  with  (a)  a  rated 
capacity  of  1,800  kilowatts  (kW)  per 
unit;  (b)  a  hydraulic  capacity  range  of 
400  to  3,000  cubic  feet  per  second  (cfs); 
and  (c)  an  average  annual  generation  of 
28,000  MWh;  the  three  proposed 
replacement  units  would  have  (a)  a 
rated  capacity  of  3,600  kW  per  unit;  (b) 
a  hydraulic  capacity  range  of  400  to 
6,000  cfs;  and  (c)  an  average  annual 
generation  of  47,900  MWh; 

7.  an  existing  100-foot-long,  2.3 
kilovolt  (kV)  primary  transmission  line; 
and 

8.  appurtenant  facilities. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  provide  electric  energy 
to  several  of  the  applicant’s  municipal 
accounts  and  for  sale  to  Niagara 
Mohawk  Power  Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E.,  Room 
3104,  Washington,  D.C.,  20426,  or  by 
calling  (202)  208-1371,  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Watertown 
Municipal  Building,  245  Washington 
Street,  Watertown,  NY,  13601-3380 
(315)  785-7730. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 


Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  analysis  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
w'ater  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatinent 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  tnat  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
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excluded  from  further  study  or  excluded 
from  furtbm*  consideratiem  of 
cumulative  impacts  vnthin  the  river 
basin.  Documentatiem  should  include, 
but  not  be  limited  to:  bow  the  proiect(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
managcm«at  policies;  and.  reports  firom 
federal,  state,  and  local  agencies. 

Comments  cmiceming  the  scope  of 
the  environmental  document  shotild  be 
filed  by  the  deadline  established  in 
paragraph  D9. 

2a.  Type  of  Application:  Transfer  of 

1 

b.  Project  No.:  2555-002. 

c.  Date  filed:  November  23, 1993, 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Automatic  Project. 

f.  Location:  On  the  Messalonskee 
Stream  in  Kennebec  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791(a)  825(r). 

h.  Applicant  Contact:  Sarah  A. 

Verville,  Central  Maine  Power 
Company,  Edison  Drive,  Augusta,  ME 
04330,  (207)  623-3521,  Ext  3027; 
Richard  M.  Schade,  Bernstein,  Shur, 
Sawyer  and  Nelson.  146  Capitol  Street, 
Post  Office  Box  5057,  Augusta.  ME 
04332-5057,  (207)  623-1596. 

i.  FERC  Contact:  Hank  Ecton,  (202) 
219-2678, 

j.  Comment  Date:  October  31, 1994. 

k.  Description  of  Project  Action: 
Central  Maine  Power  Company 
proposes  to  transfer  the  license  for  the 
Automatic  Project  No.  2555  to  the 
Kennebec  Water  District.  The  transfer 
application  is  the  result  of  the 
termination  of  a  1923  agreement 
between  the  transferor  and  transferee 
concerning  project  ovmership  and 
operation.  Ihe  purpose  of  the  transfer  is 
to  facilitate  conveyance  of  all  property 
rights  in  the  project  from  the  transferor 
to  the  transferee. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  Project  No.  2555,  which  is 
the  subject  of  a  pending  relicensing 
application  (which  also  includes  project 
numbers  2556,  2557,  and  2559).  In 
Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act  (FERC 
stats,  and  Regs.,  Regs.  Preambles  1986- 
1990  1 30,854  at  p.  31,437),  the 
Commission  decided  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  transfer’s  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
relicensing  (id.  at  p.  31,438  n.  318).  The 
transfer  would  lead  to  the  substitution 
of  the  transferee  for  the  transferor  as  the 


applicant  in  the  relicensing  proceedings 
for  Project  Na  2555  (the  transferor 
would  remain  the  applicant  fev  project 
numbers  2556,  2557,  and  2559). 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3a.  Type  of  Applicatitm:  Preliminary 
Permit. 

b.  Project  No.  11471-900. 

c.  Date  filed:  April  4, 1994. 

d.  Applicants:  South  Fork  Irrigation 
District  and  Hot  Springs  Valley 
Irrigatiem  District. 

e.  Name  of  Project:  West  Valley 
Pumped  Storage  Hydroelectric  I^oject. 

f.  Location:  Tule  lake  Reservoir  (also 
known  as  Moon  Lake)  in  Modoc  and 
Lassen  Counties,  California,  near  the 
town  of  Likely.  The  project  would 
occupy  lands  administered  by  the 
Bureau  of  Land  Management  and  the 
Modoc  National  Forest.  T.39N,  R14E. 
sections  7,  8,  9, 17, 18, 19,  20,  29,  30, 

31.  32.;  T.38N,  R14E.,  sections  5,  6,  7, 

8. 17, 18, 19,  20, 29,  30,  31, 33;  T.38N, 
R13E.,  section  25,  T.37N,  R14E,  sections 
15  and  17;  T.37N,  R13E..  section  1.  Mt. 
Diablo  Meridian  and  Base. 

g.  Filed  Pxirsuant  to:  Federal  Power 
Act,  16  use  §§  791(al-825(r). 

h.  Applicant  Contact:  Mr.  Don  R. 

Pope,  Esquire,  9709  W.  Fairview 
Avenue,  Littleton,  CO  80127,  (303)  973- 
9610. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  31, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  Likely  Range  Association’s  existing 
16-foot-high,  1,100-foot-long  earth  Moon 
Lake  Dam  impounding;  (2)  the  3,000- 
acre  Moon  lake  reservoir  with  a  stm-age 
capacity  of  35,000  acre-feet  with  a  water 
surface  elevation  of  5,500  feet  msl,  to  be 
utilized  as  the  upper  reservoir;  (3)  an 
intake  and  control  structure  at  the  dam; 
(4)  an  underground  tunnel;  (5)  a 
powerhouse  containing  fotir  generating 
units  with  a  total  installed  capacity  of 
264,000  kW;  (6)  a  90-foot-high,  650-foot- 
long  concrete  dam,  creating;  (6)  a  184- 
acre  reservoir  with  a  storage  capacity  of 
8,280  acre-feet  with  a  water  surface 
elevation  of  4,950  feet  msl,  to  be  utili2»d 
as  the  lower  reservoir,  (7)  a  pump 
station;  (8)  a  5-mile-long,  230-kV 
transmission  line  tying  into  an  existing 
line. 

The  project  would  generate 
approximately  a  total  of  542,880  MWb 
of  energy  annually. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  §  337,000.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 


l.  Purpose  of  Project:  Prefect  power 
would  1^  sold  to  a  local  utility. 

m.  This  notice  also  cemsists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

4a.  Type  of  Application:  Minor 
T  ir*Arigft 

b.  Project  No.:  11482-000. 

c.  Date  Filed:  May  23, 1994. 

d.  Applicant:  Consolidated  Hydro 
Maine,  Inc. 

e.  Name  of  Project:  Marcal  Project. 

f.  Location:  On  the  Little 
Androscoggin  River,  Androscoggin 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson,  Consolidated  Hydro  Maine, 

Inc.,  Andover  Business  Park,  200 
Bulfinch  Drive,  Andover,  MA  01810, 

(508) 681-1900. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

|.  Deadline  Date:  October  21. 1994. 

K.  Status  of  Environmental  Analysis; 
This  applicaticm  has  been  acctq>ted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  DS  below.  As  a  result  of 
scoping  (m  the  Lower  Androscoggin 
Environmental  Impact  Statement  (EIS) 
the  Marcal  Project  is  being  included  in 
the  EIS.  Scoping  Document  D  f(u  the 
Lourer  Androscoggin  Environmental 
Impact  Staten^nt  vrill  be  issued  soon. 

1.  Descripti(m  of  Project:  The  existing 
unlicensed  project  consists  of: 

1.  a  dam,  consisting  of  (a)  a  westerly 
abutment,  adjoining  the  Elm  Street 
Bridge;  (b)  a  concrete  spillway  section, 
about  29.5  feet  longl^  15.4  high, 
with  a  crest  elevation  of  273.3  feet 
National  Geodetic  Vertical  Datum 
(NGVD);  (c)  a  granite  blocked  pier,  about 
6  feet  long;  (d)  a  granite  blocked 
spillway  section,  about  98  feet  long  by 
average  height  of  12  feet,  with  a  crest 
elevation  of  271.3  feet  (NGVD),  topped 
with  2-foot-high  pin-supported  wooden 
flashboards;  and  (e)  an  easterly 
abutment  adjoining  the  foundation  of  an 
abandoned  mill  building,  with  two  4- 
foot-wide  by  5-foot-high  sluice  gates;  2. 
a  reservoir,  with  (a)  a  normal  pool 
elevation  of  273.3  feet  (NGVD);  (b)  a 
surface  area  of  about  27  acres;  (c)  a  gross 
storage  capaK^ity  of  about  103  acre- feet; 

3.  an  intake  area  leading  to  the 
penstock,  which  consists  of  (a)  a  forebay 
canal,  about  38  feet  wide  by  120  feet 
long,  equipped  with  45-foot-long  by  11- 
foot-deep  steel  trashracks  with  3/8-inch 
steel  bars  at  2-inGh  spacings;  (b)  a 
triangular  headgate  flume,  with  a  12- 
foot  by  12-foot  wooden  headgate;  4.  a 
470-foot-long  by  ll-foot-diameter  buried 
steel  pensto^;  5.  a  powerhouse, 
equipped  with  (a)  two  horizoata) 
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generating  units,  consisting  of  a  960^ 
kilowatts  (kW)  General  Electric 
generator  driven  by  an  S.  Morgm  Smith 
double-runnw  turbine,  with  tv«ro  36- 
inch-diameter  runners,  each  rated  at  707 
and  625  horsepower  (hp)  and  a  350-  kW 
Westinghouse  synchronous  generator 
driven  by  an  S.  Morgan  Smith  double- 
runner  turbine,  with  two  27-inch- 
diameter  runners,  eadx  rated  at  308  hp; 
both  units  having  (b)  a  hydraulic 
capacity  range  of  120  to  560  cfe;  (c)  an 
average  head  of  37.7  feet;  (d)  a  power 
factor  of  1.00  kW/kVA;  and  (e) 
discharging  into  a  tailrace  channel  about 
290  feet  long  by  40  feet  wide,  with  a 
normal  tailwater  devation  of  235.6  feet 
(NGVD);  6.  a  34.5-kilovolt  (kV), 
transmission  line;  and  7.  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

n.  This  notice  also  consists  of  the 
follovring  standard  paragraphs:  Bl,  and 
D5. 

o.  Available  Location  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  availaWe  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Consolidated  Hydro 
Maine,  Inc.  Andover  Business  Park,  200 
Bulfinch  Drive,  Andover,  MA  01810. 

5a.  T3rpe  of  Application:  Amendment 
of  License. 

b.  Project  No:  1417-045. 

c.  Date  Filed:  July  28, 1994. 

d.  Applicant:  Central  Nehs^ska  Public 
Power  and  Irrigation  District. 

e.  Name  of  Fhoject;  Central  Nebraska 
Project. 

f.  Location:  On  North  Platte  and  Platte 
Rivers  in  Keith,  Lincoln,  Dawson  and 
Gosper  Counties,  Nebraska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  Sec.791  (a)-825(r). 

h.  Aj^licant  Contact:  Gary  D. 
Bachman,  Van  Ness  Feldman, 1050 
Thomas  Jefferson  Street,  N.W.,  Seventh 
Floor,  Washington,  D.C.  20007,  (202) 
298-1880. 

i.  FERC  Contact:  Anum  Purchiaroni, 
(202)  219-3297. 

j.  CcHnment  Date:  October  17, 1994. 

k.  Descriprtion  of  Project:  Central 
Nebraska  Public  Poww  and  Irrigation 
District  (licensee)  filed  an  application  to 
amend  its  license.  The  licensee 
proposes  to  revise  its  project  boundary 
because  it  intends  to  transfer  ownership 
of  the  Canaday  Steam  Plant  to  Nebraska 
Public  Power  District  (NPPDl.  iThe 
licensee  also  int^Kisto  transfer  existing 


transmission  lines  and  pedes  to  NPPD. 
FurthM,  the  licensee  intends  to  convey 
easement  rights  to  NM^  for  (1)  the 
transmission  lines  and  poles  to  be 
transferred  and  (2)  drainage  facilities, 
cooling  water  intake,  and  outlet  worics 
adjacent  to  the  Canaday  Steam  Plant. 

1.  This  notice  also  emsists  of  the 
following  standard  paragraphs:  B,  C2, 
and  D2. 

6a.  Type  of  Application:  Preliminary 
Permit, 

b.  Project  No.:  11488-006. 

c.  Date  Filed:  June  17, 1994. 

d.  Applicant:  Margaret  Jordan. 

e.  Name  of  Project:  Wynantskill. 

f.  Location:  On  Wynantskill  Creek  in 
the  City  of  Troy,  Rensselaer  County, 

New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ms,  Margaret 
Jordan,  432  Whiteview  Rd., 

Wynantskill,  New  York  12198,  (518) 
283-5812. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Comment  Date:  November  7, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  15-foot-high,  200-fbot-long 
concrete  gravity  dam;  (2)  a  reservoir 
(Burden  Pond)  widi  a  7-acre  surface  area 
and  a  50-acre-foot  storage  capacity  at 
spillway  crest  elevation  177.0  feet  MSL; 
(3)  a  new  concrete  intake  structure  at 
the  left  abutment;  (4)  a  new  42-inch 
diameter,  2,800'foot-long  steel  penstock; 
(5)  a  new  concrete  and  steel  poweriimise 
containing  one  generating  unit  with  a 
capacity  of  255-kW  and  one  generating 
unit  with  a  capacity  of  475-kW  for  a 
total  installed  capacity  of  730-kW;  (6)  a 
new  tailrace;  (7)  a  new  switchyard;  (8) 

a  new  ISO-foot-lwig,  13.2-kV 
transmission  line;  and  (9)  appurtenant 
facilities.  The  applicant  estimates  that 
the  cost  of  tlie  studies  under  the  term  of 
the  permit  would  be  $36jOOO  and  that 
the  average  annual  generation  would  be 
2.3  million  kilowatt-hours.  Project 
power  would  be  sold  to  Niagara 
Mohawk  Power  Corporation.  The  dam  is 
owned  by  the  City  of  Troy,  New  York. 

1.  This  notice  also  ctmsists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  A10,B,C&D2. 

7a.  Type  of  Application: 

Hydroelectric  -  bfew  License. 

b.  Project  No.:  2535-003. 

c.  Date  filed:  December  30, 1991. 

d.  Aji^licant:  South  Carolina  Electric 
&  Gas  Company. 

e.  Name  of  Fhoject:  Stevens  Cre^. 

f.  Location:  On  the  Savannah  River  in 
Edgefield  and  McCormick  Counties, 
South  Carolina  and  Columbia  County, 
Georgia.  The  project  and  its  flowage 
easements  predate  creation  of  Sumter 


National  Forest,  90  acres  of  which  are 
within  the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-«25(r). 

h.  Appheant  Contact:  Rudolph  R. 
Mahan  (106),  Assistant  General  Coimsel, 
South  Carolina  Electric  &  Gas  Company, 
Columbia,  SC  29218,  (803)  748-3538. 

i.  FERC  Contact:  John  Blair  at ’(202) 
219-2845. 

j.  Deadline  Date:  November  7, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time. 

l.  Description  of  Project:  The  existing 
Stevens  Creek  Hydroelectric  Project 
consists  of.  (1)  a  2,700-foot-long  dam 
consisting  of  a  390-foot-long 
powerhouse  section,  a  90-foot-wide  lock 
section,  a  2,000-foot-long  spillway 
section  with  flashboards  bringing  the 
maximum  height  of  the  dam  to  33  feet, 
and  two  non-overflow  abutments;  (2)  a 
reservoir  with  a  smface  area  of  2,400 
acres  and  containing  9,300  acre-feet  of 
water  at  full  pool  elevation  187,54  feet 
NGVD;  (3)  a  powerhouse  containing  8 
generating  units  with  a  total  rated 
capacity  of  18.8  megawatts;  (4)  two  46 
kV  ties  to  a  46/115  kV  substation 
connected  directly  to  the  applicant’s 
distribution  system;  and  (5)  appurtenant 
facilities. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Stevens  Creek 
project  is  94.3  GWh.  Power  generated  at 
the  project  is  delivered  to  customers 
within  the  applicant’s  service  area. 

n.  Filing  and  Service  of  Responsive 
Documents;  The  application  is  ready  for 
environmental  anal^s  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108  (May  20, 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commissiem  within  60  days  from  the 
issuance  date  of  this  notice  (November 
7, 1994).  All  reply  comments  must  be 
filed  with  the  Commissiem  within  105 
days  from  the  date  of  this  notice 
(December  20, 1994). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  horn  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (l)bear  in  all  capital 
letters  the  title  “COMMENTS,”  “REPLY 
COMMENTS.” 

“RECOMMENDA’nONS,’'  "TERMS 
AND  CONDITIONS.”  or 
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“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to:  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b),  385.2010. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  South  Carolina  Electric 
&  Gas  Company’s  offices  at  1426  Main 
Street,  Columbia,  South  Carolina. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  zmd  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  (merate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 


motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  ‘^NO’nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”, 
“PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  'TERMS 
AND  CONDmONS”,  “PROTEST”,  OR 
“MO'nON  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nvunber  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 

D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS,” 

“RECOMMENDA-nONS  FOR  'TERMS 
AND  CONDITIONS,”  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,”  “COMPETING 
APPLICA'nON,”  “PRO'TEST,”  or 
“MOTION  TO  INTERVENE,”  as 
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applicable,  and  the  Project  Number  oS 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  hied  by  {»oviding  the  original 
and  the  irumber  of  cc^ies  provided  by 
the  Commission’s  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  A  copy  of 
a  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  hie  comments  within  the  time 
specihed  for  filing  comments,  it  wilt  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency’s  must  also  be  sent  to 
the  Applicant’s  representatives. 

D5.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34fh>  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23106,  May  20, 1991}  that  all 
comments,  recommendations,  terms  and 
conditions  and  jweseriptions  concerning 
the  ^^Ucation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  25, 
1994  for  Project  No.  11482-000).  All 
reply  coimnoits  must  be  filed  with  the 
Commisston  within  105  days  from  the 
date  of  this  notice.  (December  1, 1994 
for  Project  No.  11482-000). 

Anyone  may  obtain  an  extension  of 
time  for  tliese  deadhn^  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extiaordmary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”,  “MOTION 
TO  INTERVENE”.  “COMMENTS,’* 
“REPLY  COMMENTS,” 
“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  ^e  filing  responds;  (3)  furnish 
the  name,  addx^,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
widi  the  req^uiteraenls  of  18  CFR 
385.2001  throng  385.2005,  Ail 
comments,  reconarwndations,  terms  and 
conditions  or  prescriptkms  must  set 


forth  their  evid^tiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bi  Agencies  may  obtain 
copies  of  the  applicatimi  directly  fr(»n 
the  applicant  Amy  of  these  documents 
must  te  filed  by  providing  the  original 
and  the  number  of  cc^ies  required  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  Nwth  Capitol  Street, 
N.E.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Reguhdory  Cmmuission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  moticm  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proce^ing,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No,  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (October  24, 
1994  for  Project  Na  2442-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (December  1, 1994  for 
Project  No.  2442-  001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCMPTKDNS;”  (2)  set  forth  in  the 
heeding  the  name  of  l^e  applicant  and 
the  project  number  of  the  applic^on  to 
which  the  filing  lesfionds;  (3)  furnish 
the  name,  addiess,  and  telej^one 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005  All  fxxnments, 
recotruzMmdatioBS,  terms  and  comfitians 


or  prescriptions  must  set  fmth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Str^, 
N.E.,  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commissimi, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  puoof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  acccndance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  September  12, 1994,  Washington, 
D.C. 

Lois  D.  Cashelt, 

Secretary. 

[FR  Doc.  94-22932  Filed  9-15-94r  8:45  am) 
BILLING  CODE  SirT-Of-P 


[Docket  No.  CP94-747-000,  et  aL] 

Southern  Natural  Gas  Company,  etaL; 
Natural  Gas  Certificate  Rlings 

Talce  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 
[Docket  No.  CP94-747-0001 
September  8, 1994. 

Take  notice  that  on  August  29, 1994, 
Southern  Natural  Gas  Company 
(Scmthem),  P,0.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP94-747-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  three  170  H.P.  field  compressor 
units  used  to  serve  Alabama  Gas 
Corporation  (Alagasco),  a  local 
distribution  company,  which  was 
authorized  in  Do^et  Na  CP78-238- 
000,^  all  as  more  fully  set  forth  in  the 
application  which  is  open  to  the  public 
for  insTOCtion. 

Southern  proprases  to  diandon  and 
sell  for  salvage  three  170  HJ*.  field 
compressor  units  located  at  its 
McCoimeLlsCoiBpiessor  Statun  in 
Tuscaloosa  County,  Alabama.  Southern 
states  that  these  oxnpressor  units  have 
not  been  used  for  several  3rears  and 
neither  Southern  dcht  Alagasco 
anticipates  a  need  for  these  facilities  in 
the  foreseeable  faituie.  Southern  states 
that  it  proposes  to  remove  the  three 
compressor  units  and  sell  them  for 


'  3  FERC 1 61.2Zt  (197^ 


47624 


Federal  Register  /  Vol,  59,  No.  179  /  Friday,  September  16,  1994  /  Notices 


salvage  in  order  to  save  on  maintenance 
and  air  permit  expenses.  Southern  also 
states  that  the  proposed  abandonment 
would  not  affect  the  capacity  of 
Southern’s  pipeline  system  or  require 
termination  of  any  service  to  Southern’s 
customers. 

Comment  date:  September  29, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipeline  Company 
IDocket  No.  CP94-760-0001 
September  8, 1994. 

Take  notice  that  on  September  6, 

1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 

Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP94-760-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 

157.211)  for  authorization  to  construct 
and  operate  a  two-inch  tap  in  Allen 
Parish,  Louisiana,  under  Koch 
Gateway’s  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 

is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  Gateway  proposes  to  construct 
and  install  a  two-inch  tap  through 
which  Koch  Gateway  will  make  natural 
gas  deliveries  to  Entex,  Inc.  (Entex). 

Koch  Gateway  states  that  the  proposed 
activity  will  not  affect  Koch  Gateway’s 
ability  to  serve  its  other  existing 
customers. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 
[Docket  No.  CP94-761-0001 
September  8, 1994. 

Take  notice  that  on  September  7, 

1994,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP94-761-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 

157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Minnegasco,  a  Division  of  NorAm,  Inc. 
(Minnegasco),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  upgrade  an 
existing  town  border  station 
(Minnegasco/Rockville  Town  Border 


Station)  located  in  Steams  County, 
Minnesota,  to  accommodate  increased 
natural  gas  deliveries  to  Minnegasco  for 
redelivery  at  Rockville,  Minnesota  for 
commercial,  industrial  and  residential 
end-use  under  Northern’s  currently 
effective  service  agreement  with 
Minnegasco.  Northern  estimates 
increased  peak  day  and  annual  volumes 
through  the  upgraded  town  border 
station  of  480  Mcf  and  53,000  Mcf, 
respectively.  Northern  estimates  a  cost 
of  upgrading  the  delivery  point  of 
$50,000  and  indicates  that  the  costs 
would  be  financed  in  accordance  with 
the  General  Terms  and  Conditions  of 
Northern’s  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Also,  Northern  indicates  that  the 
proposed  activity  is  not  prohibited  by 
its  existing  tariff  and  that  it  has 
sufficient  capacity  to  accommodate  the 
changes  proposed  herein  without 
detriment  or  disadvantage  to  Northern’s 
other  customers. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 
[Docket  No.  CP94-749-000) 

September  9, 1994. 

Take  notice  that  on  August  29, 1994, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563  filed  in  Docket 
No.  CP94-749-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
modify  its  operations  at  an  existing 
meter  station  located  at  Main  Pass  Block 
59,  offshore,  Louisiana,  under 
Southern’s  blanket  certificate  issued  in 
Docket  No.  CP82— 406-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  modify  an 
existing  receiving  station,  by  reversing 
one  of  the  two  existing  3"  meters  to 
enable  it  to  deliver  gas  to  Murphy 
Exploration  and  Production  Company 
(Murphy)  for  use  as  gas  lift  gas  at  its 
production  facilities  in  Main  Pass  Block 
59,  offshore,  Louisiana. 

Southern  states  that  the  estimated  cost 
of  modifying  the  meter  station  is 
approximately  $33,165  for  which 
Murphy  has  agreed  to  reimburse 
Southern. 

Southern  states  further  that  it  would 
transport  gas  to  Murphy  pursuant  to  the 


Service  Agreement  between  Southern 
and  Murphy  under  its  Rate  Schedule  It 
and  that  Murphy  anticipates  receiving 
an  average  500  Mcf  of  natural  gas  per 
day  and  84,000  Mcf  per  year  at  the 
proposed  facilities. 

It  is  said  that  the  operation  of  the 
proposed  facilities  would  have  no 
significant  effect  on  Southern’s  peak  day 
or  annual  requirements. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  CNG  Transmission  Corporation 
[Docket  No.  CP94-757-0001 
September  9, 1994. 

Take  notice  that  on  September  2, 

1994,  CNG  Transmission  Corporation 
(CNGT)  located  at  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed 
in  the  referenced  do<±et  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act.  CNGT  requests  authorization  to 
abandon  by  sale  two  compressors, 
related  pipelines,  associated  structures 
and  rights-of-way  located  in  Lincoln, 
Boone,  and  Kanawha  Counties,  West 
Virginia  to  Ashland  Exploration,  Inc.,  as 
non-jurisdictional  facilities. 
Additionally,  CNGT  seeks  authorization 
to  abandon  several  exchange  points 
with  Pennzoil  Exploration  and 
Production  Company. 

Comment  date:  September  30, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

6.  NorAm  Ga.s  Transmission  Company 
[Docket  No.  CP94-743-000) 

September  9, 1994. 

Take  notice  that  on  August  29, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  525  Milam  Street,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-743-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
and  transfer  by  sale  to  Arkla,  a  division 
of  NorAm  Energy  Corporation,  segments 
of  Lines  B  and  BM-9,  entire  Line  BM- 
6,  and  included  within  are  17  rural 
domestic  taps,  all  located  in  Pope 
County,  Arkansas,  under  NorAm’s 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  in  place 
and  transfer  by  sale  to  Arkla:  (1)  Line  B 
consisting  of  16,550  feet  of  10-inch  pipe 
from  pipeline  station  3349+50  to 
3515+00;  (2)  Line  BM-9  consisting  of 
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8,725  feet  of  4-inch  pipe  from  pipeline 
station  0+00  to  87+25;  (3)  the  entire 
Line  BM-6  consisting  of  216  feet  of  4- 
inch  pipe,  and  (4)  17  rural  domestic  taps 
(16  on  BM-9  and  1  on  BM-6).  NGT  will 
continue  to  operate  the  remaining 
portion  of  Line  B  (476,720  feet)  and  Line 
BM-9  (10,303  feet).  NGT  states  that 
these  facilities  will  be  abandoned  as  a 
result  of  a  segment  rerouting  of  Line  B. 
The  rerouting,  pursuant  to  Section 
157.208(a),  is  necessary  due  to 
residential  encroachment  caused  by  the 
City  of  Russellville,  Arkansas  annexing 
land  for  future  development.  Lines  BM- 
9  and  BM-6  currently  provide  service  to 
Arkla’s  existing  distribution  system  and 
are  connected  to  the  Line  B  portion  that 
will  be  abandoned  after  the  rerouting  is 
completed.  The  rerouting  of  Line  B  will 
parallel  a  portion  of  NGT’s  existing  Line 
BM-9  and  interconnect  with  Line  BM- 
9  at  approximately  station  87+25.  Line 
BM-6  will  not  interconnect  with  the 
rerouted  portion  of  Line  B.  Arkla  will 
use  the  acquired  facilities  as  part  of  its 
existing  low  pressure  distribution 
system.  NGT  states  that  no  customers  or 
services  will  be  terminated  with  this 
abandonment. 

Comment  date;  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Florida  Gas  Transmission  Company 
[Docket  No.  CP94-755-000] 

September  9, 1994. 

Take  notice  that  on  August  31, 1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
755-000  a  request  pursuant  to 
§§  157.205. 157.208  and  157.216  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208  and  157.216)  for  authorization 
to  relocate  an  existing  meter  station  and 
appurtenant  facilities  in  Marion  County, 
Florida,  and  to  abandon  pipeline 
facilities  downstream  of  the  existing 
meter  station,  under  FGT’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  relocate  the  Ocala 
North  meter  station  by  dismantling, 
moving  and  reassembling  the  facilities 
3.6  miles  upstream  of  the  present 
location  and  abandoning  the  3.6  mile 
2.5  inch  Ocala  North  Lateral,  which 
would  then  be  downstream  of  the  meter 
station.  It  is  stated  that  the  meter  station 
serves  West  Florida  Natural  Gas 
Company  (West  Florida)  and  that  the 
lateral  line  would  be  abandoned  by  sale 


to  West  Florida,  which  is  the  only 
shipper  served  through  this  lateral.  It  is 
asserted  that  West  Florida  has  requested 
the  relocation  and  will  reimburse  FGT 
for  all  direct  and  indirect  costs.  FGT 
estimates  the  cost  of  the  relocation  at 
$63,000. 

It  is  asserted  that  the  relocation  will 
allow  a  greater  hourly  flow  through  the 
meter  station  and  give  West  Florida  the 
economic  ability  to  loop  the  Ocala 
North  Lateral  to  utilize  their  existing 
certificated  capacity.  It  is  stated  that  the 
relocation  will  permit  the  delivery  of  up 
to  300  MMBtu  of  natural  gas  per  hour 
to  West  Florida.  It  is  asserted  that  the 
relocation  of  facilities  will  not  result  in 
any  change  in  the  daily  or  annual 
quantities  that  FGT  is  authorized  to 
deliver  to  West  Florida.  FGT  states  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  at  the  relocated  meter 
station  without  detriment  or 
disadvantage  to  any  of  FGT’s  other 
customers. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  meike  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator}'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secrefaiy. 

[FR  Doc.  94-22965  Filed  9-15-94;  8:45  am] 
BILUNG  CODE  6717-D1-P 


[Docket  No.  RP94-73-003] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  12, 1994. 

Take  notice  that  on  September  1, 

1994,  ANR  Pipeline  Company  (“ANR”) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(“Commission”)  Twelfth  Revised  Sheet 
No.  570  under  Rate  Schedule  X-64  of 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff  to  be  effective  for  refund  purposes 
for  the  period  January  1, 1994,  through 
December  31, 1994. 

ANR  states  that  this  compliance  filing 
is  being  made  to  reduce  the  monthly 
charge  under  Rate  Schedule  X-64  to 
reflect  the  final  depreciation  rate  in 
HIOS  Docket  No.  RP93-59-000.  The 
reduction  to  the  monthly  charge  is  in 
accordance  with  the  Commission’s 
Letter  Orders  dated  December  30, 1993, 
February  25, 1994,  and  March  17, 1994, 
in  Docket  Nos.  RP94-73-000.  RP94-73- 
001  and  RP94-73-002,  respectively. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
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of  Practice  and  Procedure  (18  CFR 
385.211,  395.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casbell. 

Secretary. 

(FR  Doc  94-22933  Filed  9-15-94;  8:45  ami 
BILUNG  CODE  6717-OVM 


[Docket  No.  RP94-391-000] 

Centra  Pipelines  Minnesota  Inc.; 

Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

September  12, 1994. 

Take  notice  on  September  2, 1994, 
Centra  Pipelines  Minnesota  Inc.  (Centra 
Minnesota — tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  2: 

Original  Sheet  Nos.  32  through  35 
First  Revised  Sheet  No.  35 

Original  tariff  Sheet  No.  35  and  First 
Revised  Sheet  No.  35  both  include  an 
“Index  of  Shippers”  and  are  being  filed 
to  reflect  changes  regarding  the  identify 
of  certain  of  Central  Minnesota’s 
shippers  and  their  respective  volumes  of 
gas  shipped  on  the  pipeline.  The 
changes  with  respect  to  Northern 
Minnesota  Utilities  (NMU)  and  The  City 
of  Warroad,  Minnesota  (VVarroad)  are  to 
be  effective  immediately,  and  are 
reflected  on  Original  Sheet  No.  35.  First 
Revised  Sheet  No.  35  reflects  both  the 
NMUAVarroad  change  and  the  changes 
with  respect  to  shippers  Centra  Gas 
Ontario,  Inc.  (Centra  Ontario)  and 
Westcoast  Power  Inc.  (Westcoast 
Power),  to  be  effective  as  of  December 
31, 1994. 

Centra  Minnesota  states  that  the 
referenced  Sheet  Nos.  32  through  34  are 
being  filed  to  reserve  these  sheets  for 
future  use.  Tariff  Sheet  No.  35  is  an 
“Index  of  Shippers”  which  is  being  filed 
to  reflect  changes  in  the  volumes  of 
natural  gas  transported  by  Centra 
Minnesota  on  behalf  of  its  shippers. 
These  revised  transportation  volumes, 
which  correspond  to  changes  in  the 
Department  of  Energy  (DOE)  import 
an^or  export  authorizations  of  Centra 
Minnesota’s  shippers,  are  as  follows: 

(1)  Reduce  the  volumes  of  gas  that 
Centra  Minnesota  is  authorized  to 
transport  on  behalf  of  Centra  Ontario 


from  up  to  10,220  MMcf/year  to  up  to 
1,974  MMcf/year; 

(2)  Transport  on  behalf  of  Westcoast 
Power  the  remainder  of  the  volumes 
that  were  previously  trmisported  on 
behalf  of  Centra  Ontario,  i.e.  8,246 
MMcf/year, 

(3)  Eliminate  Warroad  as  a  shipper 
under  Rate  Schedule  FT;  and, 

(4)  Transport  on  behalf  of  NMU  the 
volumes  that  were  previously 
transported  on  behalf  of  Warroad. 

Centra  Minnesota  states  that  the  DOE 
has  approved  the  changes  listed  above 
in  the  amounts  of  gas  Centra 
Minnesota’s  shippers  [i.e.,  Westcoast 
and  Centra  Ontario)  are  authorized  to 
import  and/or  export.  Centra  Minnesota 
states  that  the  other  change  of 
eliminating  Warroad  as  a  shipper  is  due 
to  the  fact  that  NMU  purchased  the 
distribution  facilities  previously  owned 
by  Warroad,  and  Centra  Minnesota  will 
now  transport  on  behalf  of  NMU 
volumes  previously  transported  on 
behalf  of  Warroad.  Centra  Minnesota 
states  that  DOE  also  has  approved  the 
transfer  to  NMU  of  the  import 
authorization  granted  to  Warroad. 

Centra  Minnesota  states  that  the 
corresponding  changes  to  the  volumes 
transported  on  behalf  of  these  shippers 
are  fully  consistent  with  Centra 
Minnesota’s  flexible  transportation 
authority  granted  by  the  Commission. 
Additionally,  Centra  Minnesota  states 
that  no  increase  in  transportation 
volumes  is  sought  and  no  facility 
construction  is  required. 

Pursuant  to  §  154.51  of  the 
Commission’s  regulations.  Centra 
Minnesota  respectively  requests  waiver 
of  the  (1)  thirty  day  notice  period  so  that 
the  Warroad/NMU  redistribution  of 
volumes  will  become  effective 
immediately;  and  (2)  requirement  that 
tariffs  not  be  filed  more  than  sixty  days 
prior  to  their  proposed  effective  date  so 
that  the  change  in  volumes  between 
Centra  Ontario  and  Westcoast  can  be 
effective  as  of  December  31, 1994. 

Centra  Minnesota  states  that  such 
waivers  will  not  result  in  any  harm  to 
any  shipper  since  the  volume  of  gas  to 
be  transported  by  Centra  Minnesota  will 
not  be  increased  or  decreased,  but  is 
merely  being  reallocated. 

Copies  of  the  filing  were  served  upon 
Centra  Minnesota’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  September  19, 
1994,  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  and 
385.211).  All  protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of 
Centra  Minnesota’s  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  94-22934  Filed  9-15-94;  8:45  ami 
BILLING  CODE  S717-01-M 


[Docket  No.  RP94-8d2-4)00) 

Chandeieur  Pipe  Line  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  12, 1994. 

Take  notice  that  Chandeieur  Pipe  Line 
Company  (“Chandeieur”)  on  September 
2, 1994,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Secxmd 
Revised  Volume  No.  1,  Sheet  Nos.  65 
through  78. 

Sheet  Nos.  65-76:  Reformat  form  of 
agreements  to  include  “Exhibit  A”  to 
accommodate  shippers’  requests  in 
amending  receipt  and  delivery  points. 

Sheet  Nos.  77-77 A.:  To  comply  with 
§  154.41(b)  of  the  Commission’s 
Regulations. 

Sheet  No.  78:  To  comply  with 
§  154.37  of  the  Commission’s 
Regulations. 

Copies  of  the  filing  were  served  upon 
the  company’s  jurisdictional  customers 
and  state  regulatory  commissions. 

Chandeieur  has  proposed  an  effective 
date  for  the  revised  tariff  sheets  of 
October  3, 1994.  Any  person  desiring  to 
be  heard  or  to  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  §  385.214  and  375.211 
of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22935  Filed  9-15-94;  8:45  ara| 
BILLING  CODE  Sril-OI-M 
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[Docket  No.  CP94-762-000] 

Colorado  Interstate  Gas  Co.; 

Application 

September  12, 1994. 

Take  notice  that  on  September  7, 

1994,  Colorado  Interstate  Gas  Company 
(Applicant),  Post  Office  Box  1087, 
Colorado  Springs,  Colorado  80944,  filed 
in  Docket  No.  CP94-762-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  facilities. 

Applicant  proposes  to  abandon 
50,000  Mcf  per  day  (Mcf/d)  of  capacity 
in  4.4  miles  of  its  16-inch  Powder  River 
Basin  Lateral  Pipeline  located  in 
Wyoming.  Applicant  proposes  to  lease 
the  capacity  to  MIGC,  Inc. 

Applicant  states  that  it  holds  a  Lease 
Agreement  dated  July  1, 1994,  with 
MIGC,  Inc.,  providing  for  a  10-year  term 
and  50,000  Mcf/d  of  capacity  on  a 
portion  of  Applicant’s  Powder  River 
Basin  Lateral  Pipeline.  Applicant  states 
that  it  will  continue  to  operate  the 
facilities  connected  with  the  lease. 
Applicant  states  that  it  will  have  enough 
capacity  to  satisfy  its  firm  obligations 
after  the  abandonment  of  capacity 
proposed  here. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  regard  to  this 
application  should  on  or  before  October 
3, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.20).  All  such  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22936  Filed  91-15-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  MT94-21-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

September  12, 1994. 

Take  notice  that  on  August  31, 1994, 

El  Paso  Natural  Gas  Company  (“El 
Paso”),  gave  notice,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission  (“Commission”) 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  the 
Commission’s  Final  Rule  (Order  No. 

566)  issued  June  17, 1994,  at  Docket  No. 
RM94-6-000,  certain  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A. 

El  Paso  states  that  it  modified  Second 
Revised  Volume  No.  1-A  to:  (a)  Remove 
certain  information  from  El  Paso’s 
Transportation  Service  Request  Form 
that  is  no  longer  required  for  the  Form 
No.  592  affiliate  transportation  log;  (b) 
remove  El  Paso’s  procedures  used  to 
inform  shippers  of  the  availability  and 
pricing  of  transportation  service;  (c) 
revise  El  Paso’s  interruptible 
transportation  log  to  contain  the 
shipper’s  name,  the  shipper’s  affiliation 
with  the  pipeline,  the  contract  number, 
and  the  applicable  dates  or  other 
information  used  to  allocate  capacity 
under  its  tariff;  (d)  reflect  a  change  in  El 
Paso’s  street  address;  and  (e)  clarify  and 
simplify  the  Transportation  Service 
Request  Form. 

El  Paso  requested  all  necessary 
waivers  of  the  Commission’s  regulations 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  October  1, 1994. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  shippers  utilizing 
the  El  Paso  system  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22937  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Change  In  Annual  Charge  Adjustment 

September  12, 1994. 

Take  notice  that  on  September  7, 

1994,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  tendered  for  filing 
the  revised  tariff  sheets  listed  below  in 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  containing  changes  in 
rates  for  effectiveness  on  October  1, 
1994: 

First  Revised  Second  Revised  Sheet  No.  21 
First  Revised  Third  Revised  Sheet  No.  22 
First  Revised  Second  Revised  Sheet  No.  23 

According  to  Granite  State,  the 
revised  tariff  sheets  are  submitted  to 
reflect  the  Annual  Charge  Adjustment 
authorized  for  the  1995  fiscal  year  in  its 
transportation  rate  schedules. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22938  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM95>1-«2-000] 

Mojave  Pipeline  Co;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  12, 1994. 

Take  notice  that  on  September  1, 

1994,  Mojave  Pipeline  Company 
("Mojave")  tendered  for  filing  proposed 
changes  to  Sheet  No.  11  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Mojave  makes  this  filing  to  implement 
its  annual  adjustment  clause  (“ACA”) 
for  fiscal  year  1995,  pursuant  to 
§  154.38(d)(6)  of  the  Commission’s 
Regulations,  which  allows  a  natural  gas 
pipeline  company  to  adjust  its  rates 
annually  to  recover  from  its  customers 
annual  charges  assessed  it  by  the 
Commission  under  Part  382  of  the 
Commission’s  Regulations.  The  ACA 
charge  shall  be  applied  to  the 
transpKirtation  component  of  Mojave’s 
rates  under  its  Rate  Schedules  FT-1  and 
IT-1.  Additional  information  regarding 
Mojave’s  ACA  charge  is  contain^  on 
Sheet  Nos.  127  and  128  of  the  First 
Revised  Volume  No.  1  of  Mojave’s 
existing  gas  tariff. 

Copies  of  the  filing  were  served  upon 
Mojave’s  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  Mojave’s  ACA  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission’s  Rules  and 
Regulations. 

All  such  motions  or  protests  should 
be  filed  on  or  before  September  19, 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Q)mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Casheil. 

Secretary. 

IFR  Doc.  94-22939  Filed  9-15-94;  8:45  am) 
BtLUNQ  CODE  6717-01-W 


[Docket  No.  RP94-39(M)00] 

NorAm  Gas  Transmission  Co.;  Filing 

September  12, 1994. 

Take  notice  that  on  September  1, 
1994,  NorAm  Gas  Transmission 


Company  (‘‘NGT’’)  tendered  for  filing 
six  copies  of  the  following  revised  tariff 
sheets: 

Third  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  4.3 

These  tariff  sheets  are  filed  in 
compliance  with  section  5.7(c)  (ii)  (2) 

(B),  First  Revised  Sheet  Nos.  107  and 
108  ofNGT’s  tariff. 

Pursuant  to  said  tariff  provision,  the 
proposed  tariff  sheets  adjust  NGT’s 
cashout  balancing  revenue  credit  for  the 
period  April  through  June  1994. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protest  .should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretaiy. 

IFR  Doc.  94-22940  Filed  9-1&-94;  8:45  am) 
BILLINO  CODE  6717-41-M 


[Docket  No.  TM94-1 3-69-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  Rates 

.September  12, 1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  September  2, 
1994,  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1. 

Northern  filed  1  Rev  Thirteenth 
Revised  Sheet  No.  53  to  establish  the 
August  1994  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Copies  of  the  filing  were  served  upon 
the  company’s  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  94-22914  Filed  9-15-94;  8:45  am) 
BH.UNO  CODE  6717-Ot-M 


[Docket  No.  CP94-759-000] 

Northwest  Pipeline  Corp.,  Request 
Under  Blanket  Authorization 

September  12, 1994. 

Take  notice  that  on  September  6, 

1994,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Sait  Lake 
City,  Utah  84108,  fil^  in  Do^et  No. 
CP94-759-000  an  application  pursuant 
to  §§  157.205(b)  and  157.211(b)  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act-(NGA)  for  authorization 
to  construct  and  operate  a  new  meter 
station  to  be  used  to  deliver  natural  gas 
to  Washington  Natural  Gas  Company 
(Washington  Natural)  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  construct  and 
operate  a  new  meter  station  located  in 
Snohomish  County,  Washington  which 
would  be  used  to  deliver  up  to  3,000, 
under  a  new  Rate  Schedule  TF-1 
transportation  agreement  with 
Washington  Natural  Gas  Company 
(Washington  Natural).  Northwest  states 
that  the  total  cost  of  the  proposed 
construction  for  the  new  meter  station  is 
estimated  to  be  $476,200  which  would 
be  reimbursed  by  Washington  Natural, 
with  the  exception  of  the  right-of-wav 
costs. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noticeX 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
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the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  94-22942  Filed  9-15-94;  8.45  amj 


[Docket  No.  TM9&-1-1 16-4)00] 

OkTex  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

.September  12, 1994. 

Take  notice  that  on  August  31, 1994, 
OkTex  Pipeline  Company  (OkTex), 
tendered  for  filing  a  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheet,  with  a  proposed 
effective  date  of  October  1, 1994:  * 

Sixth  Revised  Sheet  No.  5 
Superseding  Fifth  Revised  Sheet  No.  5 

OkTex  states  that  the  purpose  of  this 
Tiling  is  to  permit  the  tracking  of  the 
ACA  unit  surcharge  authorized  by  the 
Commission  for  fiscal  year  1995.  The 
ACA  unit  surcharge  authorized  by  the 
Commission  for  fiscal  year  1995  is 
$0.0024  per  dekatherm. 

OkTex  states  that  copies  of  the  filing 
were  served  on  OkTex’s  jurisdictional 
customers,  interested  state  commissions 
and  all  current  Rate  Schedule  FTS  and 
ITS  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  826 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,^n  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Tiled  on 
dr  before  September  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  ffle  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22943  Filed  9-15-94,  8:45  ami 
BILLING  CODE  «717-01-M 


I 


[Docket  No.  TM9S-1  -73-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

.September  12, 1994. 

Take  notice  that  on  September  2, 

1994,  Ozark  Gas  Transmission  System 
(Ozark)  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 
Eighth  Revised  .Sheet  No.  4 

The  proposed  effective  date  of  the 
revised  sheet  is  October  1, 1994,  To  the 
extent  necessary,  Ozark  requested  a 
waiver  to  permit  this  rate  reduction  to 
go  into  effect  on  that  date,  iw'enty-nine 
days  subsequent  to  its  filing. 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedules  to  reflect 
the  Commission-authorized  Annual 
Charge  Adjustment  unit  charge  of 
$.0024  per  MMBtu.  Ozark  states  that 
this  is  a  $.0002  reduction  from  the 
currently  effective  ACA  unit  charge, 
Ozark  states  that  its  Tiling  is  submitted 
pursuant  to  Section  154.38(d)  of  the 
Commission's  Regulations  and  Section 
1 1  of  the  General  Terms  and  Conditions 
of  Ozark’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Ozark  states  that 
copies  of  this  filing  were  served  on 
Ozark’s  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22944  Filed  9-15-94,  8.45  am| 


[Docket  No.  RP87-103-0171 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Refund  Report 

.September  12, 1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  filed  its  Refund 


Report,  as  required  by  the  August  19, 
1994,  Letter  Order  and  by  Ordering 
Paragraphs  (C)  and  (D)  of  the 
Commission’s  March  22, 1994,  Order  on 
Remand,  66  FERC  161,329.  The 
attached  Refund  Report  is  also 
consistent  with  the  March  22, 1990, 
Stipulation  and  Agreement  approved  by 
the  Commission,  57  FERC  161,265, 
reh’g  59  FERC  161,245  (1992). 

Panhandle  states  that  it  has 
distributed  to  Western  Resources,  Inc. 
(formerly  Kansas  Power  &  Light  Co.) 
(Western)  amounts  collected  for  Rate 
Schedule  T-53  forward  haul  and 
backhaul  services  rendered  during  the 
period  March  1, 1988,  to  March  31, 

1989,  that  exceeded  pre-existing  rates. 
Panhandle  also  states  that  such  Refund 
Report  is  submitted  without  prejudice  to 
its  rights  on  rehearing  or  review. 

Panhandle  states  that  copies  of  its 
Refund  Report  have  been  served  on 
Western  and  the  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22945  Piled  9-15-94;  8  45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-325-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Compliance  Filing 

September  12, 1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  a 
compliance  filing  in  the  above 
referenced  docket. 

Panhandle  states  that  this  filing  is 
made  in  compliance  with  the 
Commission’s  August  19, 1994,  Order 
Accepting  And  Suspending  Tariff 
Sheets  Subject  to  Refund  and 
Conditions,  And  Establishing  Hearing. 
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Panhandle  further  states  that  in 
accordance  with  ordering  Paragraph  (B) 
and  (E)  of  the  August  19, 1994,  order. 
Panhandle  has  provided  workpapers 
showing  the  updated  calculation  of  the 
current  firm  and  interruptible 
surcharges  based  on  the  firm  and 
interruptible  determinants  as  of  the  date 
of  the  filing.  Since  application  of  the 
updated  determinants  and  the  removal 
of  certain  stranded  costs  associated  with 
Account  No.  165  and  the  unrecovered 
balance  of  a  take-or-pay  settlement 
agreement  with  a  former  affiliate,  as 
described  in  the  August  19, 1994,  Order, 
does  not  serve  to  decrease  the 
surcharges  applicable  to  Rate  Schedules 
FT,  EFT,  SCT,  IT  and  EIT,  no  change  to 
these  rates  is  required  by  the 
Commission’s  order.  Accordingly, 
Panhandle  does  not  propose  to  put  the 
recalculated  surcharges  in  effect  at  this 
time. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-22946  Filed  9-15-94;  8:45  am) 
BILLING  cooe  6717-01-M 


[Docket  No.  RP94-393-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  12, 1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  the  tariff  sheets  listed  on 
Appendix  A  of  its  filing  to  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  the  tariff 
sheets  in  October  6, 1994. 


Panhandle  states  that  this  filing  is 
made  in  compliance  with  the 
Commission’s  August  19, 1994,  Letter 
Order  in  Docket  No.  RP87-103-015 
which  required  an  appropriate 
application  to  direct  bill  customer  costs 
associated  with  the  refund  approved  in 
the  March  22, 1990,  Stipulation  and 
Agreement. 

Panhandle  states  that  it  is  submitting 
Section  18.15  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  to  direct  bill  sales 
and  transportation  customers  fifty 
percent  of  the  refund  distributed  to 
Western  Resources,  Inc.  (formerly 
Kansas  Power  &  Light  Co.)  on 
September  2. 1994.  Such  refund  was 
paid  pursuant  to  Article  III,  Section  5. 
of  the  March  22, 1990,  Stipulation  and 
Agreement. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  applicable  state 
regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-22947  Filed  9-15-94;  8;45  ami 
BILLING  cooe  6717-01-M 


[Docket  No.  RP94-394-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

September  12. 1994. 

Take  notice  that  on  September  6, 
1994,  Panhandle  Eastern  Pipe  Line 
Compnay  (Panhandle)  tendered  for 
filing  the  revised  tariff  sheets  listed  on 
Appendix  A  of  its  filing  to  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  The 
proposed  effective  date  of  the  revised 
tariff  sheets  is  October  1, 1994. 

Panhandle  states  that  is  filing 
proposes  the  recovery  of  certain 
stranded  costs  by  means  of  Reservation 


Surcharges  applicable  to  service  under 
Rate  Schedule  FT,  EFT  and  SCT  and 
Volumetric  Surcharges  applicable  to 
interruptible  rates  under  Rate  Schedules 
IT  and  EIT. 

Panhandle  states  that  the  revised  tariff 
sheets  filed  herewith  currently  reflect 
the  recovery  of  stranded  costs  removed 
from  Panhandle’s  filing  in  Docket  No. 
RP94-325-000  as  a  result  of  the 
Commission’s  August  19, 1994,  Order  in 
that  docket.  In  the  August  19, 1994, 
Order,  certain  Order  No.  636  stranded 
costs  were  excluded  ft'om  the  Gas 
Supply  Realignment  (GSR)  Surcharge 
that  relate  to  Acount  No.  165  recoupable 
take-or-pay  and  the  unrecovered  balance 
of  a  take-or-pay  settlement  agreement 
with  a  former  affiliate.  These  two 
categories  of  costs  became  stranded 
uppn  the  termination  of  Panhandle’s 
merchant  function  and  thus  are 
recoverable  costs.  The  Commission 
stated  that  Panhandle  is  not  precluded 
from  making  a  separate  filing  to  recover 
these  costs  as  stranded  costs,  although 
they  were  not  considered  by  the 
Commission  to  be  GSR  costs. 
Accordingly,  including  in  the  instant 
filing  are  tariff  sheets  to  establish  such 
a  mechanism  that  will  commence  the 
recovery  of  these  stranded  costs. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  and  applicable  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


Secreta^. 

(FR  Doc.  94-22948  Filed  9-15-94;  8:45  am| 
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Lois  D.  Cashell. 
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[Docket  No.  MT94-20-0001 

Southwest  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  12, 1994. 

Take  notice  that  on  August  31, 1994, 
Southwest  Gas  Storage  Company 
(Southwest  Gas)  tendered  for  filing  the 
tariff  sheets  listed  on  Appendix  A  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
all  of  which  are  proposed  to  become 
effective  October  1, 1994. 

Southwest  Gas  states  that  this  filing  is 
being  submitted  to  comply  with  Order 
No.  566  and  §  250.16  of  the 
Commission’s  Regulations,  by  (1) 
deleting  Section  6.5(e)  from  Rate 
Schedules  FSS  and  ISS  which  relates  to 
information  on  the  pricing  of  service 
and  the  availability  of  capacity;  (2) 
deleting  Sections  6.5(b)(7)  through 
6.5(b)(10)  and  Section  6.5(b)(12)  from 
Rate  Schedules  FSS  and  ISS  which  refer 
to  the  marketing  affiliate  involvement  in 
the  transaction;  and  (3)  deleting  Section 
6.5(b)(ll)  which  refers  to  whether  or  not 
the  gas  stored  is  subject  to  take-or-pay 
relief.  In  addition.  Southwest  Gas  is 
revising  Section  16.13  of  Rate  Schedules 
FSS  and  ISS  to  better  describe  the 
facilities  shared  with  its  marketing 
affiliate,  1  Source  Energy  Services 
Company,  formerly  Panhandle  Trading 
Company. 

Panhandle  states  that  copies  of  this 
filing  have  been  sent  to  all  affected 
customers  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.EI., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  September  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doa  94-22949  Filed  9-15-94,  8:45  am| 
WUMO  COOe  t717-»1-«l 


[Docket  No.  TM9S-1-62-4X)0] 

Vikbtg  Gas  Transmission  Co.;  Notice 
of  Filing 

.September  12, 1994. 

Take  notice  that  on  September  6, 

1994,  Viking  Gas  Transmission 
Company  (Viking)  filed  Second  Revised 
Sheet  No.  6  to  First  Revised  Volume  No. 

1  of  its  FERC  Gas  Tariff  to  be  effective 
October  1, 1994.  Viking  states  that  this 
filing  would  reduce  Viking’s  Annual 
Charge  Adjustment,  from  $0.0026  per 
dekatherm  to  $.0024  per  dekatherm. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  19, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-22950  Filed  9-15-94;  8  45  am) 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5072-91 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  permits  and 
permit  modification. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  two  draft,  5-year  Phase  1  Acid 
Rain  Permits  including  sulfur  dioxide 
(SO2)  and  nitrogen  oxides  (NOx) 
compliance  plans  and  one  draft 
modification  to  the  SOi  compliance 
plan  of  a  previously  issued  final  Phase 
I  Acid  Rain  Permit  in  accordance  with 
the  Acid  Rain  Program  regulations  (40 
CFR  parts  72  and  76). 

OATES:  Conunents  on  the  draft  permits 
and  modificati<Hi  must  be  received  no 


later  than  October  17, 1994  or  the  dale 
of  publication  of  a  similar  notice  in  a 
local  newspaper. 

ADDRESSES:  Administrative  Records. 

The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
7,  726  Minnesota  Ave.,  Kansas  City,  KS 
66101. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  7,  Air  and  Toxics  Division,  Attn: 
Jon  Knodel  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
permit  to  which  the  comments  apply, 
the  commenter’s  name,  address,  and 
telephone  number,  and  the  commenter’s 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit  or  the  permit  modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  he  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  ^A  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO2  or  NOx  compliance 
plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Jon  Knodel,  (913)  551-7622. 
SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993,  EPA 
promulgated  final  rules  implementing 
the  SO2  portion  of  the  program. 
Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  May  4, 1994,  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  the  substitution 
and  reduced  utilization  issues.  In 
today’s  action,  EPA  is  issuing  to  the 
following  utility  plants  draft  permits 
and  a  draft  permit  modification  that 
propose  to  allocate  SO2  emission 
allowances  and  approve  SO2 
compliance  plans,  consistent  with  the 
May  4, 1994  settlement  and  that  propose 
to  approve  NOx  compliance  plans  under 
40  CFR  part  76: 

La  Cygne  in  Kansas;  23,489 
substitution  allowances  for  each  year 
1995-1999  to  unit  1;  12,682  substitution 
allowances  fw  each  year  1995-1999  to 
unit  2;  two  substitution  plans,  each  for 
1995-1999,  in  which  Montrose  units  1, 
2,  and  3  designate  either  unit  1  or  unit 
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2  as  a  substitution  unit;  one  NOx 
compliance  plan  for  1995-1999  in 
which  unit  2  will  comply  with  the 
standard  emission  limitation  of  0.50  lb/ 
MMBtu. 

latan  in  Missouri:  14,479  substitution 
allowances  for  each  year  1995-1999  to 
unit  1;  one  substitution  plan  for  1995- 
1999  in  which  Montrose  units  1,  2,  and 

3  designate  unit  1  as  a  substitution  unit; 
one  NOx  compliance  plan  for  1995- 
1999  in  which  unit  1  will  comply  with 
the  standard  emission  limitation  of  0.50 
Ibs/MMBtu. 

Montrose  in  Missouri:  three 
substitution  plans,  each  for  1995-1999, 
in  which  units  1,  2,  and  3  designate 
either  La  Cygne  unit  1,  La  Cygne  unit  2, 
or  latan  unit  1  as  a  substitution  unit. 

Dated:  September  12, 1994. 

Brian  J.  McLean, 

Director,  Acid  Rain  Division  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  94-22977  Filed  9-15-94;  8:45  am| 
BILLING  CODE  6560-50-P 


[ER-fRL-4715-41 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  29. 1994  through 
September  2, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2){c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-B61019-CT  Rating  LOl. 
Weir  Farm  National  Historic  Site, 
Implementation,  General  Management  Plan, 
Possible  COE  Section  404  Permit,  Towns  of 
Ridgefield  and  Walton,  Fairfield  County,  CT. 

Summary:  EPA  commented  that  the  draft 
EIS  adequately  addresses  all  issues  within 
our  jurisdictdon  and  areas  of  expertise. 

ERP  No.  D-BOP-4380001-TX  Rating  EC2. 
Houston  Metropolitan  Detention  Center,  Site 
Selection,  Construction  and  Operation,  City 
of  Houston  Cx)unty,  TX. 

Summary:  EPA  requested  additional 
information  on  cumulative  effects  to  fully 
assess  potential  environmental  impacts. 
Specifically,  the  Final  EIS  should  be 
expanded  to  address  the  proposed  action  in 
combination  with  other  known  or  planned 
construction  sites  or  projects  that  would  take 
place  within  the  same  timeframe  and 
geographical  area  (i.e.,  other  projects  being 
considered  for  construction  at  the  five  sites 


under  detailed  consideration  by  the  Federal 
Bureau  of  Prisons). 

ERP  No.  D-NOA-A91060-00  Rating  EC2, 
Western  1995  Atlantic  Bluefin  Tuna  Fishery, 
Regulation  Amendment,  Implementation. 

Summary:  EPA  had  environmental 
concerns  with  three  quota  alternatives  that 
would  result  in  a  decline  of  bluefin  tuna 
stock  despite  the  use  of  different  allocation 
alternatives.  EPA  was  also  concerned  with 
the  shift  to  other  overstressed  fisheries  that 
will  occur  with  the  quota  restrictions  and 
recommended  that  a  comprehensive  fishery 
management  and  monitoring  plan  be 
developed  and  implemented. 

Final  EISs 

ERP  No.  F-AFS-L60198-OR  Oregon  Dunes 
National  Recreation  Area  Land  and  Resource 
Management  Plan  Amendment, 
Implementation  Suislaw  National  Forest, 
Coos,  Douglas  and  Lane  Counties,  OR. 

Summary:  EPA  had  a  lack  of  objections 
with  the  project. 

Dated:  September  13, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

(FR  Doc.  94-22980  Filed  9-15-94;  8:45  am] 
BILLING  CODE  6S60-50-U 


[ER-FRL-471&-3] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  September  05. 
1994  Through  September  09, 1994 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  940373,  DRAFT  EIS.  FHW,  KY, 
US  119  Highway  Transportation 
Project,  Construction  or 
Reconstruction,  from  Partridge  to 
Whitesburg,  Funding  and  COE 
Section  404  Permit,  Letcher  County, 
KY,  Due:  October  31, 1994,  Contact: 
Paul  Toussaint  (502)  227-7321. 

EIS  No.  940374,  DRAFT  EIS,  NRC,  10 
CFR  Part  20:  Support  of  Rulemaking 
on  Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Nuclear  Facilities  (NUREG-1496), 
Implementation,  Generic  EIS,  Due: 
October  31, 1994,  Contact:  Frank 
Cardile  (301)  415-6185. 

EIS  No.  940375,  FINAL  EIS,  FHW,  WI, 
Lake  Arterial  Extension,  WI-TH-31  to 
Layton  Avenue,  Funding  and  Possible 
COE  Section  404  Permit,  Kenosha, 
Racine  and  Milwaukee  Counties,  WT, 
Due:  October  17, 1994,  Contact: 
Thomas  J.  Fudaly  (608)  264-5940. 

EIS  No.  940376,  DRAFT  EIS.  FHW,  AR, 
LA,  US  71  Highway  Transportation 
Project,  Construction  between 
Texarkana  to  Louisiana  State  Line, 
Funding,  Right-of-Way  and  COE 


Section  404  Permit,  Miller  County, 

AR,  Due:  October  31, 1994,  Contact: 
Bill  Richardson  (501)  569-2379. 

EIS  No.  940377,  DRAFT  EIS,  BLM,  CA. 
Briggs  Open  Pit  Heap  Leach  Gold 
Mine  Project,  Construction  and 
Operation,  NPDES  Permit  and  COE 
Section  404  Permit,  Inyo  County,  CA, 
Due;  November  21, 1994,  Contact: 
Ahmed  Mohsen  (619)  375-7125. 

EIS  No.  940378,  FINAL  EIS.  FHW.  AR. 
US  67  Construction,  US  67/167  to  I- 
40  West/I-430  Interchemge  around  the 
North  Little  Rock  Metropolitan  Area, 
Funding,  Pulaski  County,  AR,  Due: 
October  17, 1994,  Contact:  Wendall 
Meyer  (501)  324-6430. 

EIS  No.  940379,  FINAL  EIS.  UAF,  IN. 
Grisson  Air  Force  Base  (AFB) 

Disposal  and  Reuse,  Implementation 
and  Possible  Permits  Issuance,  Cass 
and  Miami  Counties,  IN,  Due:  October 
17, 1994,  Contact:  George  Gauger 
(210)  536-3069. 

Amended  Notices 

EIS  No.  920450,  DRAFT  EIS.  AFS,  OR. 
Elk  Wild  and  Scenic  River 
Management  Plan,  Implementation, 
Elk  River,  Siskiyou  National  Forest, 
Power  Ranger  District,  Curry  County, 
OR,  Due:  February  26, 1993,  Contact: 
Joel  King  (503), 479-5301. 

Published  FR  11-20-94 — Officially 
Canceled  by  Preparing  Agency. 

EIS  No.  940372,  FINAL  EIS,  NRC,  LA. 
Claiborne  Uraniiun  Enrichment 
Center,  Construction  and  Operation, 
(NUREG-1482),  NPDES  Permit  and 
Licensing,  Homer,  Claiborne  Parish, 
LA,  Due;  October  10, 1994,  Contact: 
Merri  Horn  (301)  415-8126. 

Published  FR  09-09-94  Change  of 
Telephone  Number  for  Contact  Person. 

Dated:  September  13, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

(FR  Doc.  94-22*981  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  6560-50-U 


IFRL-5073-2] 

Workshop  on  the  Use  of  Available  Data 
and  Methods  for  Assessing  the 
Ecological  Risks  of  2, 3,7,8- 
Tetrachlorodibenzo-p-Dioxin  to 
Aquatic  Life  and  Associated  Wildlife 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces  the 
availability  of  a  report  entitled 
"Workshop  on  the  Use  of  Available  Data 
and  Methods  for  Assessing  the 
Ecological  Risks  of  2, 3, 7, 8- 
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Tetrachlorodibenzo-p-Dioxin  to  Aquatic 
Life  and  Associated  Wildlife".  This 
report  compiles  discussions  and 
recommendations  firom  a  1993 
workshop  sponsored  by  EPA’s  Risk 
Assessment  Forum.  While  the  report 
addresses  scientific  issues  related  to 
ecological  risk  assessment, 
considerations  of  EPA  policy  on  TCDD, 
revisions  to  EPA’s  ecological  risk 
framework,  formulating  a  complete 
TCDD  risk  assessment,  and  issues 
related  to  the  health  effects  of  TCDD 
were  beyond  the  scope  of  the  workshop 
and  are  not  addressed. 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268,  Tel:  (513) 
569-7562,  FAX:  (513)  569-7566.  Please 
provide  yom  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/002). 
FOR  FURTHER  INFORM.ATION  CONTACT: 

Bill  van  der  Schalie,  U.S.  Environmental 
Protection  Agency  (8101),  401  M  Street, 
SW.,  Washington,  DC  20460,  Telephone 
(202) 260-6743. 

SUPPLEMENTARY  INFORMATION:  In  March, 
1993,  EPA  released  the  Interim  Feport 
on  Data  and  Methods  for  the 
Assessment  of  2,3, 7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
Risks  to  Aquatic  Life  and  Associated 
Wildlife  (Interim  Report;  EPA  600/R-93/ 
055).  This  report  compiled  and  critically 
reviewed  current  scientific  literature 
concerning  toxicity  and  exposure  data 
for  TCDD-related  effects  on  aquatic  and 
wildlife  species.  On  September  15  and 
16, 1993,  EPA’s  Risk  Assessment  Forum 
sponsored  a  workshop  to  discuss  use  of 
data  and  methods  in  the  Interim  Report 
for  ecological  risk  assessments. 
Workshop  participants  used  both  the 
Interim  Report  and  the  EPA  report 
Framework  for  Ecological  Risk 
Assessment  (EPA/630/R-92/001)  as 
starting  materials.  Workshop 
participants  identified  significant 
issues,  discussed  major  uncertainties 
and  recommended  research  needs  for 
future  assessments.  In  addition, 
workshop  participants  developed  a 
“conceptual  model”  for  a  hypothetical 
scenario  concerning  TCDD  effects  on 
aquatic  life  and  wildlife.  This  model, 
which  includes  comments  and 
suggestions  on  the  transport,  fate,  and 
effects  of  TCDD  and  related  compounds, 
should  be  helpful  to  risk  assessors 
planning  to  evaluate  the  ecological  risks 
of  TCDD.  While  the  report  addresses 
scientific  issues  related  to  ecological 
risk  assessment,  considerations  of  EPA 
i  policy  on  TCDD,  revisions  to  EPA’s 


ecological  risk  framework,  formulating  a 
complete  TCDD  risk  assessment,  and 
issues  related  to  the  health  effects  of 
TCDD  were  beyond  the  scope  of  the 
workshop  and  were  not  addressed. 

Dated:  August  30, 1994. 

Carl  Gerber, 

Acting  Assistant  Administrator  for  Research 
and  Developmen  t. 

[FR  Doc.  94-22978  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6560-«0-M 


FEDERAL  RESERVE  SYSTEM 

Giilmor  Financial  Services,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  184J)  and 
§  225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
10, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1 .  Giilmor  Financial  Services,  Inc., 

Old  Fort,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Old  Fort 
Banking  Company,  Old  Fort,  Ohio.  The 
comment  period  for  this  application 
expires  on  September  30, 1994. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

1.  Heritage  Texas  Group,  Inc.,  ESOP, 
Pittsburg,  Texas;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Heritage 
Delaware  Corporation,  Dover,  Delaware, 
and  thereby  indirectly  acquire  Heritage 
Texas  Group,  Inc.,  Pittsburg,  Texas,  and 
Pittsburg  National  Bank,  Pittsburg, 
Texas. 

2.  Heritage  Delaware  Corporation, 
Dover,  Delaware;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pittsburg 
National  Bank,  Pittsburg,  Texas. 

3.  Heritage  Texas  Group,  Inc., 
Pittsburg,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Heritage 
Delaware  Corporation,  Dover,  Delaware, 
and  thereby  indirectly  acquire  Pittsburg 
National  Bank,  Pittsburg,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  SN,  Ltd.,  Moab,  Utah;  to  become  a 
bank  holding  company  by  acquiring 
26.57  percent  of  the  voting  shares  of 
First  Western  Bancorporation,  Moab, 
Utah,  and  thereby  indirectly  acquire 
First  Western  National  Bank,  Moab, 
Utah. 

2.  Superior  Holdings,  Inc.,  Scottsdale, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  De  Anza  Holding 
Corporation,  Sunnyvale,  California,  and 
thereby  indirectly  acquire  De  Anza 
Bank,  Sunnyvale,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-22963  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6210-01-F 


Liberty  Shares,  Inc.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board’s  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  ctmsummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments' 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  C3ctober  6, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W„  Atlanta,  Georgia 
30303; 

1.  Liberty  Shares,  Inc.,  Hinesville, 
Georgia:  to  engage  de  novo,  through  its 
subsidiary  Hinesville,  Finance,  Inc., 
Hinesville,  Georgia,  in  consumer 
finance  activities,  pursuant  to 
§  225.25(b)tl)(i)  of  the  Board’s 
Regulation  Y,  and  to  engage  in  credit- 
related  insurance  agency  activities, 
pursuant  to  §  225.25(8)(i)  and 
225.25(8)(ii)  of  the  Board’s  Regulation 
Y.  The  proposed  activity  will  be 
conducted  throughout  the  state  of 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  Maple  Park  Bancsbares,  Inc.,  Maple 
Park,  Illinois;  to  engage  de  novo  in  the 
servicing  of  mortgage  loans,  pursuant  to 
§  225.25(bKl)  of  the  Board’s  Regulation 
Y. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

7.  O  Bancorp,  Inc.,  Geraldine, 
Montana:  to  engage  de  novo  in  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  for  its  own  account 
or  the  account  of  others,  pursuant  to 
§  225.25(b)(1)  of  the  Boaid’s  Regulation 
Y.  The  geographic  scope  for  these 
activities  is  a  35  mile  radius  of 
Geraldine,  Montana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  12, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary the  Board. 

[FR  Doc.  94-22964  Filed  9-15-94;  8:45  am) 
BILLING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Mental  Health  Statistics:  Meeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

NAME;  NCV'HS  Subcommittee  on  Mental 
Health  Statistics. 

TIME  AND  DATE:  9a.m.-5  p.m.,  October  4, 
1994. 

PLACE;  Room  337A-339A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SVV.  Washington,  D.C.  20201. 

STATUS:  Open. 

PURPOSE;  The  subcommittee  will  review 
national  health  care  reform  with  respect  to 
mental  health  data  and  review  survey 
activities  r^arding  the  mental  health  status 
of  children  and  adolescents. 

CONTACT  PERSON  FOR  MORE 
INFORMATION;  Substantive  program 
information  as  wdl  as  summaries  of  the 
meeting  and  a  roster  of  cxanmittee  members 
may  be  obtained  horn  Gail  F.  Fisher,  Ph.D., 
Eexecutive  Secretary,  NCVHS,  NCHS,  Room 
1100,  Presidential  Building.  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone  number  301/436-7050. 

Dated:  September  12, 1994. 

William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc-  94-22954  Filed  9-15-94;  8;45  am) 
BILLING  CODE  4t€3-1»-M 


Food  and  Drug  Administration 

Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Submissions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  has 
placed  on  certain  investigational  new 


drug  trials.  The  committee  was 
established  as  a  1 -year  experiment  in 
August  1991.  The  committee  met 
quarterly  through  1992  and  currently 
meets  semiannually  as  a  regular 
program.  The  committee  last  met  in 
April  1994.  FDA  is  inviting  any 
interested  drug  company  to  use  the 
confidential  mechanism  to  submit  to  the 
committee  for  its  review  the  name  and 
number  of  any  investigational  new  drug 
trial  placed  on  clinical  hold  during  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 

DATES:  The  meeting  will  be  held  in 
October  1994.  Drug  companies  may 
submit  review  requests  for  the  October 
meeting  before  October  17, 1994. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  rm.  14-105,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Wolf,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations  at  part  312  (21 CFR  part  312) 
provide  procedures  that  govern  the  use 
of  investigational  new  drugs  in  human 
subjects.  These  regulations  require  that 
the  sponsor  of  a  clinical  investigation 
submit  an  investigational  new  drug 
application  (IND)  to  FDA  outlining  the 
proposed  use  of  the  investigational 
drug.  The  IND  must  contain  the  study 
protocol,  a  summary  of  human  and 
animal  experience  with  the  drug,  and 
information  about  the  drug’s  chemistry 
and  pharmacology.  FDA  reviews  an  IND 
to  help  ensure  the  safety  and  rights  of 
subjects  and  to  help  ensure  that  the 
quality  of  any  scientific  evaluation  of 
drugs  is  adequate  to  permit  an 
evaluation  of  the  drug’s  efficacy  and 
safety.  An  investigational  new  drug  for 
which  an  IND  is  in  effect  is  exempt  from 
the  premarketing  approval  requirements 
that  are  otherwise  applicable  and  may 
be  shipped  lawfully  for  the  purpose  of 
conducting  clinical  investigations  of 
that  dnig. 

If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA’s 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 
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to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 
study.  When  an  ongoing  study  is  placed 
on  clinical  hold,  no  new  subjects  may 
be  recruited  to  the  study  and  placed  on 
the  investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  at  21  CFR  312.42 
describe  Ae  grounds  for  the  imposition 
of  a  clinical  hold.  When  FDA  concludes 
that  there  is  a  deficiency  in  a  proposed 
or  ongoing  clinical  trial  that  may  be 
grounds  for  the  imposition  of  a  hold 
order,  ordinarily  FDA  will  attempt  to 
resolve  the  matter  through  informal 
discussions  with  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold.  In  CDER,  a  clinical 
hold  is  ordered  by  or  on  behalf  of  the 
director  of  the  division  that  is 
responsible  for  review  of  the  IND.  The 
order  identifies  the  studies  under  the 
IND  to  which  the  hold  applies  and 
explains  the  basis  for  the  action.  The 
hold  order  may  be  made  by  telephone 
or  other  means  of  rapid  communication, 
or  in  writing.  Within  30  days  of  the 
imposition  of  the  clinical  hold,  the 
division  director  provides  the  sponsor 
with  a  \vritten  explanation  of  the  basis 
for  the  hold.  Any  sponsor  who  has  not 
received  a  written  explanation  within 
30  days  should  notify  the  division  and 
request  that  it  be  issued.  In  addition  to 
providing  a  statement  of  reasons,  this 
ensures  that  the  hold  is  recorded  in 
ODER’S  management  information 
system. 

The  clinical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  the  resumption,  an  investigation 
may  resume  only  after  the  division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  telephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND  remain 
on  clinical  hold  for  1  year  or  longer, 

FDA  may  place  the  IND  on  inactive 

StdlUS 

FDA  regulations  at  21  CFR  312.48 
provide  dispute  resolution  mechanisms 
through  which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 


with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  a 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  undertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  the  Center’s  practices  in 
imposing  clinical  holds.  First,  CDER 
completed  a  center-wide  review  of 
clinical  holds  recorded  in  the 
management  information  system.  While 
some  differences  in  practice  and 
procedure  were  discerned  among 
divisions,  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  holds  were  scientifically 
supportable. 

Second,  FDA  established  a  committee 
in  CDER  to  review  selected  clinical 
holds  for  scientific  and  procedural 
quality.  The  committee  held  pilot 
meetings  in  1991  and  1992.  The  trial 
phase  of  the  committee  review  process 
confirmed  the  agency’s  view  that  the 
divisions  in  CDER  impose  clinical  holds 
in  a  matter  that  is  generally  consistent 
with  FDA’s  procedural  requirements 
and  that  holds  are  imposed  on 
scientifically  supportable  grounds. 

The  clinical  hold  committee  review 
process  is  now  a  regular,  ongoing 
program.  The  review  procedure  of  the 
committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  hold  to  have  that  hold 
considered  “anonymously.”  The 
committee  consists  of  senior  managers 
in  CDER,  a  senior  official  from  the 
Center  for  Biologies  Evaluation  and 
Research,  and  FDA’s  Chief  Mediator  and 
Ombudsman.  The  committee  now  meets 
semiannually.  The  committee  last  met 
in  April  1994. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  consider 
requesting  review  when  it  disagrees 
with  the  agency’s  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to 
FDA’s  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CDER  staff,  with  the  exception  of  the 
Chief  Mediator  and  Ombudsman,  are 
never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the  holds 
were  randomly  chosen  and  which  were 


submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
with  agency  regulations  and  CDER 
policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  will  be 
available  from  the  Chief  Mediator  and 
Ombudsman.  If  the  status  of  a  clinical 
hold  changes  following  the  committee’s 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  drug  companies  to 
submit  to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  new  drug  trial 
that  was  placed  on  clinical  hold  during 
the  past  12  months  that  they  want  the 
committee  to  review  at  its  October 
meeting.  Submissions  should  be  made 
by  October  17, 1994,  to  Amanda  B. 
Pedersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above.) 

Dated:  September  9, 1994. 

William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-22897  Filed  9-15-94;  8:45  ami 
BILLING  CODE  4160-01-F 


National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  Second  Generation 
Monoclonal  Antibodies  Having  Binding 
Specificity  to  TAG-72  and  Human 
Carcinomas  and  Methods  for 
Employing  the  Same 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Services,  DHHS. 

ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  limited  field  of  use  co¬ 
exclusive  worldwide  licenses  to  practice 
the  invention  embodied  in  U.S.  Patent 
Applications  Number  07/073,685  filed 
on  July  15, 1987  and  Number  07/ 
547,336  filed  on  July  20, 1990,  entitled 
"Second  Generation  Monoclonal 
Antibodies  Having  Binding  Specificity 
to  TAG-72  and  Human  Carcinomas  and 
Methods  for  Employing  the  Same”,  to 
Centocor,  Inc.,  having  a  place  of 
business  in  Malvern,  PA;  and  to  Miles, 
Inc.,  having  a  place  of  business  in 
Tarrytown,  NY.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 
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The  antibodies  covered  in  this  patent 
application  have  a  higher  binding 
affinity  and  specificity  to  a  tumor 
associated  glycoprotein  (designated 
TAG— 72)  than  previous  monoclonal 
antibodies  available  against  TAG-72. 

The  current  antibodies  also  exhibit 
binding  specificity  to  more  human 
carcinomas  than  the  previous 
monoclonals,  while  maintaining 
essentially  no  specificity  to  normal 
adult  human  tissues. 

The  prospective  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  licenses  may 
be  granted  unless,  within  60  days  from 
the  date  of  this  published  Notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
licenses  would  not  be  consistent  with 
the  requirements  of  35  U.S.C  209  and 
37  CFR  404.7. 

The  held  of  use  would  be  limited  to 
in  vitro  non-radioimmunodiagnostic 
assays  utilizing  TAG-72  antibody. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dr.  Judith  Plesset,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804. 
Telephone:  (301)  496-7735,  ext  247; 
Facsimile:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application.  Properly  filed 
competing  applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  application  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  November  15, 1994  will  be 
considered. 

Dated:  August  31, 1994. 

Barbara  M.  McGarey,  JJ}., 

Deputy  Director,  Office  of  Technology 
Transfer. 

IFR  Doc.  94-22995  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4140-01-P 

Public  Health  Service 

National  Toxicology  Program;  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Environmental 


Health  Sciences  (NIEHS),  111  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina,  on  October  18, 1994. 

The  meeting  virill  open  to  the  public 
from  8:30  a.m.  to  adjournment  with 
attendance  limited  only  by  space 
available.  The  preliminary  agenda 
topics  with  approximate  times  are  as 
follows: 

8:30  a.m.-8:45  a.m. — ^Report  of  the 
Director,  NTP 

8:45  a.m.-9:05  a.m. — ^Report  of  the 

Director,  Environmental  Toxicology 
Program  (ETP): 

— Update  on  Activities  of  the  Technical 
Reports  Review  Subcommittee 
— Report  on  NTP  Executive  Committee 
— Upcoming  SOT  Workshop  on  Dose 
Selection 

— Upcoming  Workshop  on  Mechanism 
Based  Cancer  Risk  Assessment:  * 
Implications  for  Research,  Regulation, 
and  Legislation 

9:05  a.m.-9:20  a.m. — NTP  Grants: 

— Developmental  Biology  RFA — 

Progress  Report 
— Alternative  Methods  RFA — 
Preliminary  Report 
9:20  a.m.-9;30  a.m. — Alternative 
Methods — ^Status  and  Plans 
9:30  a.m.-10K)0  a.m. — ^Biennial  Report 
on  Carcinogens  and  Role  of  the 
Board — Update 

10:20  a.m.-12:00  p.m.— NTP  FY  1995 
Research  and  Testing  Plans — 
Comments  by  Board  and  Interactive 
Discussion  with  Agency  Staff 
1:30  p.m.-2;00  p.m. — Chemicalsv 

Nominated  and  Recommended  for 
Study  by  the  Interagency 
Committee  for  Chemical  Evaluation 
and  Coordination  on  September  22, 
1994,  will  be  presented  for 
discussion  and  time  will  be  allowed 
for  public  comment 
2:00  p.m.-2:15  p.m. — Report  from 
Advisory  Group  on  Toxicokinetics 
2:15  p.m.-2;45  p.m. — ^Interagency 
Collaborative  Studies: 

— Chemical  Studies  with  NCTR/FDA 
3:05  p.m,-4:30  p.m. — Concept  Reviews: 
— Quantitative  Relationship  Between 
Immune  Function  Changes  and  Host 
Resistance 

— Chemical  Induction  of  Transmissible 
Genetic  Damage  in  Mammalian  Germ 
Cells 

— Estrogenic  and  Anti-androgenic 
Environmental  Xenobiotics:  Effect  on 
Reproduction  and  Incidence  of 
Reproductive  Cancers  in  Rats 
— Chemistry  Support  Services 
— Research  on  the  Inhalation  Toxicology 
of  Environmental  Chemicals 
Adjournment 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  National  Toxicology  Program,  P.O. 


Box  12233,  Research  Triangle  Park, 
North  Carolina  27709,  telephone  (919) 
541-3971,  will  have  available  a  roster  of 
Board  members  prior  to  the  meeting  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  September  12. 1994. 

Richard  A.  Griesemer, 

Deputy  Director.  National  Toxicology 
Program. 

[FR  Doc.  94-22996  Filed  9-15-94;  8:45  am] 
BILLING  CODE  4140-01-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  3,4-Dihydrocoumaiin 

The  HHS’  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
3,4-dihydrocoumarin,  which  is  used  as 
a  flavoring  agent  in  beverages,  gelatins, 
puddings,  candy,  and  other  foc^  items 
and  as  a  fragrance  in  perfumes,  creams, 
and  cosmetics. 

Toxicity  and  carcinogenicity  studies 
were  conducted  by  administering  3,4- 
dihydrocoumarin  (99%  pure)  in  com  oil 
by  gavage  to  groups  of  60  male  and 
female  F344/N  rats  at  doses  of  0, 150, 
300,  or  600  mg/kg  body  weight  for  2 
years,  (froups  of  70  male  and  female 
B6C3F  mice  received  3,4- 
dihydrocoumarin  in  com  oil  by  gavage 
at  doses  of  0,  200,  400,  or  800  mg/kg 
body  weight  for  2  years. 

Under  the  conditions  of  these  2-year 
gavage  .studies,  there  was  some  evidence 
of  carcinogenic  activity^  of  3,4- 
dihydrocoumarin  in  male  F344/N  rats 
based  on  increased  incidence  of  renal 
tubule  adenomas  and  focal  hyperplasia. 
The  transitional  cell  carcinomas  in  two 
600  mg/kg  males  may  also  have  been 
chemical  related.  There  was  no 
evidence  of  carcinogenic  activity  of  3,4- 
dihydrocoumarin  in  female  F344/N  rats 
receiving  150,  300,  or  600  mg/kg.  There 
was  no  evidence  of  carcinogenic  activity 
of  3,4-dihydrocoumarin  in  male  B6C3Fi 
mice  receiving  200,  400,  or  800  mg/kg. 
There  was  some  evidence  of 
carcinogenic  activity  in  female  B6C3F^ 
mice  based  on  increased  incidences  of 
hepatocellular  adenoma  and 

>  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  (“clear 
evidence"  and  “some  evidence"),  one  category  for 
uncertain  Endings  (“equivocal  evidence”),  one 
category  for  no  observable  eEect  (“no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  (“inadequate 
study").  * 
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hepatocellular  adenoma  or  carcinoma 
(combined). 

3,4-Dihydrocoumarin  caused  ulcers, 
hyperplasia,  and  inflammation  of  the 
forestomach,  parathyroid  gland 
hyperplasia,  and  increased  severity  of 
nephropathy  in  male  rats. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  3,4- 
Dihydrocoumarin  (CAS  No.  119-84-6) 
in  F344/N  Rats  and  B6C3P  Mice 
(Gavage  Studies)  (TR-423)  are  available 
without  charge  from  Central  Data 
Management,  NIEHS,  MD  AO-01,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709;  telephone  (919)  541-3419. 

Dated:  September  8, 1994. 

Kenneth  Olden, 

Director,  Natiortal  Toxicology  Progium. 

IFR  Doc.  94-22815  Filed  9-15-94;  8:45  am) 
BiLUNO  CODE  4MO-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Mo.  N-94-1917;  FR-3778-N-021 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  David  J.  Pollack,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708—4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

I  SUPPLEMENTARY  INFORMATION:  In 
'  accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24, 1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 


publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  this  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
.applications  are  received  by  the 
Ciepartment  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17-10,  5600  Fisher  Lane,  Rockville,  MD 
20857;  (301)  443-2265.  (This  is  not  a 
toll-fiee  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 


for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a  * 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  J.  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  addres-s 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers; ' 
Gary  B.  Paterson,  Chief,  Base 
Realignment  and  Qosure  Office, 
Directorate  of  Real  Estate,  20 
Mas.sachusetts  Ave.,  NW,  Rm.  4133, 
Washington,  DC  20314-1000;  (202)  272- 
0520;  U.S.  Air  Force:  John  Carr,  Reahy 
Specialist,  HQ-AFBDA/BDR,  Pentagon, 
Washington,  DC  20330-5130;  (703)696- 
5569;  U.S.  Navy:  John  J.  Kane,  Deputy 
Division  Director,  Dept,  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 

(703)  325-0474;  (These  are  not  toll-free 
numbers). 

Dated:  September  9, 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economu 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  09/16/94 

Suitable/Available  Properties 

Buildings  (by  State) 

New  York 
Bldgs.  302,  304 

Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landhoiding  .Agency:  Air  Forre-BC 
Property  Number  199430004 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  7274  sq.  ft..  2-story,  wood  frame 

housing  units,  construction  of  aircraft 

nmway  planned  for  1998 
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Bldgs.  386,  388 

Grifflss  AFB  Family  Housing  Annex 
N.  S>Tacuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430005 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  2156  sq.  ft.,  1-story,  wood  frame 
housing  units,  construction  of  aircraft 
runway  planned  for  1998 
Bldgs.  301,  303, 305,  307,  309 
Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199430006 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  7188  sq.  ft.,  2-story,  wood  frame 
housing  units,  construction  of  aircraft 
runway  planned  for  1998 
Bldgs.  300,  308,  310-314,  316 
Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199430007 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  8 
Comment:  6428  sq.  ft.,  2-story,  wood  frame 
housing  units,  construction  of  aircraft 
runway  planned  for  1998 
44  Bldgs. 

Griffiss  AFB  Family  Housing  Annex 
N.  Syracuse  Co:  Onondaga  NY  13212- 
Location:  Bldgs.  317-331,  333,  335,  337-352, 
355, 357,  359-367 
Landholding  Agency:  Air  Force-BC 
Property  Number  199430008 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  44 
Comment;  2422  sq.  ft,  1-story,  wood  frame 
housing  units,  construction  of  aircraft 
runway  planned  for  1998 
Virginia 

94  Family  Housing  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number  329430006 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  94 
Comment:  100  sq.  ft. — 14424  sq.  ft.,  1-  to  3- 
stor>',  possible  asbestos,  scheduled  to  be 
vacated  9/30/97 
6  Temp.  Lodging  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency;  COE-BC 
Property  Number:  329430007 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  6 
Comment:  various  sq.  ft.  including  barracks, 
possible  asbestos,  scheduled  to  be  vacated 
9/30/97 

27  Community  Sup.  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430008 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  27 
Comment:  various  sq.  ft.  including  bank,  post 
ofc.,  child  care  ctr.,  stores,  chapel,  and 
firehouse,  possible  asbestos,  scheduled  to 
be  vacated  9/30/97 


56  Admin.  Support  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430009 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  56 
Comment;  various  sq.  ft.  including 
administrative  bldgs.,  possible  asbestos, 
scheduled  to  be  vacated  9/30/97 
4  Training/Educ.  Facilities 
Vint  Hill  Farms  Station 
Bldgs.  160,312,801,802 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number  329430010 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  various  sq.  ft.  including  educ. 
centers  and  training  bldgs.,  possible 
asbestos,  scheduled  to  be  vacated  9/30/97 
7  Communications  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430011 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment:  various  sq.  ft.  including  comm, 
centers  and  comm,  equip,  facs.,  possible 
asbestos,  scheduled  to  be  vacated  9/30/97 
2  Medical  Facilities 
Vint  Hill  Farms  Station 
Bldgs.  137, 142 

Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430012 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  includes  clinics,  possible  asbestos, 
scheduled  to  be  vacated  9/30/97 
18  Recreation  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency;  COE-BC 
Property  Number:  329430013 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  18 
Comment;  various  sq.  ft.  including  clubs, 
museum,  theater,  recrea.  centers, 
concessions,  possible  asbestos,  scheduled 
to  be  vacated  9/30/97 
57  Storage  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430014 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  57 
Comment;  various  sq.  ft.  including  storage 
bldgs.  &  warehouses,  possible  asbestos, 
scheduled  to  be  vacated  9/30/97 
12  Maintenance  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430015 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  12 
Comment:  various  sq.  ft.,  possible  asbestos, 
scheduled  to  be  vacated  9/30/97 
33  Utility  Support  Facilities 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 


Property  Number:  329430016 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  33 
Comment:  various  sq.  ft.  including 
transformers,  pump  stations,  power  &  heat 
plants,  possible  asbestos,  scheduled  to  be 
vacated  9/30/97 

Land  (by  State) 

California 

Former  Camera  Site 
Salton  Sea  Test  Base  Co:  Imperial  CA 
Location:  Portion  of  NW  ’A,  Section  34, 
Township  10  South,  Range  10  East 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430041 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  1 
Conunent:  0.99  acres,  road  easement,  no 
utilities,  scheduled  to  be  vacated  10/1/94 
Former  Water  Treatment  Plant 
Salton  Sea  Test  Base  Co:  Imperial  CA 
Location:  Township  12  South,  Range  11  East. 

San  Bernardino  base  and  meridian 
Landholding  Agency:  Navy  Base  Close 
Property  Numben  789430042 
Status:  Pryor  Amendment 
Base  closure  Numter  of  Units:  1 
Conunent;  19.45  acres  with  2200  sq.  ft. 
deteriorated  bldg.,  no  utilities,  scheduled 
to  be  vacated  10/1/94 

Virginia 

.Recreational  Land 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number:  329430017 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  13 
Conunent:  includes  tennis  and  handball 
courts,  pools,  softball  fields,  helipad, 
playground,  skeet  field,  shuffleboards, 
scheduled  to  be  vacated  9/30/97 
Undeveloped  Land 
Vint  Hill  Farms  Station 
Warrenton  Co;  Fauquier  VA  22186- 
Landholding  Agency:  COE-BC 
Property  Number;  329430018 
Status:  Pryor  Amendment 
Base  closure  Nmnber  of  Units:  1 
Comment:  approx.  435  acres,  scheduled  to  be 
vacated  9/30/97 

(FR  Doc.  94-22763  Filed  9-15-94;  8:45  am] 
BILLING  CODE  42ia-2»-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-040-4210-04] 

Notice  of  Availability  for  a  Record  of 
Decision  for  the  Safford  District 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  for  a 
record  of  decision  for  the  Safford 
District  Resource  Management  Plan  and 
final  environmental  impdct  statement. 
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SUMMARY:  The  Safford  District,  United 
Slates  Department  of  Interior,  Bureau  of 
Land  Management  has  prepared  two 
Partial  Records  of  Decision  for  the 
Safford  District  Resource  Management 
Plan  and  final  environmental  impact 
statement.  These  Records  of  Decision 
address  proposed  actions  in  the 
Resource  Management  Plan  and  make 
decisions  on  issues  that  were  protested 
by  various  individuals  and 
organizations.  The  Decisions  were 
signed  by  the  Arizona  BLM  State 
Director  in  September  1992  and  July, 
1994.  These  Partial  Records  of  Decision 
complete  the  resource  management 
planning  process  for  Safford  District  and 
comply  with  regulations  developed  by 
the  Council  on  Environmental  Quality 
for  implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  Part  1500). 

DATES:  September  7, 1994. 

ADDRESSES:  711 14th  Avenue,  Safford, 
Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  McQueen,  Planning  and 
Environmental  Coordinator,  Safford 
District  Office,  711 14th  Avenue, 
Safford,  Arizona  85546;  telephone 
number  (602)  428-4040. 

Dated;  September  7,^1994. 

William  T.  Civish, 

District  Manager. 

IFR  Doc.  94-22837  Filed  9-15-94;  8:45  am| 
BILUNG  CODE  4310-32-M 


[NV-93(M210-05;  N-67577) 

Realty  Action:  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  Public  Purpose 
Lease/Conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  classification  for  lease/ 
conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
City  of  Las  Vegas  proposes  to  use  the 
land  for  a  public  park. 

Mount  Diablo  Meridian,  Nevada 
T.  19S..R.60E., 

Sec,  33:  NE’aNE'ANE’aNW'A 
Ckmtaining  2.5  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent. 


when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 

1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to; 

1.  Those  rights  for  a  public  road  and 
utility  purposes  which  have  been 
granted  to  the  City  of  Las  Vegas  by 
Permit  No.  N-57263  under  the  Act  of 
October  21, 1976  (243  U.S  C.  1761). 

2,  Those  rights  for  test  well  purposes 
which  have  been  granted  to  the  U.S. 
ecological  Survey  by  Permit  No.  NEV- 
055727  under  the  Act  of  January  13, 

1916  (44  LD  513). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W,  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  &is  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District,  P.O.  Box  26569,  Las  Vegas, 
Nevada  89126. 

CLASSIFICATION  COMMENTS;  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedrures  in  reaching 


the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Dirertor. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated;  September  9, 1994. 

Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 

(FR  Doc.  94-22925  Filed  9-15-94;  8:45  ami 
BILUNG  CODE  4310-HC-M 


[NV-930-4210-05;  N-68926] 

Realty  Actions;  Sales,  Leases,  etc.: 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Clarification  of  Notice  of  Realty 
Action.  N-58926. 

The  Notice  of  Realty  Action  published 
in  the  Federal  Register  on  September  2, 
1994,  (FR  page  45706;  FR  Doc  94- 
21719),  requires  clarification  as  follows; 

A.  Under  “SUMMARY”,  second  line, 
delete  “suitable  for  lease/purchase”, 
and  insert  suitable  for  classification  for 
lease/conveyance. 

B.  Within  entire  notice  replace  "lease/ 
purchase”  with  lease/convevance. 

C.  Replace  the  paragraph  beginning 
with  “Upon  publication  of  this  notice. 

*  *  *”  and  insert  the  following;  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  above  described  land  will 
be  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease/conveyance  under  the 
Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  propos^  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District,  P.O.  Box  26569,  Las  Vegas, 
Nevada  89126. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
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the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

All  other  terms  and  conditions  of  the 
Notice  continue  to  apply. 

Dated:  September  9, 1994. 

Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 

IFR  Doc.  94-22926  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4310-HC-M 


PD-942-04-406A-02] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  ofiicially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  September  9, 1994. 

The  plat  representing  the  dependent 
resurvey  of  ptortions  of  the  east 
boundary,  subdivisional  lines, 
subdivision  of  sections  12  and  13,  and 
original  meanders  of  the  left  bank  of  the 
Clearwater  River  in  section  13,  and  the 
subdivision  of  sections  12  and  13,  an 
informative  traverse  and  survey  of  the 
meanders  of  a  portion  of  the  present  left 
bank  of  the  Clearwater  River  in  section 
13,  and  metes-and-bounds  surveys  in 
sections  12  and  13,  Township  33  North, 
Range  3  East,  Boise  Meridian,  Idaho, 
Group  No.  782,  was  accepted  May  31, 
1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  September  9, 1994. 

Gary  T  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  94-22900  Filed  9-15-94;  8:45  am] 
BILLING  CODE  431&-GG-M 


Fish  and  Wildlife  Service 

Availability  of  a  Technical/Agency 
Draft  Recovery  Plan  for  Callicarpa 
ampla,  Ilex  sintenisii,  Styrax 
portoricensis,  Temstroemia 
luquillensis  and  Temstroemia 
subsessilis  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Callicarpa  ampla. 
Ilex  sintenisii.  Styrax  portoricensis, 
Temstroemia  luquillensis  and 
Temstroemia  subsessilis.  These  species 
are  restricted  to  the  Luquillo  Mountains 
of  Puerto  Rico.  Deforestation  and 
fragmentation  of  habitat  may  have 
restricted  these  species  to  their  present 
locations.  The  Service  solicits  review 
and  comments  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  15, 1994,  to  receive 
consideration  by  the  Service, 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Marelisa  Rivera, 
Caribbean  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 

Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marelisa  Rivera,  Caribbean  Field  Office, 
P.O.  Box  491,  Boqueron,  P.R.  00622, 

Tel.  809-851-7297. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plem  would  not  promote  the 


conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draft  is  for 
five  Puerto  Rican  endangered  trees, 
Callicarpa  ampla.  Ilex  sintenisii,  Styrax 
portoricensis,  Temstroemia  luquillensis 
and  Temstroemia  subsessilis,  all 
endemic  to  the  island  of  Puerto  Rico. 
These  trees  are  currently  restricted  to 
the  Luquillo  Mountains.  These 
endangered  trees  face  extinction  due  to 
deforestation  for  constmction  of 
communication  facilities,  roads,  as  well 
as  overcollection,  periodic  impact  of 
hurricanes,  and  forest  management 
practices  of  Caribbean  National  Forest. 
Callicarpa  ampla  is  an  evergreen  tree  up 
to  50  feet  tall  with  small  white  flowers 
and  purplish  ripe  firuits.  Today, 
approximately  fourteen  individuals  are 
known  to  exist.  Ilex  sintenisii  is  a  shrub 
or  small  tree  15-20  feet  in  height.  It 
grows  in  the  highest  peaks  of  the 
Caribbean  National  Forest,  within  the 
dwarf  forest  vegetation  type.  Stjn^x 
portoricensis  is  a  tree,  30-40  feet  tall, 
known  fi-om  a  single  individual. 
Temstroemia  luquillensis  is  a  60  foot 
tree  endemic  to  the  Luquillo  Mountains, 
where  it  is  known  from  less  than  40 
individuals.  Temstroemia  subsessilis  is 
a  shmb  or  small  tree  15-20  feet  tall.  It 
is  known  from  less  than  40  individuals. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(0. 

Susan  Silander, 

Acting  Field  Supervisor. 

[FR  Doc.  94-22899  Filed  9-15-94;  8:45  am] 
BILLING  CODE  4310-6S-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32565] 

Bee  Line  Railroad  Company, 
Incorporated — Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corporation 

Bee  Line  Railroad  Company, 
Incorporated  (BLR),  has  filed  a  notice  of 
exemption  to  acquire  and  operate  10.6 
miles  of  rail  line,  owned  by  the 
Consolidated  Rail  Corporation  (Conrail) 
between  Track  Chart  milepost  80.5,  at 
Handy,  IN,  and  Track  Chart  milepost 
91.1,  near  Stewart,  IN,  in  Benton  and 
Warren  Counties,  IN.‘  The  proposed 
transaction  was  expected  to  be 
consummated  on  or  after  August  26, 
1994. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Carl  M. 
Miller,  618  Professional  Park  Drive, 
New  Haven,  IN  46774. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  8, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-22991  Filed  9-15-94;  8:45  am) 
BILLING  CODE  703S-01-P 


[Finance  Docket  No.  32533] 

Burlington  Northern  Railroad 
Company,  Inc.  and  Protexa  Burlington 
International — Joint  Application  Under 
49  U.S.C.  11321 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Application  and 
Institution  of  Proceeding. 

SUMMARY:  Burlington  Northern  Railroad 
Company,  Inc.  (BN)  and  Protexa 


'  The  notice  of  exemption  contains  an  alternative 
milepost  description  of  the  line  involved  here  as 
follows:  from  Valuation  Map  milepost  80.2  (track 
chart  milepost  80.5)  at  the  junction  with  the 
Kankakee.  Beaverville,  &  Southern  Railroad  to 
Valuation  Map  milepost  90.96  (track  chart  milepost 
91.1)  at  a  point  approximately  1  mile  south  of 
Stewart,  IN.  The  section  of  line  involved  in  BLR's 
acquisition  and  operation  proposal  here  is 
embraced  in  a  line  that  Conrail  proposed  to 
abanaon  in  an  application  for  abandonment 
authorization  filed  March  16, 1994,  under  Docket 
No.  AB-167  (Sub-No.  1127).  The  Commission 
conditionally  approved  the  abandonment  in  a 
decision  served  August  26, 1994. 


Burlington  International  (PBI)  filed  a 
joint  application  under  the  Paneuna 
Canal  Act  (fhe  Act),  49  U.S.C.  11321,  for 
(1)  a  determination  that  BN’s  ownership 
interest  in  and  operation  of  PBI  do  not 
violate  the  provisions  of  the  Act,  and  (2) 
approval,  under  49  U.S.C.  11321(b),  of 
BN’s  continued  ownership  interest  in 
PBI  to  eliminate  any  question  as  to 
whether  the  anticipated  expansion  of 
FBI’s  operations  may  bring  it  within  the 
scope  of  the  Act, 

DATES:  An  original  and  10  copies  of 
comments  must  be  filed  by  October  17, 
1994.  A  copy  of  comments  must  be 
served  on  applicants’  representative.  An 
original  and  10  copies  of  applicants’ 
replies  to  comments  must  be  filed  by 
November  7, 1994.  Applicants  must 
serve  their  replies  on  all  parties  who  file 
comments. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32533  to;  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  and  (2) 
applicants’  representative,  Betty  Jo 
Christian,  Steptoe  &  Johnson,  1330 
Connecticut  Avenue  NW.,  Washington, 
DC  20036-1795. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

ITDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  BN  is  a 
class  I  railroad  operating  in  the 
northwestern  and  central  United  States. 
PBI,  a  joint  venture  formed  to  offer  rail- 
on-barge  water  transportation  between 
the  United  States  and  Mexico,  is  owned 
equally  by  BN  and  Grupo  Protexa  S.A. 
de  C.V.,  a  Mexican  marine  and 
industrial  firm  based  in  Monterrey, 
Mexico.  At  present,  BN  provides  rail 
service  between  United  States  points 
and  Galveston,  TX,  under  transportation 
contracts  with  PBI,  while  a  PBI  affiliate, 
PBI-Bahamas,  a  vessel  operating 
common  carrier,  provides  water 
transportation  between  Galveston  and 
Coatzacoalcos,  Mexico.  BN’s  cars  are 
then  moved  from  Coatzacoalcos  to  other 
Mexican  destinations  by  Ferrocarriles 
Nacionales  de  Mexico.  Applicants  state 
that  their  integrated  operation  improves 
BN’s  access  to  central  and  southern 
Mexican  markets  and  that  FBI’s  service 
may  be  expanded  to  Veracruz,  Altamira, 
and  other  Mexican  ports. 

The  Panama  Canal  Act  prohibits  a 
railroad  from  acquiring  an  interest  in  a 
water  common  carrier  in  areas  where 
both  may  compete  for  traffic,  unless  the 
Commission  finds  that,  notwithstanding 
such  competition,  cross-ownership  will 
allow  the  water  carrier  "to  be  operated 
in  the  public  interest  *  *  *  and  that  it 
will  still  allow  competition,  without 


reduction,  on  the  water  route  in 
question.”  49  U.S.C.  11321(b). 
Applicants  request  the  Commission  to 
find  that  BN  is  not  in  violation  of  the 
Act,  because  it  does  not  and  cannot 
compete  via  all-rail  service  for  the  traffic 
handled  by  PBI.  In  light  of  FBI’s 
anticipated  expansion  to  other  Mexican 
ports,  applicants  also  seek  approval  of 
BN’s  ownership  interest  in  PBI  on  the 
grounds  that  PBI’s  service  will  enhance, 
rather  than  reduce,  competition  on  the 
water  route  and  will  continue  to  be 
operated  in  the  public  interest. 

Comments  should  address  the 
competitive  and  public  interest  aspects 
of  the  joint  application.  In  addition, 
comments  may  be  directed  to  the 
impact,  if  any,  on  this  proceeding  of 
BN’s  recently  announced  proposal  to 
merge  with  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  Copies  of 
the  joint  application  are  on  file  and  may 
be  examined  at  the  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  DC.  Copies 
may  also  be  requested  from  applicants’ 
representative  Betty  Jo  Christian,  (202) 
429-3000. 

Decided;  September  6, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-22992  Filed  9-15-94;  8:45  am) 
BILLING  CODE  7035-01-P 


[Docket  No.  AB-213  (Sub-No.  4)] 

Canadian  Pacific  Limited — 
Abandonment— Line  Between  Skinner 
and  Vanceboro,  ME 

The  Commission’s  Section  of 
Environmental  Analysis  (SEA)  hereby 
notifies  all  interested  parties  that  the 
comment  due  date  for  the  Draft 
Environmental  Impact  Statement  (DEIS) 
in  the  Canadian  Pacific  Limited  (CP) 
abandonment  between  Skinner  and 
Vanceboro,  ME  is  changed  from  October 
12, 1994  to  November  7, 1994  to  allow 
a  45  day  comment  period.  The  DEIS 
addresses  the  environmental  impacts 
associated  with  the  proposed 
abandonment. 

The  DEIS  was  served  on  all  parties  to 
the  proceeding  on  September  12, 1994. 
There  will  be  a  45  day  comment  period 
beginning  September  23, 1994  to  allow 
the  public  an  opportunity  to  comment 
on  the  DEIS.  All  comments  to  the  DEIS 
must  be  in  writing  and  filed  by 
November  7, 1994. 

Parties  commenting  on  the  DEIS  must 
send  an  original  and  10  copies  of  their 
comments  to: 
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Phillis  Johnson-Ball,  Section  of 
Environmental  Analysis,  Room  3219, 
Interstate  Commerce  Commission,  12th 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20423 

After  assessing  all  of  the  comments  to 
the  DEIS,  SEA  will  issue  a  Final 
Environmental  Impact  Statement  that 
will  include  SEA’s  final 
recommendations  to  the  Commission. 

For  further  information,  you  may 
contact  Phillis  Johnson-Ball  (202)  at 
927-6213  or  Vicki  Dettmar  at  (202)  927- 
6211.  TDD  for  hearing  impaired:  (202) 
927-5721. 

By  the  Commission,  Elaine  K.  Kaiser, 

Chief,  Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-22994  Filed  9-15-94;  8:45  am] 
BILUNG  CODE  7035-01-P 


[Finance  Docket  No.  32558] 

Houston  Belt  &  Terminal  Railway 
Company,  et  al.;  Joint  Relocation 
Proj^t  Exemption 

On  August  18, 1994,  the  Houston  Belt 
&  Terminal  Railway  Company  (HB&T), 
the  Southern  Pacific  Transportation 
Company  (SP),  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  (ATSF), 
and  the  Missouri  Pacific  Railroad 
Company  (MP)  (collectively,  the 
Railroads)  jointly  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  two  lines  of  railroad.'  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  August  25, 
1994. 

The  joint  project  involves:  (1)  partial 
abandonment  of  certain  segments  of  the 
Railroads’  lines;  (2)  the  construction  by 
HB&T  of  connecting  tracks;  and  (3)  a 
grant  of  trackage  ri^ts  to  SP  and  HB&T. 

Under  the  joint  project,  ATSF  will 
abandon  approximately  a  0.75-mile 
portion  of  the  HB&T  West  Main  line 
between  Commerce  Street  (ATSF  MP 
24.10)  and  Runnels  Street  (ATSF  MP 

24.37) ,  and  between  Nance  Street  (ATSF 
MP  24.89)  and  Brooks  Street  (ATSF 

25.37)  (including  the  crossing  of  the  SP 
Main  line).^ 

HB&T  will  abandon  approximately  a 
0.5-mile  portion  of  the  HB&T  West  Main 
line  between  Runnels  Street  (ATSF  MP 

24.37)  and  Nance  Street  (ATSF  MP 
24.89).3 


'  This  joint  relocation  project  originated  as  an 
accommodation  to  the  Texas  State  Department  of 
Highways  and  Public  Transportation's  (SDHPT) 
plan  to  widen  U.S.  Highway  59. 

2 The  SDHPT  will  remove  the  HB&T  West  Main 
line  bridge  over  Interstate  Highway  10. 

'  HB&T  will  convey  title  to  the  HB&T  West  Main 
line  bridge  over  Buffalo  Bayou  to  SDHPT  with  the 


MP  will  abandon  approximately  a  0.6- 
mile  portion  of  the  HB&T  East  Main  line 
from  a  point  north  of  the  Carr  Street 
Connection  (with  the  SP  Main  line) 

(IGN  Engineer’s  Station  7881  +  41)  to 
Campbell  Street  (IGN  Engineer’s  Station 
7848  +  60)  (including  the  crossing  of  the 
SP  Main  line).  HB&T  and  MP  will 
discontinue  service  over  approximately 
a  0.65-mile  portion  of  the  HB&T  East 
Main  line  between  Campbell  Street  and 
Collingsworth  Street  and  use  that  track 
as  an  industrial  track  for  serving  future 
industries  and  for  storing  railroad  cars. 

HB&T  will  double  tra^  the  HB&T 
East  Main  line  on  existing  right-of-way 
between  Commerce  Street  and  Lyons 
Avenue  in  order  to  relocate  the  HB&T 
West  Main  line.'*  HB&T  will  construct 
double  connecting  track  (the  Coimecting 
Track)  between  the  HB&T  East  Main 
line  at  Lyons  Avenue  and  the  HB&T 
West  Main  line  at  Brooks  Street  on  the 
right-of-way  acquired  by  HB&T.  The 
Connecting  Track  will  cross  the  SP 
Main  line  under  the  authority  of  the 
Trackage  Rights  Agreement.  To  relocate 
the  HB&T  East  Main  line,  HB&T  will 
double  track  the  HB&T  West  Main  line 
on  existing  right-of-way  between  Brooks 
Street  and  Quitman  Street. 

HB&T  will  construct  additional  HB&T 
East  Main  trackage  adjacent  to  and  to 
the  north  of  the  SP  Shreveport  Branch 
northeast  from  Quitman  Street, 
connecting  with  existing  HB&T  East 
Main  trackage  at  Collingsworth  Street. 
Approximately  952  feet  of  this 
additional  track  will  be  on  existing 
HB&T  right-of-way  and  the  remaining 
additional  track  will  be  constructed  on 
a  strip  of  right-of-way  approximately 
2,600  feet  long  and  between  35  and  40 
feet  wide  adjacent  to  the  existing  SP 
Shreveport  Branch  right-of-way,  which 
HB&T  is  in  the  process  of  acquiring. 
HB&T  will  construct  a  connection  (the 
Brooks  Street  Connection)  between  the 
SP  Main  line  and  the  relocated  HB&T 
East  Main  line  at  the  Connecting  Track 
in  the  vicinity  of  Brooks  Street  over  a 
right-of-way  it  has  acquired.  After 
completion,  SP  will  own  and  maintain 
the  track  of  the  Brooks  Street 
Connection. 


HB&T  West  Main  line  right-of-way  covered  by  the 
agreement  dated  September  17, 1990.  The 
preservation  of  the  HB&T  West  Main  line  bridge 
over  Buffalo  Bayou  for  historical  reasons  was  a 
condition  of  the  Finding  Of  No  Significant  Impact 
(FONSl)  issued  by  the  Federal  Highway 
Administration  on  December  20. 1988,  in  response 
to  the  Environmental  Assessment  of  the  entire  U.S. 
Highway  59  project  prepared  for  SDHPT. 

■*1110  HB&'T  East  Main  line  bridge  over  Buffalo 
Bayou  has  been  replaced  to  accommodate  double 
track  pursuant  to  a  permit  issued  by  the  Coast 
Guard  on  October  28, 1991.  SDHPT  has 
reconstructed  the  HB&T  East  Main  line  bridge  over 
Interstate  Highway  10  to  accommodate  double 
track. 


Upon  approval  of  the  joint  relocation 
project  and  pursuant  to  an  agreement 
between  SP  and  HB&T,  the  parties  will 
grant  the  following  trackage  rights:  (1) 

SP  will  grant  HB&T  rights  over  the  SP 
Shreveport  Branch  northeast  from 
Quitman  Street,  a  distance  of 
approximately  9,440  feet;  (2)  HB&T  will 
grant  SP  rights  over  the  relocated  HB&T 
East  Main  between  the  Brooks  Street 
Connection  and  Quitman  Street,  a 
distance  of  approximately  3,500  feet; 
and  (3)  HB&’T  will  grant  SP  rights  over 
the  additional  HB&T  East  Main  trackage 
between  Quitman  Street  and 
Collingsworth  Street,  a  distance  of 
approximately  3,550  feet, 

"The  line  relocation  project  will 
improve  operating  efficiency  by 
alleviating  traffic  congestion  in  the 
HB&T/SP  interlocker  at  Tower  26.  The 
construction  of  the  Connecting  Track 
will  enable  HB&T  to  consolidate  two 
separate  crossings  of  the  SP  Main  line 
at  a  single  location.  The  relocation  of 
the  HB&T  East  Main  line  and  the  grant 
of  trackage  rights  will  enable  HB&T  and 
SP  to  retire  the  rail  crossing  of  the  HB&T 
West  Main  line  and  the  SP  Shreveport 
Branch  at  Quitman  Street,  and  the  rail 
crossing  of  the  HB&T  East  Main  line  and 
the  SP  Shreveport  Branch  at 
Collingsworth  Street.  The  relocation  of 
the  HB&T  East  Main  line  adjacent  to  the 
HB&T  West  Main  line  and  the  SP 
Shreveport  Branch  will  enable  MP  to 
remove  track  from  the  HB&T  East  Main 
line  between  a  point  north  of  the  Carr 
Street  Connection  and  Campbell  Street, 
thereby  improving  public  safety  by 
eliminating  eight  at-grade  road 
crossings. 

The  Railroads  state  that  no  shippers 
are  located  on  any  of  the  line  segments 
to  be  abandoned.  The  Railroads  assert 
that  this  joint  project  will  not  change 
service  to  shippers,  expand  the 
operations  of  any  of  the  Railroads  into 
new  territory,  or  alter  the  existing 
competitive  situation. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment  or 
construction  components  of  a  relocation 
project,  and  require  separate  approval  or 
exemption,  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See  generally 
Denver  &  R.G.W.R.  Co. — Jt.  Pro). — 
Relocation  Over  BN,  4  I.C.C.2d  95 
(1987).  The  Commission  has  determined 
that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T.&-I.R. — Trackage  Rights,  363  I.C.C. 
878  (1981).  Under  these  standards,  the 
embraced  incidental  abandonment, 
construction,  and  trackage  rights 
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components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage  Rights — 
BN,  354  I.C.C.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  C. 
Pruetz,  Houston  Belt  &  Terminal 
Railway  Company,  501  Crawford,  Room 
203,  Houston,  TX  77002-2192;  Gary  A. 
Laakso,  Southern  Pacific  Transportation 
Company,  One  Market  Plaza,  San 
Francisco,  CA  94105;  Michael  A.  Smith, 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  1700  East  Golf  Road, 
Schaumburg,  IL  60173-5860;  and 
Joseph  D.  Anthofer,  Missouri  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha,  NE  68179-0830. 

Decided;  September  8, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-22993  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  CERCLA 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  pursuant  to 
Section  122(d)  and  (i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  §  9622  (d) 
and  (i),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Alcatel  Network  Systems,  et 
al..  Civil  Action  No.  CIV  94-1821  PHX- 
RCB  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Arizona 
on  September  2, 1994.  This  agreement 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against  the 
defendants  pursuant  to  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§9606 
and  9607. 

The  proposed  consent  decree 
provides  that  the  defendants  will  design 
and  construct  a  groundwater  extraction 
and  treatment  system  with  reinjection  of 


treated  groundwater  at  the  Hassayampa 
Landfill  Superfund  Site  in  Maricopa 
County,  Arizona.  The  proposed  consent 
decree  also  requires  the  defendants  to 
design  and  construct  a  cap;  perform  soil 
vapor  extraction,  and;  implement  deed 
and  access  restrictions  at  the  Site.  The  ' 
proposed  consent  decree  also  requires 
the  defendants  to  reimburse  the 
Hazardous  Substance  Superfund  in  the 
amount  of  $37,076.13  for  past  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Hassayampa  Landfill  Superfund  Site,  as 
well  as  for  costs  to  be  incurred  in  the 
future. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication,  comments  relating 
to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Alcatel  Network 
Systems,  et  al.,  D.O.J.  Ref.  90-11-2-841. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  District  of  Arizona, 

4000  United  States  Courthouse,  230 
North  First  Avenue,  Phoenix,  Arizona 
85025,  at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  85025,  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$66.75  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 

Joel  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-22776  Filed  9-15-94;  8;45  a.m) 
BILLING  CODE  4410-01-M 


Federal  Bureau  of  Investigation 
Charter  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  United  States  Code,  Appendix 
2),  and  Title  41,  Code  of  Federal 
Regulations,  Section  101-6.1015,  the 
Director,  FBI,  with  the  concurrence  of 
the  Attorney  General,  has  determined 
that  the  establishment  of  the  Criminal 
Justice  Information  Services  (CJIS) 
Advisory  Policy  Board  is  in  the  public 
interest,  in  connection  with  the 


performance  of  duties  imposed  upon  the 
FBI  by  law,  and  hereby  gives  notice  of 
its  establishment,  scheduled  for 
December  8, 1994. 

The  Board  will  recommend  to  the 
Director,  FBI,  general  policy  with 
respect  to  the  philosophy,  concept,  and 
operational  principles  of  the  various 
criminal  justice  information  systems 
managed  by  the  FBI’s  CJIS  Division. 

The  Board  will  include  elected 
representatives  from  state  and  local 
criminal  justice  agencies;  members  of 
the  judicial,  prosecutorial,  and 
correctional  segments  of  the  criminal 
justice  community,  appointed  by  the 
FBI  Director;  and  representatives  of 
criminal  justice  professional 
associations  (i.e.,  the  International 
Association  of  Chiefs  of  Police,  the 
National  Sheriffs’  Association,  the 
National  District  Attorney’s  Conference, 
and  the  American  Probation  and  Parole 
Association). 

The  Board  will  function  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

Dated:  September,  1994. 

Louis  J.  Freeh, 

Director. 

IFR  Doc.  94-22913  Filed  9-15-94, 8:45  am) 
BILLING  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis  Bacon  Act  of  march  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
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statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
on  the  elective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry 
wage  determinations  frequently  and  in 
large  volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docmnent  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submittiixg  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplo)Tnent  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue.  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination  Decisions 
The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State; 

Volume  IV 
Indiana 

IN940039  (Sep.16.1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
New  York 

NY940003  (Feb.l  1,1994) 

Volume  II 
Pennsylvania 
PA940001  (Feb.11.1994) 

PA940002  (Feb.11,1994) 

PA940003  (Feb.11.1994) 

PA940005  (Feb.11.1994) 

PA940010  (Feb.11.1994) 

Volume  HI 
Kentucky 

KY940002  (Feb.11.1994) 

KY940004  (Feb.11.1994) 

KY940007  (Feb.11.1994) 

KY940025  (Feb.11.1994) 

KY940027  (Feb.11.1994) 

KY940028  (Feb.11.1994) 

KY940029  (Feb.11.1994) 

KY940035  (Feb.11,1994) 

Volume  rV 
Indiana 

IN940002  (Feb.11.1994) 

IN940003  (Feb.11.1994) 

1N940004  (Feb.11,1994) 

1N940005  (Feb.11.1994) 

Minnesota 

MN940005  (Feb.11.1994) 

MN940007  (Feb.11.1994) 

MN940008  (Feb.11.1994) 

MN940017  (Mar.25,1994) 

MN940027  (Mar.25,1994) 

MN940048  (Apr.01.1994) 

MN940058  (Sep.02.1994) 

Ohio 

OH940002  (Feb.11.1994) 

OH940003  (Feb.11,1994) 

OH940012  (Feb.11.1994) 

OH940028  (Feb.11.1994) 

OH940029  (Feb.11,1994) 

OH940034  (Feb.11,1994) 

Wisconsin 

WI940028  (Feb.11.1994) 

Volume  V 
Arkansas 


AR940001  (Feb.11.1994) 

AR940008  (Feb.11.1994) 

Kansas 

KS940006  (Mar.25.1994) 

KS940007  {Feb.11,1994) 

KS940008  (Feb.11,1994) 

KS940009  (Feb.11.1994) 

KS940010  (Feb.11.1994) 

KS940011  (Feb.11.1994) 

KS940012  fFeb.11.1994) 

KS940013  (Feb.11,1994) 

KS940016  (Feb.11.1994) 

KS940019  (Feb.11.1994) 

KS940021  {Feb.11.1994) 

KS940022  {Feb.11,1994) 

KS940023  (Feb.11.1994) 

KS940025  (Feb.11,1994) 

KS940026  (Feb.11.1994) 

KS940029  (Feb.11.1994) 

Louisiana 

LA 940001  (Feb.11,1994) 

LA940004  (Feb.11.1994) 

LA940005  (Feb.11,1994) 

LA940009  (Feb. 11, 1994) 

LA940015  (Feb.11.1994) 

LA940017  (Feb.11,1994) 

LA940018  (Feb.11,1994) 

Nebraska 

NE940009  (Feb.11,1994) 

NE940011  (Feb.11,1994) 

Volume  VI 
Alaska 

AK940001  {Feb.11,1994) 

Idaho 

ID940001  (Feb.11,1994) 

ID940002  (Feb.11.1994) 

Hawaii 

HI940001  (Feb.11,1994) 

Montana 

MT940001  {Feb.11.1994) 

Oregon 

OR940001  (Feb.11,1994) 

Washington 

WA940001  {Feb.11,1994) 

WA940002  (Feb.11,1994) 

WA940007  (Feb.11,1994) 

WA940010  (Feb.11,1994) 

WA940011  (Feb.11,1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “CJeneral  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Document,  U.S.  CJovemment  Printing 
Office,  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
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February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  9th  day  of 
September  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 

IFR  Doc.  94-22715  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-071)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee, 
Astrophysics  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Astrophysics 
Subcommittee. 

DATES:  Thursday,  September  29, 1994,  9 
a.m.  to  5:30  p.m.,  and  Friday,  September 
30, 1994,  9  a.m.  to  3:15  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-5, 

300  E  Street,  SW.,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Guenter  Riegler,  Code  SZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0370. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Status  Update  on  the  FY95  Budget 
— Long  Term  Mission  Planning 
— Astrophysics  Theory  Program 
— Report  on  Public  Outreach 
— Office  of  Space  Science  Integrated 
Technology  Strategy 
— Mission  Operations  Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 


Dated;  September  12, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  94-22967  Filed  9-15-94;  8:45  am] 
BILLING  CODE  TSIO-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment’s  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4) 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  October  6, 1994. 

Time:  9;00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Translaticms  Program  applications  in 
Romance  Languages,  submitted  to  the 


Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 1995. 

2.  Date:  October  11, 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room;  315. 

Progrom;  This  meeting  will  review 
Translations  Program  applications  in 
Studies  of  the  Middle  East,  Africa,  and 
the  American,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1, 1995. 

3.  Date:  October  14, 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Translations  Program  applications  in 
Classics,  Medieval  and  Renaissance 
Studies,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1, 1995. 

4.  Dote;  October  17. 1994. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Translations  Program  applications  in 
Asian  Studies,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1, 1995. 

5.  Date:  October  21. 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Translations  and  Editions  Program 
applications  in  Germanic  and  Slavic 
Languages,  submitted  to  the  Division  of 
Research  Programs,  fc)r  projects 
beginning  after  April  1, 1995. 

6.  Date:  October  21, 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program;  This  meeting  will  review 
Translations  and  Editions  Program 
applications  in  Germanic  and  Slavic 
Languages,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  April  1. 1995. 

7.  Dote;  October  20-21, 1994. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room;  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media  program  during  the  September  16, 
1994  deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  April,  1995. 

8.  Dote;  October  24, 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room;  315. 

Program:  This  meeting  will  review 
Editions  and  Translations  Program 
applications  in  Classics.  Biblical  Studies, 
Medieval  Studies,  and  Music. 

9.  Date:  October  27-28. 1994. 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  430. 

Program;  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Libraries  and  Archives,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  April,  1995. 

10.  Date:  October  27-28, 1994. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room;  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
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Projects  in  Media  program  during  the 
September  16, 19M  deadline,  for 
projects  beginning  after  April,  1995. 

David  Fisher, 

Advisory  Committee,  Management  Officer. 
IFR  Doc.  94-22898  Filed  9-15-94;  8:45  am] 
BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  October  6-8, 1994,  8:30 
a.m.-5:00  p.m. 

Location:  Room  615,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person;  Dr.  Charles  Keith,  C-RUl 
Program  Coordinator,  Division  of  Biological 
Instrumentation  and  Resources,  Room  615, 
NSF,  4201  Wilson  Blvd.,  Arlington,  VA. 
22230,  (703)  306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
preproposals  received  in  response  to  the  first 
Collaborative  Research  at  Undergraduate 
Institutions  competition  being  run  by  the  BIO 
and  MPS  directors. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary’  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12, 1994. 

M.  Rebecca  W'inkler, 

Committee  Management  Officer. 

[FR  Doc.  94-22908  Filed  9-15-94;  8:45  am) 
BILLING  CODE  75SS-01-M 


Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Cell  Biology. 

Date  and  Time:  October  3-5, 1994,  8:30 
a.m.  to  6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Conference  Room  390, 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Barbara  Zain,  Program 
Director;  Dr.  Larry  Griffing  and  Dr.  David 


Capco,  Program  Directors  for  Cell  Biology 
Division  of  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  ■655-South, 
Arlington,  Virginia  22230,  703/306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
support. 

Agenda:  Closed  Sessions:  Monday,  October 
3,  through  Wednesday,  October  5, 1994,  8:30 
a.m.  to  6  p.m.  To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-22909  Filed  9-15-94;  8:45  am) 
BILLING  CODE  7555-01-M 


Notice  of  Workshop 

The  National  Science  Foundation 
((NSF),  in  cooperation  with  the 
American  Association  of  Community 
Colleges  (AACC),  will  hold  a  two  and 
one-half  day  workshop  on  October  27- 
29, 1994.  The  workshop  will  take  place 
at  the  Sheraton  City  Centre  Hotel,  1143 
New  Hampshire  Ave.  NVV,  Washington, 
Dc  202-775-0880.  The  session  will  be 
held  from  12  noon  to  9  pm  on  Thursday, 
8:30  am  to  5  pm  on  Friday,  and  8:30  to 
12  noon  on  Saturday. 

The  purpose  of  the  workshop  is  to 
bring  together  principal  investigators, 
industry  representatives  and  other 
experts  to  focus  on  critical  issues 
relating  to  science  and  engineering 
advanced  technological  education.  We 
hope  to  develop  a  joint  industrial  and 
educational  vision  for  the  program.  The 
overall  quest  is  to  answer  the  question: 
“How  can  we  huild  and  implement  a 
program  to  impact  and  shape  the  quality 
of  the  technological  workforce?” 

The  Workshop  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  80  leaders  in  science, 
engineering,  mathematics,  education 
and  industry. 

For  additional  information,  contact 
Dr.  Bettye  Blakney-Richards,  Division  of 
Undergraduate  Education,  4201  Wilson 


Boulevard,  Arlington,  Va.,  703/306- 
1668. 

Dr.  Robert  F.  Watson, 

Division  Director,  Undergraduate  Education. 
IFR  Doc.  94-22907  filed  9-15-94;  8:45  ami 
BILLING  CODE  7555-41-M 


Special  Emphasis  Panel  in  Social, 
Behavioral  &  Economic  Research; 
Notice  of  meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Social, 
Behavioral  &  Economic  Research 

Date  and  time:  October  3-4, 1994;  9:00 
a.m.-5:00  p.m.  each  day 

Place:  Room  375, 4201  Wilson  Boulevard. 
Arlington,  VA 

Type  of  meeting:  Closed. 

Contact  person:  Catherine  J.  Hines,  Staff 
Associate,  Directorate  for  Social,  Behavioral, 
and  Economic  Sciences,  Suite  905,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  (703)  306-1741. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Transformation  to  Quality  Organizations 
(TQO)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12, 1994. 

M.  Rebecca  Winkler,  p 
Committee  Management  Officer. 

[FR  Doc.  94-22910  Filed  9-15-94;  8:45  am) 
BILLING  CODE  7S55~01-M 


Special  Emphasis  Panel  in  Systemic 
Reform;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Code:  Special  Emphasis  Panel 
in  Systemic  Reform. 

Date  and  Time:  October  3-5, 1994  (8:00 
am-7  pm). 

Place:  Tallahassee,  Memphis,  and 
Melbourne,  Florida. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Janice  Earle,  Senior 
Program  Director,  Statewide  Systemic 
Initiatives  Program,  Suite  875,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1682. 
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Purpose  (^Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  continued  financial 
support. 

Agenda:  A  site  visit  to  review  the  Florida 
Statewide  Systemic  Initiative  award  for 
future  proposal  as  part  of  the  selection 
process  for  continuing  awards. 

Peason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-22911  Filed  9-15-94;  8:45  am] 
BILLING  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-02551  License  No.  29- 
12417-01  lA  94-023] 

Confirmatory  Order  (Effective 
Immediately) 

i 

Jerome  E.  Bodian  (Licensee  or  Dr. 
Bodian)  was  the  holder  of  NRC  License 
No.  29-12417-01  (License)  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 
CFR  Parts  30  and  35  on  September  11 , 
1967  and  last  renewed  in  its  entirety  on 
August  20, 1990.  The  License 
authorized  the  Licensee  to  possess  and 
use  iodine-131  as  iodide  for  uptake 
studies,  thyroid  imaging,  and  the 
treatment  of  hypothyroidism  and 
cardiac  disfunction.  The  License  was 
due  to  expire  on  August  30, 1995; 
however  on  January  25, 1993,  the 
Licensee  requested  that  the  License  be 
terminated.  The  NRC  granted  this 
request  for  termination,  and 
Amendment  No.  07  was  issued  to  the 
Licensee  on  September  27, 1093, 
terminating  the  License. 

II 

On  April  6, 1992,  an  NRC  inspection 
was  conducted  at  the  Licensee’s  facility 
in  Englewood,  New  Jersey.  During  the 
inspection,  the  NRC  identified  several 
violations  of  NRC  requirements, 
including  the  failure  to  possess  and  use 
a  dose  calibrator  to  assay  therapeutic 
doses  of  iodine-131  prior  to 
administration  to  patients.  Alss  during 
the  inspection.  Dr.  Bodian  told  the 
inspector  that  he  took  doses  of  iodine- 
131  to  Englewood  Hospital  for 
calibratiwi.  During  a  telephone 
conversation  with  Region  I  staff  on 


April  7, 1992,  Dr.  Bodian  stated  that:  (1) 
although  he  did  not  possess  a  dose 
calibrator,  he  had  a  technologist  at 
Englewood  Hospital  perform  the  dose 
measurements  for  almost  all  patients  he 
had  treated;  (2)  all  measurements  of 
doses  were  within  ±  10  percent  of  the 
prescribed  dose;  and  (3)  the  results  of 
these  measurements  were  recorded  in 
the  patient  charts. 

Shortly  after  the  inspiection,  the  NRC 
issued  a  Confirmatory  Action  Letter  to 
the  Licensee  on  April  9, 1992,  which 
confirmed,  in  part,  the  Licensee’s 
agreement  to  terminate  patient 
treatments  with  any 
radiopharmaceutical  authorized  by  the 
NRC  until  such  time  as  the  Licensee 
established,  and  submitted  to  the  NRC 
for  approval,  a  program  that  included  all 
of  the  required  equipment  and 
procedures  required  by  10  CFR  Part  35. 
Such  a  program  was  not  established  and 
patient  treatment  has  not  resumed.  The 
NRC  Office  of  Investigations  initiated  an 
investigation  on  May  22, 1992.  Dr. 

Bodian  requested,  in  a  letter  dated 
January  25, 1993,  that  the  License  be 
terminated. 

In  view  of  Dr.  Bodian’s  willful  failure 
to  adhere  to  NRC  requirements,  as  well 
as  the  apparently  willful  failure  to 
provide  complete  and  accurate 
information  to  the  NRC,  thereby 
endangering  patients  to  whom  the  doses 
were  administered,  the  NRC  needed 
certain  information  to  determine 
whether  there  existed  reasonable 
assurance  that  Dr.  Bodian’s  activities 
conducted  under  other  NRC  licenses 
would  be  performed  safely  and  in 
accordance  with  requirements. 
Accordingly,  a  Demand  for  Information 
(DFI)  was  issued  to  Dr.  Bodian  on  June 
24, 1993,  that  requested  him  to  list  all 
NRC  licenses  on  which  he  was  then 
listed  as  an  authorized  user,  and  to 
explain  why  the  NRC  should  not  issue 
an  order  to  preclude  him  from  any 
involvement  in  licensed  activities  in  the 
future. 

On  July  20, 1993,  Dr.  Bodian 
responded  to  the  Demand  for 
Information  stating  that  (1)  on 
infrequent  occasions  a  precalibrated 
dose  of  radioiodine  was  administered 
without  prior  use  of  dose  calibrator;  (2) 
a  request  for  termination  of  his  license 
(No.  29-12417-01)  was  made  on 
January  25, 1993;  and  (3)  his  listing  (as 
an  authorized  usor)  on  the  Englewood 
Hospital  license  (No.  29-08519-01)  was 
a  carry  over  from  years  ago,  and  that  any 
administration  of  radiopharmaceuticals 
to  his  patients  at  Englewood  hospital 
was  done  under  the  supervision  of  the 
ho^ital  radiology  department 

Tne  NRC  CM  report  issued  July  26, 
1993  determined  that  notwithstanding 


Dr.  Bodian’s  statements  to  the  NRC,  the 
doses,  with  a  few  exceptions,  were  not 
assayed  with  a  dose  calibrator  prior  to 
administration,  even  though  Dr.  Bodian 
was  aware  that  such  assays  were 
required.  This  finding  is  based  on  the 
fact  that  although  the  Licensee’s  records 
indicate  that  30  iodine-131  doses  were 
provided  to  patients  between  January 
1990  and  April  1992,  the  NRC  has  found 
that  most  doses  were  not  assayed  for  the 
Licensee  in  the  Hospital’s  dose 
calibrator  during  that  time.  This  willful 
failure  to  adhere  to  this  requirement,  as 
well  as  the  willful  false  statements  to 
the  NRC  during  the  inspection  on  April 
6, 1992  and  the  April  7, 1992  telephone 
conversation,  constitute  violations  of  10 
CFR  35.53, 10  CFR  30.9,  and  10  CFR 
30.10. 

Ill 

Based  on  the  above,  it  appears  that  Dr. 
Bodian,  the  Licensee,  engaged  in 
deliberate  misconduct  that  constitutes  a 
violation  of  10  CFR  30.10(a)(1)  and  that 
has  caused  the  Licensee  to  be  in 
violation  of  10  CFR  35.53.  It  further 
appears  that  Dr.  Bodian  deliberately 
provided  to  NRC  inspectors  information 
that  he  knew  to  be  incomplete  or 
inaccurate  in  some  respect  material  to 
the  NRC,  in  violation  of  10  CFR  30.09 
and  CFR  30.10(aM2).  Dr.  Bodian  has 
demonstrated  an  unwillingness  to 
comply  with  Commission  requirements. 
NRC  must  be  able  to  rely  on  its  licensees 
to  comply  with  NRC  requirements, 
including  the  requirement  to  provide 
complete  and  accurate  information. 
Willful  violations  are  of  particular 
concern  to  the  Commission  because 
they  undermine  the  Commission’s 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in 
accordance  with  NRC  requirements.  Dr. 
Bodian’s  actions  have  raised  serious 
doubt  as  to  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements 
and  to  provi^  complete  and  accurate 
information  to  the  NRC.  Consequently, 
protection  of  the  public  health,  safety 
and  interest  require  that  Dr.  Bodian  be 
prohibited  from  engaging  in  NRC- 
licensed  activities  for  a  period  of  5  years 
and  to  notify  the  NRC  prior  to 
resumption  of  any  NRC-licensed 
activities  at  any  facility  after 
termination  of  the  five  year  prohibition. 

In  telephone  conversations  on  July  18, 
19,  and  20, 1994,  with  Dr.  Ronald  R. 
Bellamy  of  the  NRC  Region  I  office.  Dr. 
Bodian  agreed  not  to  be  involved  in  any 
NRC-licensed  activities  for  a  period  of 
five  years,  and  to  notify  the  NRC  prior 
to  resumption  of  any  licensed  activities 
at  any  facility  after  that  five  year 
prohibition.  1  find  that  the  Dr.  Bodian’s 
commitments  as  set  forth  in  that 
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conversation  are  acceptable  and 
necessary  and  conclude  that  with  these 
commitments  the  protection  of  the 
public  health  and  safety  is  reasonably 
assured.  In  view  of  the  foregoing,  I  have 
determined  that  the  public  health  and 
safety  require  that  the  Dr.  Bodian’s 
commitments  in  the  telephone 
conversations  of  July  18, 19,  and  20, 

1994  be  confirmed  by  this  Order.  Dr. 
Bodian  has  agreed  to  this  action. 

Pursuant  to  10  CFR  2.202, 1  have  also 
determined  that  the  significance  of  the 
violations  described  above  is  such  that 
the  public  health  and  safety  require  that 
this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  section  81, 
161b,  161i.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  30  and  35, 

It  is  hereby  ordered  that: 

1.  For  a  period  of  five  years  from  the 
date  of  this  Confirmatory  Order,  Jerome 
E.  Bodian,  M.D.,  shall  not  engage  in  any 
NRC-licensed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licenses 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  When,  for  the  first  time.  Dr.  Bodian 
is  employed  in  NRC-licensed  activities 
following  the  five  year  prohibition,  he 
shall  notify  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  within 
20  days  prior  to  engaging  in  NRC- 
licensed  activities,  including  activities 
under  an  Agreement  State  license  when 
activities  under  that  license  are 
conducted  in  areas  of  NRC  jurisdiction 
pursuant  to  10  CFR  150.20.  The  notice 
shall  include  the  name,  address,  and 
telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  licensed  activities  will 
be  performed. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon  a  showing  by 
Dr.  Bodian  of  good  cause. 

V 

Any  person  adversely  affected  by  this 
Confirmatory  Order  (Effective 
Immediately),  other  than  Dr.  Bodian, 
may  request  a  hearing  within  20  days  of 
its  issuance.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 


Commission,  Washington  D.C.  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Dr.  Bodian.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order 
(Effective  Immediately)  should  be 
sustained. 

Pursuant  to  10  CFR  2.202{c)(2)(i),  any 
person  adversely  affected  by  this  Order, 
other  than  Dr.  Bodian,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1994. 

For  The  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuciear 
MateriaJs  Safety,  Safeguards,  and  Operatians 
Support.  » 

IFR  Doc.  94-22984  Filed  9-15-94;  8:45  am) 
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[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  Carolina 
Power  &  Light  Company  (the  licensee) 
for  operation  of  the  Brunswick  Steam 


Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendment  would 
revise  the  frequency  for  verifying  the 
position  of  the  drywell-suppression 
chamber  vacuum  breakers  when  a  valvR 
position  indictor  is  inoperable  fi’om  at 
least  once  every  72  hours  to  at  least 
once  every  14  days.  The  proposed 
change  is  consistent  with  the  testing 
frequency  for  this  equipment  that  is 
stipulated  in  the  Improved  Boiling 
Water  Reactor  Standard  Technical 
Specifications. 

By  letter  dated  September  9, 1994,  the 
licensee  requested  exigent  handling  of 
the  proposed  amendment  request.  The 
licensee  stated  that,  on  September  3, 
1994,  the  closed  position  indication  was 
found  inoperable  on  one  vacuum 
breaker,  and  they  have  been  performing 
the  required  testing  to  verify  that  the 
vacuum  breaker  is  closed.  Since  the 
plant  is  in  operation  and  the  primary 
containment  suppression  chamber  is 
inerted  with  nitrogen,  the  suppression 
chamber  is  not  accessible  to  repair  the 
vacuum  breaker  position  indication 
without  an  unscheduled  plant 
shutdown.  To  conduct  the  vacuum 
breaker  test,  the  nitrogen  pressure  is 
increased  inside  the  drywell  to  establish 
the  test  pressure.  This  test  reduces  the 
operational  margin  between  the  actual 
drywell  pressure  and  the  high  drywell 
pressure  trip  setpoint.  If  this  setpoint  is 
reached  or  exceeded,  a  reactor  scram 
and  Group  1  isolation  will  occur. 
Therefore,  the  changes  to  the  test 
frequency  will  reduce  the  potential  for 
incurring  an  unnecessary  plant 
transient. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Notices 


47649 


1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  revises  the 
surveillance  requirements  associated  with 
inoperable  position  indication  for  diy'well- 
suppression  chamber  vacuum  breakers.  No 
safety-related  equipment,  safety  function  or 
plant  operations  will  be  altered  as  a  result  of 
the  proposed  change.  The  change  does  not 
affect  the  design,  materials,  or  construction 
standards  applicable  to  the  vacuum  breakers 
or  their  position  indication  instrumentation. 

Relaxation  of  the  frequency  for  verifying 
the  position  of  the  drywell-suppression 
chamber  vacuum  breakers  from  at  least  once 
every  72  hours  to  at  least  once  every  14  days, 
as  stated  in  the  existing  Technical 
Specification  3.6.4. 1,  ACTION  c,  will  not 
affect  the  ability  of  the  drywell-suppression 
chamber  vacuum  breakers  to  perform  their 
intended  safety  function.  The  extended 
frequency  provides  adequate  assurance  that 
the  vacuum  breakers  will  perform  their 
intended  safety  function.  Each  drywell- 
suppression  chamber  vacuum  breaker  will 
continue  to  be  demonstrated  OPERABLE  and 
closed  at  least  once  per  31  days  and  after  any 
discharge  of  steam  to  the  suppression 
chamber  in  accordance  with  Technical 
Specification  4.6.1. a.  In  addition,  the  new 
surveillance  requirement  provided  in  the 
proposed  Technical  Specification  4.6  4.1.a 
will  require  that  each  vacuum  breaker  be 
verified  to  be  closed  at  least  once  every  1 4 
days.  The  new  surveillance  provides  ftirther 
assurance  that  the  vacuum  breakers  are 
capable  of  performing  their  design  function 
under  accident  conditions  of  allowing  the 
venting  of  non-condensible  gases  from  the 
suppression  chamber  to  the  drywell  while 
not  allowing  bypass  flow  from  the  drywell  to 
the  suppression  chamber. 

Based'on  the  above,  the  proposed  change 
does  not  create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  no  safety-related 
equipment,  safety  function  or  plant 
operations  will  be  altered  as  a  result  of  the 
proposed  change.  The  change  does  not  affect 
the  design,  materials,  or  construction 
standards  applicable  to  the  vacuum  breakers 
or  their  position  indication  instrumentation. 

Relaxation  of  the  frequency  for  verifying 
the  position  of  the  drywell-suppression 
chamber  vacuum  breakers  of  Ae  existing 
Technical  Specification  3.6.4.1,  ACTION  c 
from  at  least  once  every  72  hours  to  at  least 
once  every  14  days  will  not  affect  the  ability 
of  the  drywell-suppression  chamber  vacuum 
breakers  to  perform  their  intended  safety 
function. 

In  addition,  the  new  surveillance 
requirement  provided  in  proposed  Technical 
Specification  4.6.4. l.a  will  require  that  each 
vacuum  breaker  be  verified  to  be  closed  at 
least  once  every  14  days.  The  new 
surveillance  will  provide  further  assurance 
that  the  vacuum  breakers  are  capable  of 
performing  their  design  function  under 


accident  conditions  without  altering  plant 
operations  in  a  manner  that  would  create  a 
new  or  different  kind  of  accident. 

As  such,  the  proposed  license  amendment 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  does  not  involve  any 
changes  to  the  plant  design  or  operation. 
Therefore,  no  margins  of  safety,  as  defined -by 
the  plant’s  accident  analyses,  are  impacted. 
Relaxation  of  the  frequency  for  verifying  the 
position  of  the  drywell-suppression  chamber 
vacuum  breakers  of  the  existing  Technical 
Specification  3.6.4. 1,  ACTION  c  from  at  least 
once  every  72  hours  to  at  least  once  every  14 
days  will  not  affect  the  ability  of  the  drywell- 
suppression  chamber  vacuum  breakers  to 
perform  their  intended  safety  function.  The 
extended  frequency  provides  adequate 
assurance  that  the  vacuum  breakers  will 
perform  their  intended  safety  function.  Each 
drywell-suppression  chamber  vacuum 
breaker  will  continue  to  be  demonstrated 
OPERABLE  and  closed  at  least  once  per  31 
days  and  after  any  discharge  of  steam  to  the 
suppression  chamber  in  accordance  with 
Technical  Specification  4.6.4. l.a. 

In  addition,  performance  of  Technical 
Specification  4.6.4.1.b  requires 
pressurization  of  the  drywell  to 
approximately  1.0  psig  and  then  verifying 
that  the  differential  drywell  to  suppression 
chamber  pressure  is  maintained  greater  than 
one-half  the  initial  differential  pressure  for 
one  hour  without  nitrogen  makeup.  During 
this  evolution  actual  pressure  will  increase  as 
high  as  1.1  psig  before  stablizing.  The 
Drywell  Pressure — High  setpoint,  which 
initiates  a  reactor  scram  and  a  Group  1 
isolation,  is  less  than  or  equal  to  2.0  psig  (the 
actual  setpoint  is  1.8  psig).  As  such, 
performance  of  this  evolution  once  per  72 
hours  unnecessarily  risks  a  plant  transient 
without  providing  a  significant  increase  in 
the  level  of  safety  gained  by  performing  the 
verification  on  a  14  day  frequency. 

The  new  surveillance  requirement 
provided  in  proposed  Technical 
Specification  4.6.4.1.a  will  require  that  each 
vacuum  breaker  be  verified  to  be  closed  at 
least  once  every  14  days.  The  new 
surveillance  provides  further  assurance  that 
the  vacuum  breakers  are  capable  of 
performing  their  design  function  under 
accident  conditions  of  allowing  the  venting 
of  non-condensible  gases  from  the 
suppression  chamber  to  the  drywell  while 
not  allowing  bypass  flow  from  the  drywell  to 
the  suppression  chamber. 

Based  on  the  above  reasoning,  the 
proposed  license  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public  j 
comments  on  this  proposed  i 

determination.  Any  comments  received  ■ 
within  15  days  after  the  date  of  | 

publication  of  this  notice  will  be 
considered  in  making  any  final  | 

determination.  j 

Normally,  the  Commission  will  not  | 
issue  the  amendment  until  the  j 

expiration  of  the  15-day  notice  period,  i 
However,  should  circumstances  change 
during  the  notice  period,  such  that  i 

failure  to  act  in  a  timely  way  would  j 
result,  for  example,  in  derating  or  I 

shutdown  of  the  facility,  the  | 

Commission  may  issue  the  license  ■ 

amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the  I 

amendment  involves  no  significant  | 

hazards  consideration.  The  final  | 

determination  will  consider  all  public  j 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  E)C  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  3, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
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public  document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 

Wilmington,  North  Carolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
SecTCtary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affect^  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  gremting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  haz^s  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  request  should  be  granted  based 
upon  a  balancing  of  the  factors  specified 
in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  9, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  University  of  North  Carolina 
at  Wilmii^on,  Wilham  Madison 


Randall  Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission 
Patrick  D.  Milano,  Sr. 

Project  Manager  Project  Directorate  ll-l 
Division  of  Reactor  Projects — I/IJ.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  94-22985  Filed  9-15-94;  8:45  amf 
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[Docket  No.  030-19953  License  No.  20- 
20592-01  EA  94-136] 

Creative  Biomoiecules,  Inc.; 

Hopkinton,  MA;  Order  Modifying 
License  (Effective  Immediately) 

I 

Creative  Biomolecules,  Inc.  (Licensee) 
is  the  holder  of  Byproduct  License  No. 
20-20592-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  the  Licensee 
to  use  certain  stated  byproduct  materials 
for  research  and  development  as  defined 
in  §  30.4(q)  of  10  CFR  Part  30.  The 
License,  originally  issued  on  April  20, 
1983,  was  amended  in  its  entirety  of 
March  3, 1993,  and  was  due  to  expire 
on  March  31, 1994,  but  has  remained  in 
effect  since  that  time  due  to  a  timely 
renewal  request  made  pursuant  to  10 
CFR  30.37(b). 

II 

On  November  10-11, 1992,  the  NRC 
performed  an  inspection  at  the 
Licensee’s  facility  in  Hopkinton, 
Massachusetts.  During  the  inspection, 
the  NRC  identified  numerous  violations 
of  NRC  requirements.  As  a  result  of  the 
inspection  findings,  a  Confirmatory 
Action  Letter  was  issued  to  the  Licensee 
on  November  12, 1992.  The  inspector 
also  found  indications  that  information 
provided  by  Dr.  William  F.  Kusmik  (the 
Radiation  Safety  Officer  (RSO)  at  the 
facility  at  the  time  of  an  NRC  inspection 
in  November  1992)  in  a  letter  dated 
September  21, 1992,  did  not  appear  to 
be  accurate,  and  that  records  of  monthly 
wipe  tests  at  the  facility  may  have  been 
falsified.  As  a  result,  an  investigation 
was  conducted  by  the  NRC  Office  of 
Investigations  (OI). 

As  a  result  of  the  OI  investigation,  a 
transcribed  enforcement  conference  was 
conducted  on  June  7, 1994,  with  Dr. 
Kusmik,  to  address  whether  he:  (1) 
Deliberately  directed  a  Licensee 
employee  to  falsify  certain  NRC- 
required  wipe  test  records;  and  (2) 
deliberately  provided  false  or 
misleading  information  to  the  NRC  in  a 
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letter  dated  September  21, 1992,  in 
response  to  a  previous  Notice  of 
Violation  (Notice)  issued  by  the  NRC  on 
July  29, 1992. 

With  respect  to  the  issue  of  records 
falsification.  Dr.  Kusmik  admitted 
during  the  enforcement  conference  that 
in  1991  he  directed  an  employee  to 
fabricate  records  of  wipe  tests  for  certain 
months  (at  a  minimum, *for  November 
1990  and  February  1991),  even  though 
the  tests  had  not  been  performed  for 
those  months. 

With  respect  to  the  information 
provided  in  the  September  21, 1992 
letter  signed  by  Dr.  Kusmik  and  sent  to 
the  NRC,  Dr.  Kusmik  admitted  during 
the  enforcement  conference  that  he  had 
stated  in  the  letter  that  certain  actions 
had  been  taken  in  response  to  NRC 
inspection  findings  articulated  in  the 
July  29, 1992  letter  and  Notice,  when,  in 
fact,  those  stated  actions  had  not  been 
taken.  Specifically,  in  response  to  the 
July  29, 1992  Notice  involving  the 
failure  to  perform  surveys  of  a  certain 
laboratory  required  to  be  performed  by 
License  Condition  14,  the  September  21, 
1992  letter  stated  that  “To  avoid  a 
repetition  of  these  discrepancies,  three 
individuals' within  the  laboratory  have 
been  trained  to  perform  these  surveys.” 
This  statement  was  not  accurate  in  that 
br.  Kusmik  stated  during  the 
enforcement  conference  that  while  he 
intended  to  provide  such  training,  no 
such  training  subsequent  to  the  July  29, 
1992  Notice  had  been  provided  at  the 
time  Dr.  Kusmik  signed  and  sent  the 
September  21, 1992  letter  to  the  NRC.  In 
addition,  in  response  to  a  concern 
expressed  in  the  NRC’s  July  29, 1992 
letter  transmitting  the  Notice,  involving 
the  licensee’s  plans  to  obtain  access  to 
a  thyroid  phantom  or  some  other 
method  to  quantitatively  determine 
thyroid  uptakes  of  personnel,  the 
licensee’s  September  21, 1992  letter 
stated  that  “A  calibrated  survey  meter 
with  a  Sodium  Iodine  [Iodide]  crystal 
has  been  recalibrated  for  thyroid 
counting  using  a  thyroid  phantom 
consisting  of  a  plexiglas  block 
approximately  three  inches  thick.”  This 
statement  was  not  accurate  in  that  Dr. 
Kusmik  admitted  during  the 
!  enforcement  conference  that  the  sodium 

iodide  crystal  had  not  been  recalibrated 
at  the  time  he  had  signed  and  sent  the 
letter  to  the  NRC. 

Based  on  the  above,  the  NRC  has 
concluded  that  in  1991,  Dr.  Kusmik 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(a).  Specifically,  Dr.  Kusmik 
deliberately  directed  an  employee  to 
fabricate  records,  required  to  be 
maintained  by  License  Condition  14,  of 
wipe  tests  for  certain  months  (at  a 
minimum,  for  November  1990  and 


February  1991),  even  though  the  tests 
had  not  been  performed  during  those 
months.  In  addition,  on  September  21, 
1992,  Dr.  Kusmik  violated  10  CFR 
30.10(a)  by  engaging  in  deliberate 
misconduct  that  caused  the  Licensee  to 
be  in  violation  of  10  CFR  30.9(a). 
Specifically,  Dr.  Kusmik  deliberately 
submitted  to  the  NRC  false  information 
in  the  September  21, 1992  letter  in 
which  he  sated  that;  (1)  Three 
individuals  within  the  laboratory  had 
been  trained  to  perform  sur\'eys;  and  (2) 
a  calibrated  survey  meter  with  a  Sodium 
Iodide  cr>’stal  had  been  recalibrated  for 
thyroid  counting. 

Ill 

As  a  result,  the  NRC  has  serious 
concerns  regarding  Dr.  Kusmik’s 
performance  and  supervision  of  NRC- 
licensed  activities,  and  in  particular,  the 
supervision  of  such  activities.  Dr. 
Kusmik’s  actions  were  particularly 
serious  since,  as  the  RSO  at  the  facility. 
Dr.  Kusmik  was  charged  with  ensuring 
that  Licensee  staff  adhered  to 
requirements  and  performed  activities 
in  a  safe  manner,  ^ther  than  properly 
discharging  those  responsibilities.  Dr. 
Kusmik  set  an  unacceptable  example  for 
the  individuals  to  whom  he  gave 
direction,  as  well  as  to  others  engaged 
in  NRC-licensed  activities  at  the  facility. 

The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  and 
maintain  records  that  are  complete  and 
accurate  in  all  material  respects.  Dr. 
Kusmik’s  actions  in  causing  the 
Licensee  to  violate  10  CFR  30.9  and  his 
misrepresentations  to  the  NRC  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC.  if 
he  was  employed  as  an  RSO  or 
authorized  user. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission’s 
requirements  and  that  the  health  and 
safety  of  the  public,  including  the 
licensee’s  employees,  will  be  protected 
if  Dr.  Kusmik  were  permitted  at  this 
time  to  be  an  authorized  user  listed  on 
the  License  or  act  as  an  RSO.  Therefore, 
the  public  health,  safety  and  interest 
require  that  License  No.  20-20592-01 
be  modified  to:  (1)  Remove  Dr.  Kusmik 
from  being  named  on  the  License  as  an 
authorized  user  and  prohibit  Dr.  Kusmik 
from  acting  as  an  RSO;  and  (2)  require 
that  Dr.  Kusmik  be  directly  supervised 
by  an  authorized  user  should  he 
perform  NRC-licensed  activities. 
Furthermore,  pursuant  to  10  CFR  2.202, 


I  find  that  the  significance  of  the 
conduct  described  above  is  such  that  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161i.  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30.  it  is 
hereby  ordered,  effective  immediately, 
that  license  no.  20-20592-01  is 
modified  as  follows: 

A.  Dr.  William  F.  Kusmik,  for  a  period 
one  year  from  the  date  of  this  Order,  is; 

1.  removed  from  Condition  11. A  of 
License  No.  20-20592-01  as  an 
authorized  user;  and 

2.  prohibited  from  acting  as  an  RSO. 

B.  During  the  one-year  period  set  forth 
in  Paragraph  IV.A  of  this  Order,  the 
Licensee  may  allow  Dr.  Kusmik  to 
perform  NRC-licensed  activities  only  if 
he  is  under  the  direct  supervision  of  an 
authorized  user  as  defined  below.  NRC- 
licensed  activities  are  those  activitie.i 
that  are  conducted  pursuant  to  License 
No.  20-20592-01.  Supervision  of  Dr. 
Kusmik  during  this  period  shall  be 
performed  as  follows; 

1.  The  Licensee  must  document  the 
name  of  the  authorized  user  responsible 
for  supervising  Dr.  Kusmik’s  activities 
and  ensuring  compliance  with  all 
applicable  NRC  requirements. 

2.  The  supervising  authorized  user 
shall  routinely  observe  and  review  all 
radiological  safety  records  generated  by 
Dr.  Kusmik’s  activities.  On  a  monthly 
basis,  records  generated  by  Dr.  Kusmik 
w’ill  be  reviewed  and  initialed  by  the 
supervising  authorized  user  to  assure 
that  the  records  are  complete  and 
accurate.  Any  record  found  not  to  be  in 
accordance  with  NRC  requirements 
shall  be  reported  to  the  RSO. 

3.  The  RSO  shall: 

a.  ensure  and  document  that  he/ she 
has  provided  training  to  Dr.  Kusmik  on 
the  License,  its  conditions,  and  all 
applicable  NRC  requirements,  including 
the  Licensee’s  radiation  safety 
procedures; 

b.  perform  documented  audits  of  all 
radiological  safety  activities  conducted 
by  Dr.  Kusmik  on  quarterly  basis;  and 

c.  review  and  institute  corrective 
actions  for  any  violations  noted. 

4.  The  documents  required  in 
Paragraph  IV.B  of  this  Order  must  be 
retained  until  the  next  NRC  inspection 
following  the  one-year  restriction  of  Dr. 
Kusmik. 

C.  For  purposes  of  this  Order,  an 
authorized  user  is  a  person  who  is  listed 
on  the  License  as  a  user  of,  or  is  an 
individual  who  supervises  other 
persons  using,  NRC-licensed  material. 
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The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon  v 

demonstration  by  the  Licensee  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  Dr.  Kusmik  and  any 
other  person  adversely  affected  by  this 
Order  may,  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  Order,  within  20  days  of  the  date  of 
this  Order.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee,  Dr. 
Kusmik  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20553.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  1, 475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
the  Licensee  and  Dr.  Kusmik  if  the 
answer  or  bearing  request  is  by  a  person 
other  than  the  Licensee  or  Dr.  Kusmik. 

If  a  person  other  than  the  Licensee  or 
'  Dr.  Kusmik  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licen.see,  Dr.  Kusmik,  or  any  other 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  beanng 
shall  be  whether  this  Order  should  be 
sustained.  _ 

Pursuant  to  10  CFR  2.202(c)(2)ii),  the 
Licensee,  Dr.  Kusmik,  or  any  other 
person  adversely  affected  by  this  Order, 
may,  in  addition  to  demanding  a 
hearing,  at  the  same  time  the  answer  is 
filed  or  sooner,  move  the  presiding 
officer  to  set  aside  the  immediate 
effectiveness  of  the  Order  on  the  ground 
that  the  Order,  including  the  need  for 
immediate  effectiveness,  is  not  based  on 
adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 


In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  )r., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

(FR  Doc.  94-22986  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  7S90-01-M 


[Docket  No.  50-458] 

Entergy  Operations,  inc.; 

Consideration  of  (stance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF— 
47,  issued  to  Entergy  Operations,  Inc. 
(the  licensee),  for  operation  of  the  River 
Bend  Station  (RBS),  located  in  West 
Feliciana  Parish. 

The  proposed  amendment  would 
provide  the  licensee  the  ability  to  search 
and  determine  the  location,  while  at 
power,  of  leaking  fuel  bundles  within 
the  reactor  core,  by  modifying  Technical 
Specification  (TS)  3.10.2.  This 
modification  adds  the  rod  withdrawal 
limiter  notch  constraints  as  one  of  the 
items  that  can  be  bypassed  to  allow 
continuous  rod  withdrawal,  in  addition 
to  adding  fuel  power  suppression 
testing  as  one  of  the  tests  that  can  be 
performed  while  the  rod  withdrawal 
limiter  is  in  the  bypassed  condition. 

Entergy  Operations,  Inc.  has  requested 
the  amendment  at  this  time  due  to  the 
fact  that  a  small  fuel  leak  was  recently 
identified  to  exist  in  the  reactor  core  at 
RBS.  As  a  result  of  this  leak  the  licensee 
has  identified  an  increase  in  off-gas 
activity  and  off-site  dose.  Although 
these  increases  have  not  exceeded  RBS 
ofi^-site  dose  limits,  the  potential  exists 
for  further  fuel  degradation  caused  by 
either  normal  power  changes,  which  are 
needed  to  perform  various  TS 
surveillance  tests,  or  inadvertent  power 
excursions.  Finally,  should  the  le^ing 
fuel  bundle  continue  to  degrade,  RBS 
will  be  forced  to  de-rate  to  maintain  ofi^ 
gas  activity  within  TS  requirements. 
This  could  ultimately  result  in  forcing 
the  plant  to  shutdown  to  locate  and 


remove  the  leaking  fuel.  Entergy 
Operations,  Inc.  has  determined  that  if 
the  location  of  the  fuel  leak  can  be 
identified,  actions  could  be  taken  to 
suppress  the  leak,  and  to  prevent  further 
degradation.  As  a  result,  Entergy 
Operations,  Inc.  believes  that  the 
circumstances  described  above  meets 
the  requirements  for  emergency  action 
per  10  CFR  50.91  (5){5). 

The  licensee’s  request  was  reviewed 
by  the  Commission  and  was  found  not 
to  meet  the  requirements  for  emergency 
action  as  specified  in  10  CFR 
50.91(a)(5),  but  it  was  determined  that 
the  licensee's  concerns  were  valid  and 
did  merit  exigent  action  as  specified  in 
10  CFR  50.91(a)(6). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations.  _ 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  event  of  concern  is  the  rod  withdrawal 
error  at  power,  which  is  assumed  to  occur 
when  the  highest  worth  control  rod  is 
withdrawn  white  at  a  limiting  critical  power 
ratio  condition.  The  rod  withdrawal  limiter 
provides  protection  for  control  rod 
withdrawal  error  events.  The  purpose  of  the 
rod  withdrawal  limiter  is  to  limit  control  rod 
withdrawal  to  preclude  a  violation  of  a  fuel 
design  limit. 

Administrative  controls  for  bypassing  the 
rod  withdrawal  limiter  constraints  in  the  rod 
pattern  control  system  will  include;  direct 
control  to  be  maintained  and  an  approved 
procedure  to  be  used  to  control  the  bypassing 
of  individual  control  rods  in  the  rod  pattern 
control  system.  A  test  specific  analysis  will 
be  performed  assuming  the  rod  withdrawal 
error  occurs  and  a  test  pattern  will  be 
administratively  imposed  (i.e.  controlled  by 
procedure)  that  precludes  any  violation  of 
fuel  safety  limits. 
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Performance  of  the  power  suppression 
testing  with  rod  withdrawal  limiter  notch 
constraints  bypassed  will  be  more 
conservative  since  the  bypassed  control  rod 
will  not  be  withdrawn  past  its  original  pre¬ 
test  position.  The  expected  test  conditions  for 
which  the  power  suppression  test  will  be 
performed  will  also  be  much  less  than  the 
assumed  limiting  thermal  limit  conditions 
expected  by  the  safety  analysis,  therefore,  the 
evolution  is  less  severe  than  that  assumed  in 
the  safety  analysis. 

If  an  operator  continuously  withdraws  a 
previously  partially  inserted  control  rod  to  its 
original  position  or  beyond,  an  analysis  will 
show  there  is  no  increase  in  the 
consequences  of  a  rod  withdrawal  error  of 
the  type  described  in  the  basis  for  Technical 
Specification  3.10.2.  Therefore,  the  rod 
pattern  control  system  sequence  constraints^ 
are  not  required  for  this  special  test,  and  the 
operation  of  the  plant  will  remain  as 
previously  analyzed  with  the  response  of  the 
plant  within  the  limits  of  the  analyses. 

(2)  The  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Performance  of  the  power  suppression 
testing  performed  under  the  proposed  change 
will  be  more  conservative  than  previously 
reviewed  events  sin(%  the  rod  pattern  control 
system  bypassed  control  rod  will  not  be 
withdrawn  past  its  original  pre-test  position. 
Therefore,  the  power  suppression  testing 
evolution  is  less  severe  than  that  assumed  in 
the  safety  analysis  and  the  response  of  the 
plant  will  remain'within  previous  analysis. 

The  positioning  of  control  rods  will  be  in 
conformance  with  applicable  safety  analysis; 
the  generic  rod  withdrawal  error  analysis  or 
with  a  special  analysis,  to  ensure  that  the 
conclusions  of  the  rod  withdrawal  error 
analysis  remains  supported.  The 
maintenance  of  these  analysis  limits  will  be 
through  the  use  of  administrative  controls. 

The  use  of  operational  control  in  lieu  of 
control  rod  blocks  will  assure  this  analysis 
remains  supported.  This  action  is  consistent 
with  present  allowances  in  Technical 
Specification  3.10.2.  Therefore  the  above 
administrative  controls  ensure  that 
positioning  and  movement  of  bypassed 
control  rods  remain  within  the  bounds  of  the 
previous  analysis. 

(3)  The  request  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Technical  Specifications  currently  allow 
bypassing  a  single  control  rod  for  the  purpose 
of  fully  withdrawing  the  control  rod  to 
perform  the  four  tests  specified  in  Technical 
Specification  3.10.2  The  margin  of  safety 
associated  with  the  bypassing  and 
withdrawal  of  control  rods  is  established  in 
the  Technical  Specifications  for  control  rod 
scram  time  testing.  Also  the  controls  being 
placed  on  power  suppression  testing  will 
assure  fuel  safety  limits  are  met.  Therefore, 
the  margin  of  safety  associated  with  power 
suppression  testing  is  enveloped  by  the 
margin  of  safety  defined  for  current  control 
rod  testing. 

Therefore,  the  analysis,  the  hardware 
controls,  and  the  administrative  requirements 
all  support  and  meet  the  requirements  of 
General  Design  Criteria  10,  Fuel  Design 
Limits  are  not  exceeded;  25,  Protection 


System  requirements  for  Reactivity;  and  29, 
Protection  against  Anticipated  Operational 
Occurrences. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detennlnation.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7;30  a.m.,  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  17, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Government  Documents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Louisiana  70803.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
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opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  p)etitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relay  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determinations  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 


N1023  and  the  following  message 
addressed  to  William  D.  Beckner: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice, 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mark  Weterhahn,  Esq.,  Winston 
&  Strawn,  1400  L  Street,  N.W., 
Washington,  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

Ramon  V.  Azua, 

Acting  Project  Manager,  Project  Directorate 
IV-1,  Division  of  Reactor  Projects  III/IV,  Office 
of  Nuclear  Reactor  Regulation. 
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[lA  94-022] 

Dr.  William  F.  Kusmik;  Order 
Prohibiting  Involvement  in  Certain 
NRC-Licensed  Activities  (Effective 
Immediately) 

I 

Creative  Biomolecules,  Inc.  (Licensee) 
is  the  holder  of  Byproduct  License  No. 
20-20592-01  (License)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  License  authorizes  the  Licensee 
to  use  certain  stated  byproduct  materials 
for  research  and  development  as  defined 
in  Section  30.4(q)  of  10  CFR  Part  30.  At 
the  time  of  an  NRC  inspection  in 
November  1992,  Dr.  William  F.  Kusmik 
was  the  Radiation  Safety  Officer  at  the 
facility.  The  License,  originally  issued 
on  April  20, 1983,  was  amended  in  its 


entirety  on  March  3, 1993,  and  was  due 
to  expire  on  March  31, 1994,  but  has 
remained  in  effect  since  that  time  due 
to  a  timely  renewal  request  made 
pursuant  to  10  CFR  30.37(b). 

II 

On  November  10-11, 1992,  the  NRC 
performed  an  inspection  at  the 
Licensee’s  facility  in  Hopkinton, 
Massachusetts.  During  the  inspection, 
the  NRC  identified  numerous  violations 
of  NRC  requirements.  As  a  result  of  the 
inspection  findings,  a  Confirmatory 
Action  Letter  was  issued  to  the  Licensee 
on  November  12, 1992.  The  inspector 
also  found  indications  that  information 
provided  by  Dr.  William  F.  Kusmik  (the 
Radiation  Safety  Officer  (RSO)  at  the 
facility  at  the  time  of  an  NRC  inspection 
in  November  1992)  in  a  letter  dated 
September  21, 1992,  did  not  appear  to 
be  accurate,  and  that  records  of  monthly 
wipe  tests  at  the  facility  may  have  been 
falsified.  As  a  result,  an  investigation 
was  conducted  by  the  NRC  Office  of 
Investigations  (01). 

As  a  result  of  the  01  investigation,  a 
transcribed  enforcement  conference  was 
conducted  on  June  7, 1994,  with  Dr. 
Kusmik,  to  address  whether  he:  (1) 
deliberately  directed  a  Licensee 
employee  to  falsify  certain  NRC- 
required  wipe  test  records;  and  (2) 
deliberately  provided  false  or 
misleading  information  to  the  NRC  in  a 
letter  dated  September  21, 1992,  in 
response  to  a  previous  Notice  of 
Violation  (Notice)  issued  by  the  NRC  on 
July  29,  1992. 

With  respect  to  the  issue  of  records 
falsification.  Dr.  Kusmik  admitted 
during  the  enforcement  conference  that 
in  1991  he  directed  an  employee  to 
fabricate  records  of  wipe  tests  for  certain 
months  (at  a  minimum,  for  November 
1990  and  February  1991),  even  though 
the  tests  had  not  been  performed  for 
those  months. 

With  respect  to  the  information 
provided  in  the  September  21, 1992 
letter  sent  to  the  NRC  under  Dr. 
Kusmik’s  signature.  Dr.  Kusmik 
admitted  during  the  enforcement 
conference  that  he  had  stated  in  the 
letter  that  certain  actions  had  been  taken 
in  response  to  NRC  inspection  findings 
articulated  in  the  July  29, 1992  letter 
and  Notice,  when,  in  fact,  those  stated 
actions  had  not  been  taken.  Specifically, 
in  response  to  the  July  29, 1992  Notice 
involving  the  failure  to  perform  sur\-eys 
of  a  certain  laboratory  required  to  be 
performed  by  License  Condition  14,  the 
September  21, 1991  letter  stated  that 
“To  avoid  a  repetition  of  these 
discrepancies,  three  individuals  within 
the  laboratory  have  been  trained  to 
perform  these  surveys.”  This  statement 
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was  not  accurate  in  that  Dr.  Kusmik 
stated  during  the  enforcement 
conference  that  while  he  intended  to 
provide  such  training,  no  such  training 
subsequent  to  the  July  29, 1992  Notice 
had  been  provided  at  the  time  Dr. 

Kusmik  signed  and  sent  the  September 
21, 1992  letter  to  the  NRG.  In  addition, 
in  response  to  a  concern  expressed  in 
the  NRC’s  July  29, 1992  letter 
transmitting  the  Notice,  involving  the 
licensee’s  plans  to  obtain  access  to  a 
thyroid  phantom  or  some  other  method 
to  quantitatively  determine  thyroid 
uptakes  of  personnel,  the  licensee’s 
September  21, 1992  letter  stated  that  “A 
calibrated  survey  meter  with  a  Sodium 
Iodine  (iodide]  crystal  has  been 
recalibrated  for  thyroid  counting  using  a 
thyroid  phantom  consisting  of  a 
plexiglas  block  approximately  three 
inches  thick.”  This  statement  was  not 
accurate  in  that  Dr.  Kusmik  admitted 
durir^  the  enforcement  conference  that 
the  sodium  iodide  crystal  had  not  been 
recalibrated  at  the  time  he  had  signed 
and  sent  the  letter  to  the  NRC 
Based  on  the  above,  the  NRC  has 
concluded  that  in  1991,  Dr.  Kusmik 
caused  the  Licensee  to  be  in  violation  of 
10  CTR  30.9(a).  Specifically,  Dr.  Kusmik 
deliberately  directed  an  employee  to 
fabricate  records,  required  to  be 
maintained  by  the  License,  of  wipe  tests 
for  certain  months  (at  a  minimum,  for 
November  1990  and  February  1991), 
even  though  the  tests  had  not  been 
performed  during  those  months.  In 
addition,  on  September  21, 1992,  Dr 
Kusmik  violated  10  CFR  30.10(a)  by 
engaging  in  deliberate  misconduct  that 
caus^  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(a).  Specifically,  Dr.  Kusmik 
deliberately  submitted  to  the  NRC  false 
information  in  the  September  21, 1992 
letter  in  which  be  stated  that;  (1)  three 
individuals  within  the  laboratory  had 
been  trained  to  perform  surveys;  and  (2) 
a  calibrated  survey  meter  with  a  Sodium 
Iodide  crystal  had  been  recalibrated  for 
thyroid  counting. 

lU 

As  a  result,  the  NRC  has  serious 
concerns  regarding  Dr.  Kusmik’s 
performance  and  supervision  of  NRC- 
licensed  activities,  and  in  particular,  the 
supervision  of  such  activities.  The 
actions  of  Dr.  Kusmik,  described  above, 
were  particularly  serious  since,  as  the 
RSO  at  the  facility.  Dr.  Kusmik  was 
charged  with  ensuring  that  Licensee 
staff  adhered  to  requirements  and 
performed  activities  in  a  safe  manner. 
Rather  than  properly  discharging  those 
responsibilities.  Dr.  Kusmik  set  an 
unacceptable  example  for  the 
individuals  to  whom  he  gave  direction. 


as  well  as  to  others  engaged  in  NRC- 
licensed  activities  at  the  facility. 

While  Dr,  Kusmik  did  not  cooperate 
during  the  OI  investigation,  he  did 
provide  information  during  the 
transcribed  enforcement  conference  on 
June  7, 1994.  Specifically,  Dr.  Kusmik 
stated  that  he;  (1)  directed  an  employee 
to  falsify  NRC-required  wipe  test 
records:  and  (2)  provided  false  or 
misleading  information  to  the  NRC  in  a 
letter,  dated  September  21, 1992,  in 
response  to  a  Notice  of  Violation.  The 
NRC  recognizes  Dr.  Kusmik  was  candid 
and  straightforward  with  the  NRC  when 
questioned  during  the  enforcement 
conference.  The  NRC  also  recognizes 
that  Dr.  Kusmik  was  contrite  and 
expressed  remorse  for  his  actions. 
However,  Dr.  Kusmik’s  actions  cannot 
and  will  not  be  tolerated  by  the  NRC, 
Consequently,  I  lack  the  requisite 
reasonable  assurance  that  information 
provided  to  the  NRC  by  Dr.  Kusmik,  or 
required  to  be  maintained  by  Dr. 

Kusmik  or  the  Licensee,  will  be 
complete  and  accurate  in  all  material 
respects,  and  that  the  health  and  safety 
of  the  public  will  be  protected  if  Dr. 
Kusmik  were  permitted  at  this  time  to 
be  an  authorized  user  listed  on  any  NRC 
license  or  act  as  an  RSO. 

Therefore,  the  public  health,  safety 
and  interest  require  that  Dr.  Kusmik;  (1) 
be  prohibited  from  being  an  authorized 
user  and  from  acting  as  an  RSO  for  a 
period  of  Mie  year  from  the  date  of  this 
Order;  (2)  for  a  period  of  three  years 
from  the  date  of  the  Order,  notify  the 
NRC  within  20  days  of  his  acceptance 
of  an  employment  offer  involving  NRC- 
licensqd  activities;  and  (3)  Dr.  Kusmik, 
within  30  days  from  the  date  of  this 
Order,  provide  a  statement  of  his 
commitment  to  comply  with  NRC 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  comply  with  applicable 
NRC  requirements.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  frnd  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  1611, 182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission’s  regulations  in  10  CFR 
2.202  and  10  CFR  30.10,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Dr.  William  F.  Kusmik  is 
prohibited  from  being  an  authorized 
user  and  from  acting  as  an  RSO  on  any 
NRC  license  for  a  period  of  one  year 
from  the  date  of  this  Order.  During  this 
one-year  period,  an  NRC  Licensee  may 
allow  Dr.  Kusmik  to  perform  NRC- 


licensed  activities  only  if  he  is  under 
the  direct  supervision  of  an  authorized 
user  as  defined  below.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC. 
including,  but  not  limited  to.  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20.  During  this 
time  period.  Dr.  Kusmik  must  also 
provide  a  copy  of  this  Order  to 
prospective  employers  who  engage  in 
NRC-licensed  activities. 

Supervision  of  Dr,  Kusmik  during  this 
period  shall  be  performed  as  follows; 

1.  The  licensee  must  document  the 
name  of  the  authorized  user  responsible 
for  supervising  Dr,  Kusmik’s  activities 
and  ensuring  compliance  with  all 
applicable  NRC  requirements. 

2.  The  authorized  user  supervising  Dr. 
Kusmik  shall  routinely  observe  and 
review  all  radiological  safety  records 
generated  by  Dr.  Kusmik’s  activities.  On 
monthly  basis,  records  generated  by  Dr. 
Kusmik  will  be  reviewed  and  initialed 
by  the  supervising  authorized  user  to 
assure  that  the  records  are  complete  and 
accurate.  Any  record  found  not  to  be  in 
accordance  with  NRC  requirements 
shall  be  reported  to  the  RSO. 

3.  The  RSO  shall; 

a.  ensure  and  document  that  he/she 
has  provided  training  to  Dr.  Kusmik  on 
the  License,  its  conditions,  and  all 
applicable  NRC  requirements  including 
the  Licensee’s  radiation  safety 
procedures: 

b.  perform  documented  audits  of  all  i 
NRC-licensed  activities  performed  by  ! 
Dr.  Kusmik  on  quarterly  basis;  and 

c.  review  and  institute  corrective 
actions  for  any  violations  noted. 

4.  Records  of  NRC — licensed  activities 
conducted  by  Dr.  Kusmik  must  be 
retained  until  the  next  NRC  inspection. 

B.  For  a  period  of  three  years  from  the 
date  of  the  Order.  Dr.  Kusmik  shall, 
within  20  days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV.A  above,  provided  notice 
to  the  Director,  Office  of  Enforcement, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or 
will  be,  involved  in  the  NRC-licensed 
activities. 

C.  Dr.  Kusmik  shall,  within  30  days  of 
the  date  of  this  order,  provide  a 
statement  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
of  this  commitment  to  comply  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
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confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

D.  For  purposes  of  this  Order,  an 
authorized  user  is  a  person  who  is  listed 
on  an  NRC  license  as  a  user  of,  or  is  an 
individual  who  supervises  other 
persons  using,  NRC-licensed  material. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relay  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Dr.  Kusmik  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202,  Dr. 
Kusmik  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  and  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  or  which  Dr. 
Kusmik  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Dr.  Kusmik  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Kusmik.  If  a  person  other  than  Dr. 
Kusmik  requests  a  hearing,  that  person 
shall  set  forth  with  particularly  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr. 

Kusmik  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Dr. 
Kusmik,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 


based  on  adequate  evidence  but  on  mere 
suspension,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An 
Answer  Or  a  Request  For  Hearing  Shall 
Not  Stay  The  Immediate  Effectiveness  of 
This  Order. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  )r.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

IFR  Doc.  94-22988  Filed  9-15-94;  8:45  am) 
BILLING  CODE  7590-01-M 


[Docket  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27,  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  Point  Beach  Nuclear 
Plant,  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
Section  15.4.2,  "In-Service  Inspection  of 
Safety  Class  Components,”  by 
incorporating  the  use  of  acceptance 
criteria  to  allow  sleeved  tubes  with 
certain  upper  sleeve  parent  tube 
indications  to  remain  in  service  as 
described  in  Westinghouse  Electric 
Corporation’s  report,  WCAP-14157, 
“Technical  Evaluation  of  Hybrid 
Expansion  Joint  (HEJ)  Sleeved  Tubes 
With  Indications  Within  the  Upper  Joint 
Zone.”  The  basis  for  TS  Section  15.4.2 
would  also  be  revised  to  support  the 
above  changes. 

WCAP-14157  documents  the 
technical  justification  and  outlines  the 
particular  aspects  of  proposed  criteria  to 
support  the  continued  safe  operation  of 
sleeved  tubes  with  circumferential 
indications  of  up  to  360®  in  the  HEJ 
hardroll  lower  transition  region  of  HEJ 
sleeved  tubes.  The  criteria  limit  the  end 
of  cycle  (EOC)  crack  angles  existing 
within  the  lower  transition  to  224®,  as 
measured  using  a  motorized  rotating 
pancake  coil  (MRPC)  probe.  The  criteria 
include  an  allowance  for  postulated 
steam  line  break  primary- to-second  ary 
leakage  for  each  sleeved  tube  which  is 


permitted  to  remain  in  operation  due  to 
application  of  the  criteria.  The  proposed 
criteria  also  redefine  the  portion  of  the 
parent  tube  considered  to  be  part  of  the 
pressure  boundary.  The  portion  of  the 
parent  tube  below  the  bottom  of  the  HE) 
hardroll  lower  transition  would  no 
longer  be  considered  to  be  within  the 
scope  of  the  primary  pressure  boundary. 
The  criteria  would  be  implemented  in 
concert  with  an  operational  leakage 
limit  of  150  gallons  per  day  and 
enhanced  inspection  criteria  designed  to 
quantify  the  size  and  location  of 
potential  crack-like  indications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

By  October  17, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Joseph 
P.  Mann  Library,  1516  Sixteenth  Street, 
Two  Rivers,  Wisconsin  54241.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  tbe  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
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the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  p>arty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 

-  2120  L  Street,  NW,  Washington,  DC,  by 


the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  248-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  N.  Hannon,  Director,  Project 
Directorate  III-3;  Petitioner’s  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  to  Sheldon  Zabel,  Esq., 
Schiff,  Hardin  and  Waite,  7200  Sears 
Tower,  233  Wacker  Drive,  Chicago. 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission’s  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26, 1994,  as 
supplemented  September  2. 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Joseph  P.  Mann  Library, 
1516  Sixteenth  Street,  Two  Rivers, 
Wisconsin  54241. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director.  Project  Directorate  111-3,  Division 
of  Reactor  Projects,  III/IV,  Off  ice  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-22989  Filed  9-15-94;  8:45  am) 
BILUNC  CODE  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Non-Profit 
Organizations 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Proposed  Revision  to  0MB 
Circular  A-122. 

SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  revision  to  Office  of 
Management  and  Budget  (0MB) 

Circular  A-122,  “Cost  Principles  for 
Non-profit  Organizations.”  The  revision 
will  allow  Federal  agencies  to  reimburse 
non-profit  organizations  for  interest  on 
debt  used  to  finance  the  purchase  of 
buildings  and  equipment,  when 
purchasing  using  debt  financing  is  less 
costly  than  leasing. 

OATES:  All  comments  on  this  proposal 
should  be  in  writing  and  must  be 
received  by  November  15, 1994. 
ADDRESSES:  Office  of  Management  and 
Budget,  Office  of  Federal  Financial 
Management,  Financial  Standards  and 
Reporting  Branch,  Room  6025,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Telephone  (202)  395-3993, 
Facsimile  (202)  395-3952. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hoogeveen,  Financial  Standards 
and  Reporting  Branch.  Office  of  Federal 
Financial  Management.  Telephone  (202) 
395-3993. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to:  (1) 
Encourage  non-profit  organizations  to 
acquire  building  space  and  equipment 
necessary  for  administering  Federal 
programs  at  the  lowest  possible  cost, 
and  (2)  bring  consistency  to  Federal 
policies  covering  the  allowability  of 
interest  by  organizations  receiving 
Federal  awards. 

The  revision  will  apply  only  to  assets 
acquired  after  its  final  issuance. 

John  B.  Arthur, 

Assistant  Director  for  Administration. 

The  following  paragraph  is  proposed 
to  replace  paragraph  19.a  of  Attachment 
A  to  Circular  A-122: 

19.  Interest,  fund  raising,  and 
investment  management  costs, 
a.  Interest. 

(1)  Interest  on  debt  is  unallowable 
unless: 

(a)  The  non-profit  organization 
performs  a  lease/purchase  analysis  in 
accordance  with  the  provisions  of  0MB 
Circular  A-110,  “Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,”  and  OMB 
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Circular  A— 94,  “Guidelines  and 
Discount  Rates  for  Benefit-Cost  Analysis 
of  Federal  Programs,”  sections  5a, 

8(c)(2),  and  13,  which  shows  that 

{)urchasing  through  debt  financing  is 
ess  costly  to  the  Federal  Government 
than  leasing.  Discount  rates  used  should 
be  equal  to  the  grantee’s  borrowing 
rates,  to  be  consistent  whh  Qrculv  A- 
94’s  intent  to  reflect  the  entity’s  cost  of 
Financing.  The  hnancia)  analysis  must 
include  a  cwnparison  of  the  present  - 
value  of  the  projected  total  cash  flows 
of  both  alternatives  over  the  period  the 
asset  is  expected  to  be  used  by  the  non¬ 
profit  organization  in  carrying  out 
federally  sponsored  activities.  The  cash 
flows  associated  with  purchasing  the 
asset  must  include  the  purchase  price, 
anticipated  operating  and  maintenance 
costs  (including  property  taxes,  if 
applicable)  not  included  in  the  debt 
financing,  less  any  estimated  asset 
salvage  value  at  the  end  of  the  period 
deflned  above.  Projected  rental  costs 
should  be  based  on  the  anticipated  cost 
of  renting  comp>arable  facilities  or 
equipment  at  fair  market  rates  over  the 
peri^  defined  above,  and  any  exp>ected 
maintenance  costs  and  propierty  taxes  to 
be  borne  by  the  non-profit  organization 
directly  or  as  part  of  the  lease 
arrangement. 

(b)  Financii^  is  provided  at  an 
interest  rate  no  hi^er  than  the  fair 
market  rate, 

(c)  Investment  earnings,  including 
interest,  on  bond  or  loan  principal, 
pending  piayment  of  the  construction  or 
acquisiticm  costs,  are  used  to  of^et 
allowable  interest  cost.  Arbitrage 
earnings  repMnrtable  to  the  Internal 
Revenue  Service  are  not  required  to  be 
offset  a^inst  allowable  interest  costs. 

(d)  Wnere  the  Federal  Government’s 
reimbursement  is  exjaected  to  equal  or 
exceed  51  percent  of  an  asset’s  cost,  the 
non-profit  organization  conducts  an 
assessment  that  demonstrates  the  need 
for  the  asset  in  the  conduct  of  federally 
sponsored  activities.  For  assets  costing 
in  excess  of  $10  million,  the  needs 
assessment  must  be  approved  in 
advance  by  the  cognizant  Federal 
agency  as  a  prerequisite  to  the 
allowability  of  depreciation  and  interest 
on  debt  related  to  the  facility.  For  assets 
costing  less  than  $10  million,  the  needs 
assessment  must  be  maintained  on  file 
for  review  by  the  Federal  Government. 

(2)  Interest  on  debt  issued  to  finance 
or  refinance  assets  acquired  bef(»e  or 
reacquired  after  the  effective  date  of  this 
policy  is  not  allowable. 

(3)  Federal  cognizant  agentnes  shall 
require  non-profit  organizations  to 
compute  interest  on  the  excess  of  the 
depredation  and  interest 
reimbursement  over  the  bond  prindpal 


and  interest  payments,  and  that  the 
organizations  treat  the  computed 
interest  as  a  reduction  in  the  interest 
expense  to  be  reimbursed  by  the  Federal 
Government.  This  provision  is  not 
applicable  in  instances  where  the  non¬ 
profit  organization  makes  an  initial 
equity  contribution  of  25  percent  or 
more  to  purchase  the  asset(s). 

(4)  Substantial  relocation  of  federally 
sponsored  activities  from  a  fadlity 
financed  by  indebtedness,  the  cost  of 
which  was  funded  in  whole  or  part 
through  Federal  reimbursements,  to 
another  fadlity  prior  to  the  expiration  of 
the  useful  life  of  the  facility  requires 
Federal  cognizant  agency  approval.  The 
extent  of  the  relocation,  the  amount  of 
the  Federal  participation  in  the 
financing,  and  the  depreciation  charged 
to  date  may  require  negotiation  of  space 
charges  for  Federal  programs. 

(FR  Doc.  94-22997  Filed  9-15-94;  8:45  ami 
BILLING  CODE  31t0-«t-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34652;  File  No.  SR-OTC- 
94-12]  September  12, 1994. 

Self*  Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
DIG’S  Enhancement  of  its  Repo 
Tracking  System 

Pursuant  to  SecticHi  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  ("Act”)  *  notice  is  hereby 
given  that  on  July  27, 1994,  The 
Depository  Trust  Company  (”DTC”) 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  DTC. 
The  Commission  is  publishing  this 
notice  to  solidt  comments  on  the 
proposed  rule  change  fiom  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
two  enhancements  to  DTC’s  Repo 
Tracking  System  (“RTS”).  The  first 
enhancement  enables  a  partidpant  of 
DTC  to  instruct  DTC  to  eliminate  that 
partidpant's  obligation  to  DTC  fora 
specific  payment  date  on  a  CUSIP  and 
to  eliminate  the  correspcmding 
entitlement  of  the  partidpant’s 
counterparty  on  that  paym«»t  date.  The 

» tS  U.S.C.  788(b)(1)  (1988), 


second  enhancement  replaces  the  single 
“catchall”  Repo  position  for  each 
participant  with  a  series  of  Repo 
position  memo  accounts,  one  for  each 
counterparty  of  that  partidpant, 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiv,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  indud^  statements  concerning 
the  purpose  of  and  basis  fat  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  In  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  surfi  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  provide  a  repo  buyer  an 
instruction  to  inform  DTC  to  inhibit  the 
buyer’s  debit  for  a  spedfic  income 
payment  on  a  CUSIP  and  to  inhibit  the 
corresponding  income  payment  to  the 
counterparty,  DTCs  current  RTS 
procedures  include  a  Repo  Deliver 
Order  instruction  ("DO”  with  Reason 
Code  81),  a  Repo  Reclaim  instruction 
(also  Reason  Okie  81),  and  a  Repo 
Adjustment  instruction.^  The  first  two 
instructions  effect  book-entry  transfer  of 
securities  and  also  instruct  DTC  to 
adjust  certain  accounts,  called  "Repo 
positions,”  of  partidpants.  The  third 
instruction,  whidi  can  be  issued  only  by 
a  partidpant  that  is  forfeiting  the  right 
to  receive  future  distributions,  instructs 
DTC  to  adjust  Repo  positions  without 
effecting  book-entry  transfers  of 
securities. 

DTC’s  existing  procedures  provide  for 
the  partidpant  ^ligated  for  feture 
distributions  (/.e.,  the  repo  buyer)  to 
instruct  DTC  to  negate  that  obligation.* 
DTC  will  eliminate  the  participant’s 
obligation  on  future  distributions  and 
the  counterparty’s  {i.e.,  the  repo  seller) 
entitlement  to  the  fiiture  distributions 
upon  receipt  of  a  letter  of  instruction  in 

*  For  a  defaitcd  description  of  the  Repo  Deliver 
Order  instruction.  Repo  Reclaim  instruction,  and 
Repo  Adjustment  inatraction.  refer  to  Securities 
Exchange  Act  Reie&se  No.  28579,  55  FR  45898  tFite 
No.  SK-OTC-90-tO j  (order  appr^ng  ru)e  chastgee 
relating  to  procediu'es  and  processing  repurcha.se 
transactions). 

’  For  a  description  of  DTC’s  procedures,  refer  to 
Securitiea  Exchange  Act  Release  No.  3135 
(November  30. 1992)  57  FR  57519  iFile  Na  SR- 
DTC-92-18i  (order  approving  rule  changes  relating 
to  DlCs  enhancement  to  its  Repo  Tracking 
System). 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Notices 


47659 


a  prescribed  form  from  the  obligated 
participant.  The  proposed  rule  change 
provides  that  DTC  will  eliminate  the 
participant's  obligation  on  a  specific 
distribution  and  the  counterparty’s 
corresponding  entitlement  to  the 
specific  distribution  upon  receipt  of  a 
letter  of  instruction  in  a  prescribed  form 
from  the  obligated  participant. 

DTC  will  accept  the  instructions  from 
two  days  before  the  distribution 
payment  date  until  11:30  a.m.  (Eastern) 
on  the  distribution  payment  date.  DTC 
will  require  the  instructing  participant 
to  notify  the  counterparty  participant, 
and  the  non-participant  counterparty 
where  applicable,  of  the  instructions  to 
DTC. 

After  DTC  receives  an  instruction,  on 
distribution  payment  date  it  will 
process  a  cash  adjustment  offsetting  the 
RTS  entry  through  the  cash  adjustment 
(“CADJ”)  function  on  participants 
terminal  system  (“PTS”).  The  repo 
seller  will  receive  an  unsolicited 
message  describing  the  offsetting 
adjustment  over  the  PTS  network.  This 
information  also  will  be  accessible 
through  the  CADJ  inquiry  capability. 

The  repo  buyer’s  daily  settlement 
statement  on  payment  date  will  show  a 
debit  automatically  effected  by  RTS  and 
a  credit  of  equal  amount  effected  by 
CADJ,  and  the  repo  seller’s  daily 
settlement  statement  on  payment  date 
will  show  an  RTS  credit  offset  by  a 
CADJ  debit.  The  CADJ  adjustment  will 
be  final  and  will  not  be  reversed  if  the 
repo  seller  fails  to  settle  with  DTC  that 
day.4 

When  DTC  receives  instructions  to 
eliminate  the  obligated  participant’s 
obligation  with  respect  to  a  specific 
distribution,  DTC  will  implement  the 
instructing  participant’s  instructions 
without  making  any  determination 
about  the  parties’  legal  obligations  to 
each  other.  The  parties  to  the  repo 
transaction  will  then  be  responsible  for 
settling  that  particular  distribution 
payment  outside  of  RTS.  DTC  will  not 
be  responsible  for  processing  any 
further  entries  on  the  payment.  The  repo 
buyer’s  instructions  will  apply  only  to 
that  particular  distribution,  and 
subsequent  distributions  will  be  tracked 
in  RTS  as  usual. 

Currently,  RTS  has  a  single  catchall 
repo  position  in  which  all  of  a 
participant’s  obligations  and 
entitlements  are  aggregated.  The 
proposed  rule  change  will  establish  a 
separate  repo  position  memo  account 
for  each  participant  with  each  of  its 
counterparties.  The  purpose  of  the  . 

*  DTC's  Rule  9.  including  the  amendments  made 
to  Rule  9  by  SR-DTC-90-10.  authorizes  this 
procedure. 


proposed  rule  change  is  to  give 
participants  easier  access  to  information 
about  their  RTS  obligation  and 
entitlements. 

If  any  participant  of  DTC  becomes 
insolvent  or  DTC  ceases  to  act  on  its 
behalf,  DTC’s  existing  RTS  procedures 
will  unwind  all  of  the  participant’s 
Repo  positions  to  eliminate  any  DTC 
obligations  to  automatically  allocate 
future  distributions  created  by  past  RTS 
transactions  with  the  terminated 
participant  (without  affecting  the 
courterparties’  legal  obligations  of  right 
with  respect  to  the  terminated 
participant).  Before  permitting  a 
participant  to  voluntarily  retire,  DTC 
will  verify  that  the  retiring  participant 
has  closed  out  all  its  entitlements  and 
obligations  for  future  distributions 
created  by  past  Repo  instructions. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  specifically  with  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder  because  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
giving  users  of  DTC’s  RTS  the  same 
degree  of  control  over  income  on 
securities  that  they  have  outside  DTC 
and  by  improving  RTS  users’  access  to 
information  about  their  RTS  obligations 
and  entitlements. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Bui^en  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Shelf-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  developed  the  specific  payment 
date  RTS  inhibition  in  response  to 
participants’  requests  to  add  this 
flexibility  to  existing  RTS.  Under  the 
existing  RTS,  returns  of  principal  on 
securities  that  return  principal  in 
periodic  payments  until  maturity,  such 
as  collateralized  mortgage  obligations 
(CMOs),  are  paid  to  the  repo  sellers  with 
the  exception  of  the  final  payment  at 
maturity.  The  final  payment  at  maturity 
and  redemption  proceeds  on  other  types 
of  securities  are  paid  to  the  repo  buyers 
regardless  of  RTS  status.  In  addition,  a 
repo  buyer  may  direct  that  all  future 
distributions  on  a  security  be  paid  to  it 
rather  than  the  seller,  consistent  with 
the  Master  Repurchase  Agreement  of  the 
Public  Securities  Association. 

How'ever,  participants  perceived  a 
need  for  specific  single  payment  date 
RTS  inhibition  in  cases  such  as  when  a 


CMO  periodic  payment  before  the  final 
payment  includes  a  principal 
component  large  enough  to  significantly 
affect  the  value  of  the  collateral  securing 
the  repo.  This  can  happen  because  of 
the  volume  of  mortgage  prepayments. 

For  example,  on  a  multi-tranche  CMO  a 
particular  tranche  might  not  be 
receiving  any  principal  payments  (with 
those  payments  allocated  to  earlier 
tranches),  but  then  due  to  prepayments 
paying  down  the  earlier  tranches  that 
tranche  might  suddenly  receive  a 
sizeable  prepayment  of  principal.  One 
participant  reported  incidents  where  the 
prepayment  amounted  to  50%  or  more 
of  the  value  of  the  tranches.  DTC’s 
review  of  its  records  spotted  numerous 
prepayments  exceeding  10%  of  tranche 
value  with  some  as  high  as  85%. 
Although  the  tranche  remains 
outstanding,  its  value  as  repo  collateral 
is  dramatically  decreased,  and  the  repo 
buyer  is  exposed  to  significant  credit 
risk  until  the  mark-to-the-market 
payment  is  received. 

While  a  repo  buyer  faced  with  risk 
because  of  a  large  intermediate  principal 
paydown  could  eliminate  the  risk  by 
instructing  DTC  to  redirect  all  future 
distributions  on  the  CUSEP  to  the  repo 
buyer  instead  of  the  repo  seller,®  such 
action  would  deprive  both  the  repo 
buyer  and  the  repo  seller  of  the 
advantages  of  RTS  for  future 
distributions  on  the  CUSIP.  Participants 
thus  requested  a  more  restricted  method 
of  inhibiting  an  RTS  payout.  The 
proposed  rule  change  was  developed 
after  a  number  of  conference  with 
participants.  DTC  received  a  written 
comment  from  the  Dividend  Division  of 
the  Securities  Industry  Association 
supporting  the  proposed  amendment  to 
Repo  tracldng.® 

The  software  to  support  individual 
repo  position  memo  accounts  for  each 
participant-counterparty  combination 
was  developed  for  stock  loan  income 
tracking,  a  proposed  rule  change  that 
was  filed  separately.^  Once  the 
programming  was  done,  it  was  cost- 
effective  to  import  it  into  RTS  to 

®  For  a  detailed  description  of  redirecting  future 
distributions,  refer  to  Securities  Exchange  Act 
Release  No.  32395  (June  1, 1993).  58  FR  32162  (File 
No.  SR-DTC-92-181  (order  approving  rule  changes 
relating  to  OTC’s  enhancement  of  its  Repo  Tracking 
System). 

•*  Letter  from  Stephen  Hopkins.  President. 
Dividend  Division  of  Securities  Industry 
Association,  to  Donald  Donahue.  Operator  and 
Reorganization  Officer.  DTC  (January  17. 1994), 

^  Securities  Exchange  Act  Release  No.  34218 
(June  15. 1994).  (File  No.  SR-DTC-94-071  (notice 
of  filing  of  a  proposed  rule  change  relating  to  the 
establishment  of  the  stock  loan  income-tracking 
system). 
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improve  participants’s  a<x:ess  to  RTS 
information. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b){3)(A)(iii)  of  the  Act  and  Rule  19l>- 
4(e)(4)  thereunder  because  it  effects  a 
change  in  an  existing  service  of  DTC 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  DTC  or  for 
which  DTC  is  responsible  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  its  participants. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicalioQS  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fronr  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  Sec.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  at  the  address  above. 

Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  the  file 
Number  SR-DTC-94-12  and  should  be 
submitted  by  Octdser  7, 1994. 

For  the  Commission  by  the  Divisioti  of 
Market  Regulation,  pursuant  to  delt'gated 
authority." 

IFR  Dou  94-22915  Filed  9-15-94;  8:45  am| 
BiLima  cooE  8eio-*t-M 


[Release  No.  34-34651;  File  Ho.  SR-PHLX- 
94-3^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  bic..  Relating  to  the 
Storage  of  Option  Customer  Account 
Information  for  Supervisory  Purposes 

.September  12, 1994. 

Pursuant  to  Section  19(b)|l)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  July  5, 1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC’  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Paragraph  (d),  “Maintenance  of 
Customer  Recxirds,”  of  PHLX  Rule  102.5, 
“Supervision  of  Accounts,”  requires 
member  organizations  to  maintain  at  the 
branch  office  servicing  the  customer’s 
account  and  at  the  principal  supervisory 
office  background  and  financial 
information  of  customers  who  have 
been  approved  for  options' transactions. 
-In  addition,  Commentary  .03  to  PHLX 
Rule  1025  requires  member 
organizations  to  maintain,  at  the 
principal  supervisory  office  with 
jurisdiction  over  the  office  servicing  the 
customer’s  account,  information  to 
permit  review  of  each  customer’s 
options  account  to  determine  the 
compatibility  of  options  transactions 
with  investment  objectives,  the  size  and 
frequency  of  options  transactions, 
commission  activity  in  the  account, 
profit  or  loss  in  the  account,  undue 
concentration  in  any  options  class  or 
classes,  and  compliance  with  the 
provisions  of  Regulation  T  of  the 
Federal  Reserve  Board.  The  PHLX 
proposes  to  amend  PHIJC  Rule  1025(d) 
and  Commentary  0.3  to  allow  member 
organizatio!^  to  maintain  the  required 
customer  information  and  account 
statements  off-site,  rather  than  at  the 
principal  supervisory  office,  as  long  as 


’  On  August  26, 1994,  the  PHLX  submitted 
Amending  Na  1  to  the  proposal  to  clarify  that  the 
purpose  of  the  propoaat  is  to  allow  meisbcra  to 
maintain  required  custanaer  tDiormation  and 
account  statements  off-site,  rath«  than  at  the 
member’s  principal  snpervisory  office,  as  tong  as 
the  records  are  readify  accessiii^  and  promptly 
retrievabla 


the  records  are  readily  accessible  and 
promptly  retrievable. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discus.sed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  FV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

Currently,  PHLX  Rule  1025  requires 
written  procedures  for  the  review  and 
maintenance  of  customer  options 
accounts.  Specifically,  paragraph  (d) 
requires  that  backgrounds,  financial 
information  and  copies  of  accoimt 
statements  respecting  option-approved 
accounts  be  maintained  at  the  branch 
office  servicing  that  customer’s  account 
as  well  as  at  the  principal  supervisory 
office  with  jurisdiction  over  that  branch 
office.  The  PHLX  proposes  that  the 
requirement  applicable  to  principal 
supervisory  offices  be  amended  to 
permit  the  required  information  to  be 
maintained  at  another  location, 
provided  that  the  information  is  readily 
accessible  and  promptly  retrievable.  The 
record  retention  requirement  applicable 
to  branch  offices  remains  unchanged, 
such  that  off-site  record  maintenance  is 
not  permissible. 

The  PHLX  states  that  the  increasing 
use  of  computers,  fax  machines,  optical 
disk  and  other  technology  coupled  with 
the  expense  of  storing  records  on-site 
have  resulted  in  more  member 
organizations  storing  records  away  from 
their  principal  supervisory  offices. ^  The 
PHLX  states  that  corresponding 
amendments  to  exchange  option  rules 


2  In  June  L993,  the  Division  of  Market  Regulation 
("Division’*)  Issued  a  no-action  letter  permitting 
broker-dealers  to  maintain  certain  records  required 
by  Rules  17a-3  and  17a-4  under  the  Act  on  epical 
disk  technology,  under  certain  ooiKiitions.  See 
Letter  from  Michael  A.  Macchiaroli,  Associate 
Director,  Division,  Commission,  to  Michael  D. 
LkkA  Qiairman,  Ad  Hoc  Record  Retention 
Committee,  Securities  Industry  Association,  dated 
June  ta.  1993. 


» 17  f>R  200.30-3(a)(12)  (1993). 
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relating  to  customer  account  records  are 
now  required,  and  that  the  other  self- 
regulatory  organizations  (“SROs”)  have 
enacted  similar  amendments  to  their 
rules  3  or  are  proposing  the  same  to  their 
respective  rules  in  order  to  maintain 
uniformity  among  the  SROs  respecting 
option  account  rules. 

In  view  of  technological  advances,  the 
Exchange  believes  that  it  is  appropriate 
to  permit  the  off-site  storage  of  customer 
records  previously  requir^  to  be 
maintained  at  a  principal  supervisory 
office.  Technological  advances  such  as 
optical  storage  technology  may  enable 
broker-dealers  to  improve  customer 
service,  due  to  the  speedier  and  higher 
quality  access  to  records  that  optical 
disks  afford.  The  Exchange  also  believes 
that  off-site  storage  should  not 
compromise  the  supervisory  obligations 
of  member/participant  organizations 
because  the  customer  information 
necessary  to  fulfill  those  responsibilities 
must  be  easily  accessible  and  promptly 
retrievable. 

Accordingly,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and,  in  particular  with  Section 
6(b)(5),  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  While 
facilitating  the  storage  concerns  and 
technological  needs  of  member 
organizations  whose  principal 
supervisory  offices  would  be  affected, 
the  PHLX  believes  that  the  proposed 
change  to  PHLX  Rule  1025(d)  should 
nevertheless  safeguard  the  customer 
protection  purjmses  of  maintaining 
customer  account  information  because 
the  information  would  continue  to  be 
readily  accessible  and  promptly 
retrievable,  merely  at  a  different,  usually 
central,  location.  As  a  result,  the  PHLX 
believes  that  the  Exchange’s  ability  to 
investigate  and  access  option  customer 
account  records  would  be  preserved, 
and  possibly  enhanced,  as  computer 
technology  advances. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


lU.  Date  of  Effectiv«iess  of  the 
Proposed  Rule  Change  and  Timing  for 
CmnnussKMi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedntil 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  7, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-22916  Filed  9-15-94;  8:45  am) 
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(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

^  See  Securities  Exchange  Act  Release  No.  34964 
(August  19, 1994).  99  FR  44442  (order  approving 
File  Na  SR-NASD-94-27). 


[Rel.  No.  IC-20544:  File  No.  812-90661 

Composite  Bond  &  Stock  Fund,  Inc.; 
Notice  of  Application 

September  12, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

'•  17  CFR  200.30-3(aKl2)  (1993). 


ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Composite  Bond  &  Stock 
Fund,  Inc.,  Composite  Growth  Fund, 

Inc.,  Composite  Northwest  50  Fund, 

Inc.,  Composite  U.S.  Government 
Securities,  Inc.,  Composite  Income 
Fund,  Inc.,  Composite  Tax-Exempt 
Bond  Fund,  Inc.,  Composite  Cash 
Management  Company,  Composite 
Deferred  Series,  Inc.  (collectively,  the 
“Fimds”),  and  Composite  Research  & 
Management  Co.  (the  “Adviser”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  the  Funds  to 
pool  uninvested  cash  in  joint  accounts 
and  invest  the  cash  in  short-term 
repurchase  agreements  and  commercial 
paper. 

FILING  DATE:  The  application  was  filed 
on  June  24, 1994,  and  was  amended  on 
September  6, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549.  The 
Funds:  601  West  Main  Avenue,  Suite 
801,  Spokane,  WA  99201-0613.  The 
Adviser:  1201  Third  Avenue,  12th 
Floor,  Seattle,  WA  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

APPLICANT’S  REPRESENTATIONS: 

1.  Each  Fund  is  a  registered  open-end 
management  investment  company.  The 
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Funds  and  any  series  thereof  are 
collectively  referred  to  as  “Portfolios.” 
The  Adviser  provides  investment 
advisory  and  management  services  to 
the  Portfolios,  Murphey  Favre  Securities 
Services,  Inc.  provides  administrative 
services  to  the  Portfolios,  and  Investors 
Fiduciary  Trust  Company  (the 
“Custodian”)  is  the  Portfolios’ 
custodian.  Applicants  request  relief  for 
themselves,  hiture  series  of  the  Funds, 
and  all  other  registered  management 
investment  companies  and  series 
thereof  that  in  the  future  are  advised  by 
the  Adviser. 

2.  At  the  end  of  each  trading  day, 
most  of  the  Portfolios  usually  have 
uninvested  cash  balances  in  their 
accounts  at  the  Custodian.  Applicants 
request  an  order  to  permit  the  Portfolios 
to  deposit  some  or  all  of  their 
uninvested  cash  in  a  single  joint 
account.  The  cash  in  the  account  then 
would  be  invested  in  short-term 
repurchase  agreements  and  commercial 
paper. 

3.  The  joint  account  would  enter  into 
repurchase  agreements  collateralized 
only  by  U.S.  Government  or  agency 
securities.  Each  repurchase  agreement 
investment  would  satisfy  the  investment 
criteria  of  any  Portfolio  participating  ini 
such  investment.  The  joint  repurchase 
transactions  will  be  effected  in 
accordance  with  Investment  Company 
Act  Release  No.  13005  (Feb.  2, 1983) 
and  with  other  existing  and  future 
positions  the  Commission  or  its  staff 
may  take  by  rule,  interpretive  release, 
no-action  letter,  release  adopting  any 
new  rule,  release  adopting  any 
amendments  to  any  existing  rule,  or 
otherwise. 

4.  The  joint  account  also  would  invest 
in  interest  bearing  or  discounted 
commercial  paper.  All  commercial 
paper  purchased  by  the  joint  account 
will  be  a  “First-Tier  security”  as  defined 
in  rule  2a-7  under  the  Act.  Each 
commercial  paper  investment  also 
would  satisfy  the  investment  criteria  of 
any  Portfolio  participating  in  such 
investment.  As  with  repurchase 
agreements,  applicants  acknowledge 
they  have  an  obligation  to  monitor 
published  statements  of  the  SEC  on 
commercial  paper  transactions,  and  in 
the  event  the  SEC  sets  forth  guidelines 
with  respect  to  commercial  paper,  each 
Portfolio  participating  in  commercial 
paper  transactions  made  through  the 
joint  account  will  conform  its 
investments  to  such  guidelines  and  will 
adopt  any  appropriate  standards  and 
guidelines. 

5.  The  Adviser  would  decide  whether 
to  invest  cash  balances  in  the  joint 
account  in  repurchase  agreements  and/ 
or  commercial  paper.  The  joint  account 


may  invest  in  more  than  one  repurchase 
agreement  or  commercial  paper 
instrument.  Each  Portfolio  participating 
in  the  joint  account  would  not 
necessarily  have  its  cash  balances 
invested  in  every  repurchase  agreement 
or  commercial  paper  instrument 
purchased  through  the  joint  account: 
Certain  Portfolios’  investment 
restrictions  may  preclude  their 
participation  in  a  given  repurchase 
agreement  or  commercial  paper 
instrument.  Moreover,  some  Portfolios’ 
cash  balances  may  become  available  too 
late  in  the  day  to  be  included  in 
repurchase  agreements  that  already  have 
been  negotiated. 

6.  The  directors  of  each  Fund  have 
considered  the  proposed  joint  account 
and  determined  that  participation  in  the 
joint  account  would  benefit  each 
participating  Portfolio.  Although  the 
Adviser  will  gain  some  benefit  through 
administrative  convenience  and  a 
possible  reduction  in  clerical  costs,  the 
primary  beneficiaries  will  be  the 
Portfolios  because  the  joint  account  will 
be  a  more  efficient  way  of  administering 
investment  transactions. 

Applicants’  Analysis: 

1.  Section  17(d)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
proscribed  by  the  SEC.  Rule  17d-l(a) 
provides  that  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  Each  Portfolio,  by  participating  in 
the  proposed  account,  and  the  Adviser, 
by  managing  the  proposed  account,  may 
be  joint  participants  in  a  transaction 
within  the  meaning  of  section  17(d),  and 
the  proposed  account  may  constitute  a 
joint  enterprise  or  other  type  of  joint 
arrangement  within  the  meaning  of  rule 
17d-l.  Furthermore,  each  applicant  may 
be  an  affiliated  person  of  each  other 
applicant. 

3.  Although  not  every  Portfolio 
participating  in  the  joint  account  will 
have  an  interest  in  every  instrument 
purchased  through  the  joint  account,  to 
the  extent  a  Portfolio  has  an  interest  in 
a  particular  repurchase  agreement  or 
commercial  paper  instrument,  its 
interest  will  be  proportionate  to  its  cash 
contribution  to  the  purchase  price  of 


such  repurchase  agreement  or 
commercial  paper  instrument,  and  will 
be  computed  on  the  same  basis  as  every 
other  participant  in  such  repurchase 
agreement  or  commercial  paper 
instrument.  Accordingly,  applicants 
believe  that  the  requested  order  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act. 

4.  Applicants  also  believe  that  the 
proposed  joint  account  arrangement 
could  result  in  the  following  significant 
benefits  for  the  Portfolios:  (a)  an 
increase  of  approximately  0.5%  in  the 
annual  rate  of  return  on  the  Portfolios’ 
short-term  investments  in  repurchase 
agreements:  (b)  an  increased  ability  to 
invest  funds  that  otherwise  might  not  be 
invested;  and  (c)  an  enhanced  ability  to 
negotiate  reductions  in  transaction  fees. 

5.  Applicants  believe  that  the  method 
of  operating  the  joint  account  would  not 
result  in  any  conflicts  of  interest 
between  any  of  the  Portfolios  or 
between  any  Portfolio  and  the  Adviser, 
and  that  the  operation  of  the  joint 
account  would  be  free  of  any  inherent 
bias  favoring  one  Portfolio  over  another. 

Applicants’  Conditions: 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions. 

1.  A  separate  custodial  cash  account 
at  the  Custodian  will  be  established  for 
the  joint  account  into  which  each 
Portfolio  may  deposit  uninvested  cash 
balances  at  the  end  of  each  trading  day. 
The  joint  account  will  not  be 
distinguishable  from  other  accounts 
maintained  by  any  Portfolio  with  the 
Custodian  except  that  monies  of  the 
Portfolios  will  be  commingled.  The 
account  will  not  have  any  separate 
existence  with  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  custodial 
joint  account  will  be  to  provide  a 
convenient  way  of  aggregating 
individual  transactions  necessary  for 
management  of  the  Portfolios’  respective 
daily  uninvested  cash  balances. 

2.  Cash  in  the  joint  account  will  be 
invested  in  one  or  more  repurchase 
agreement  transactions  and/or 
commercial  paper  transactions.  All 
repurchase  agreement  and  commercial 
paper  transactions  will  have,  with  rare 
exceptions,  an  overnight,  over-the- 
weekend,  or  over-the-holiday  maturity, 
and  in  no  even  will  have  a  maturity  of 
more  than  seven  days. 

3.  Each  Portfolio  will  participate  in  a 
given  investment  through  the  joint 
account  only  to  the  extent  consistent 
with  its  investment  objectives,  policies 
and  restrictions. 

4.  The  Adviser  and  the  custodian  will 
maintain  records  (in  conformity  with 
section  31  of  the  Act  and  rules  and 
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regulations  thereunder)  documenting, 
for  any  given  day,  such  Portfolio’s 
aggregate  investment  in  the  joint 
account  and  its  pro  rata  share  of  each 
investment  made  through  the  joint 
account  in  which  it  participates. 

5.  Repurchase  agreements  will  be 
“collateralized  fully”  as  defined  in  rule 
2a-7  under  the  Act  and  satisfy  the 
uniform  standards  set  by  the  Portfolios 
for  such  investments.  The  securities 
subject  to  the  repurchase  agreement  will 
be  transferred  to  the  Portfolio,  the 
Portfolio’s  custodian,  or  a  third  party 
that  qualifies  as  a  custodian  under  the 
Act.  The  securities  will  not  be  held  by 
the  Portfolios’  repurchase  counterparty 
or  by  an  affiliated  person  of  that 
counterparty. 

6.  Eacm  Portfolio  relying  upon  rule 
2a-7  for  valuation  of  its  net  assets  based 
on  amortized  cost  will  use  the  average 
maturity  of  the  repurchase  agreements 
purchased  by  the  Portfolio  participating 
in  the  account  when  computing  the 
Portfolio’s  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  such  account  on  that  day. 

7.  No  Portfolio  will  be  allowed  to 
create  a  negative  balance  in  the  joint 
account  for  any  reason,  although  it  will 
be  permitted  to  draw  down  its  entire 
balance  at  any  time.  Each  Portfolio’s 
decision  to  invest  in  the  joint  accotmt  or 
in  any  given  investment  made  through 
the  joint  account  will  be  solely  at  its 
option.  Nor  Portfolio  will  be  obligated 
either  to  invest  in  the  joint  account  or 
in  any  given  investment  in  the  joint 
account  or  to  maintain  any  minimum 
balance  in  the  joint  account. 

8.  The  Adviser  will  administer  the 
investment  of  the  cash  balances  in  and 
operation  of  the  joint  account  as  part  of 
its  duties  under  the  general  terms  of 
each  Portfolio’s  existing  or  any  future 
investment  advisory  contract  and  will 
not  collect  any  additional  or  separate 
fees  for  the  management  of  the  joint 
account. 

9.  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 

10.  Each  Fund  participating  in  the 
joint  account  will  adopt  procedures 
pursuant  to  which  the  joint  account  will 
operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  the  application  will  be 
met.  The  directors  of  each  Fund  will 
make  and  approve  changes  they  deem 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  directors  of  each  Fund  will 
determine,  no  less  frequently  than 
annually,  whether  the  joint  account  has 
been  operated  in  accordaiKe  with  such 
procedures. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-22974  Filed  9-15-94;  8:45  ami 
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[Release  No.  36-261 

Filings  Under  the  Public  Utittty  Holding 
Company  Act  of  1935  C' Act”) 

September  9, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  Ail  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s}  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below,  the 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Pubh'c 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  bearing  on  the 
application(s)  and/or  declaration (s) 
should  submit  their  views  in  writing  by 
October  3, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  appKcant(s)  and/or 
declarant(s)  at  the  addi^s(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration (s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corp.,  et  al.  (70-8449) 

Arkansas  Power  &  Light  Co. 

("AP&L”),  425  West  Capitol  Avenue, 
Little  Rock,  Arkansas,  72201,  Gulf  States 
Utilities  Co.  (“GSU”),  Edison  Plaza,  350 
Pine  Street,  Beaumont,  Texas,  77704, 
Louisiana  Power  ft  Light  Co.  ("LPftL”), 
639  Loyola  Avenue,  New  Orleans, 
Louisiana,  70113,  Mississippi  Power  ft 
Light  Co.  (“MP&L”),  308  East  Pearl 
Street,  Jackson,  Mississippi,  39201,  and 
New  Orleans  Public  Service,  Inc. 
(“NOPSI”),  639  Loyola  Avenue,  New 
Orleans,  Louisiana,  70113,  aU  utility 
subsidiaries  (“Utilities”)  of  Entergy  ■ 
Cwp.  (“Entergy”),  225  Baronne  Street, 
New  Orleans,  Louisiana,  70112,  as  well 
as  System  Energy  Resources,  Inc. 


(“SERI”),  1340  Echelon  Parkway, 

Jackson,  Mississippi,  39213,  a  utility 
subsidiary  of  Entergy,  Entergy  Services, 
Inc.  (“ESI”),  639  Loyola  Avenue,  New 
Orleans,  Louisiana,  70113,  a  nomutility 
subsidiary  of  Entergy,  System  Fuels,  bic. 
(“System  Fuels”),  Three  Lakeway 
Center,  3838  North  Causeway 
Boulevard,  Metairie,  Louisiana,  70003,  a 
non-utility  subsidiary  of  Entergy,  and 
Entergy  Operations,  Inc.  (“Ed”),  1340 
Echelon  Parkway,  Jackson,  Mississippi, 
39213,  a  utility  suteidiary  of  Entergy, 
have  filed  an  application-declaration 
under  Sections  6(a),  7,  9(a),  10,  and 
12(b)  of  the  Act  and  Rules  43  and  45 
thereunder. 

The  Utilities  and  SERI  propose  to 
continue  to  finance  their  interim  capital 
needs  through  loans  horn  a  money  pool 
and  through  the  issuance  and  sale  of 
unsecured  short-term  notes  and 
commercial  paper  through  November 
30, 1996.  Entergy,  ESI,  EOI,  and  System 
Fuels  also  propose  to  continue  to 
participate  in  the  same  money  pool 
through  November  30, 1996  and  to 
extend  certain  loan  agreements. 

In  orders  dated  November  18. 1992 
(HCAR  No.  25680)  (“1992  Order”), 

March  14, 1994  (HCAR  No.  26010),  and 
April  21, 1994  (HCAR  No.  26033).  the 
Utilities  and  SERI  are  authorized 
through  November  30, 1994,  to  make 
unsecured  short-term  loans  through  the 
Entergy  System  Money  Pool  ("Money 
Pool”)  and  to  is»ie  and  sell  unsecur^ 
short-term  notes  and  commercial  paper 
to  various  commercial  banks  to  meet 
their  respective  interim  capital 
requirements.  In  addition,  in  the  1992 
Order.  Entergy,  ESI.  System  Fuels,  and 
EOI  are  authorized  to  participate  in  the 
Money  Pool  through  November  30, 

1994.  The  Money  Pool  is  composed  of 
available  funds  invested  by  the 
companies  that  participate  in  the  Money 
Pool,  which  funds  can  be  borrowed  by 
those  companies  other  than  Entergy  to 
meet  their  respective  interim  capital 
requirements. 

In  orders  dated  June  5. 1990  (HCAR 
No.  25100)  and  April  29, 1092  (HCAR 
No.  25526),  and  in  the  1992  Order,  EOI 
is  authorized  through  November  30, 

1994  to  (i)  borrow  horn  Entergy  up  to 
$15  miUicHi  pursuant  to  a  June  6, 1990 
loan  agreement  (“EOI  Loan  Agreement”) 
and  an  additional  $5  million  over  which 
the  Conunission  has  reserved 
jurisdiction  and  (ii)  enter  into  loan 
agreements  with  banks  to  reduce  the 
amount  Entergy  committed  to  EOI  under 
the  EOI  Loan  Agreement.  Loans  undw 
the  ECR  Loan  Agreement  are  evidence 
by  a  note  that  matures  on  November  30, 
1994  (“EOI  Note”),  which  obligates  EOI 
to  remit  the  $15  million  or  the  aggr^te 
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unpaid  principal  amount  of  all  loans 
thereunder. 

In  orders  dated  September  17, 1991 
(HCAR  No.  25376)  and  October  23, 1991 
(HCAR  No.  25395),  and  in  the  1992 
Order,  ESI  is  authorized  through 
November  30, 1994  to  (i)  borrow  from 
Entergy  up  $90  million  pursuant  to  a 
September  18, 1994  loan  agreement 
(“ESI  Loan  Agreement”)  and  (ii)  enter 
into  loan  agreements  with  banks  to 
reduce  the  amount  of  Entergy 
committed  to  ESI  under  the  Loan 
Agreement.  Loans  under  the  ESI  Loan 
Agreement  are  evidenced  by  a  note  that 
matures  on  November  30, 1994  (“ESI 
Note”),  which  obligates  ESI  to  remit  the 
full  $90  million  or  the  aggregate  unpaid 
principal  amount  of  all  loans 
thereunder. 

The  Utilities  and  SERI  propose  to 
continue  to  finance  their  interim  capital 
needs  through  loans  from  the  Money 
Pool  and  through  the  issuance  and  sale 
of  unsecured  short-term  notes  and 
commercial  paper  through  November 
30, 1996.  The  maximum  amount  of 
loans,  notes,  and  commercial  paper 
would  be  $243  million  for  AP&L,  $395 
million  for  GSU,  $236  million  for  LP&L, 
$108  million  for  MP&L,  $39  million  for 
NOPSI,  and  $195  million  for  SERI. 
Entergy,  ESI,  EOI,  and  System  Fuels 
propose  to  continue  to  participate  in  the 
Money  Pool  through  November  30, 

1996.  In  addition,  EOI  and  Entergy 
propose  to  (i)  extend  the  EOI  Loan 
Agreement  and  the  EOI  Note  through 
November  30, 1996  and  (ii)  extend  the 
authorization  for  loan  agreements  with 
banks  through  November  30, 1996. 
Finally,  ESI  and  Entergy  propose  to  (i) 
increase  the  amount  of  the  ESI  Loan 
Agreement  from  $90  million  to  $150 
million  and  extend  the  ESI  Loan 
Agreement  and  the  ESI  Note  through 
November  30, 1996  and  (ii)  extend  the 
authorization  for  loan  agreements  with 
banks  through  November  30, 1996  and 
increase  the  amount  of  the  loan 
agreements  from  $90  million  to  $150 
million. 

The  Utilities  and  SERI  request  that  the 
Commission  reserve  jurisdiction  over 
loans  from  the  Money  Pool  and  the 
issuance  and  sale  of  notes  and 
commercial  paper  in  excess  of  $125 
million  for  AP&L,  $125  million  for  GSU, 
$150  million  for  LP&L,  $100  million  for 
MP&L,  $39  million  for  NOPSI,  $125 
million  for  SERI.  The  Utilities,  SERI, 
Entergy,  ESI,  EOI,  and  System  Fuels 
(“Companies”)  propose  to  participate  in 
the  Money  Pool,  which  will  continue  to 
be  administered  by  ESI.  The  Money 
Pool  will  consist  of  funds  from  the 
Companies  loaned  on  a  short-term  basis 
to  other  Companies — besides  Entergy — 
or  invested.  The  Companies  will  not 


borrow  funds  to  participate  in  the 
Money  Pool.  Entergy  will  invest  in  the 
Money  Pool  but  under  no  circumstances 
will  Entergy  be  permitted  to  borrow 
funds  from  the  Money  Pool. 

The  Money  Pool  will  be  managed  to 
match  the  available  cash  and  capital 
requirements  of  the  Companies  to 
minimize  the  need  for  loans  by  the 
Companies  from  external  sources. 
However,  the  Companies  might  make 
some  short-term  loans  or  issue  some 
commercial  paper  to  maintain  a  market 
presence.  The  Utilities  and  SERI  will 
have  a  priority  on  funds  from  the  Money 
Pool — ESI,  System  Fuels,  and  EOI  will 
be  permitted  to  borrow  through  the 
Money  Pool  if  there  are  additional  funds 
available.  If  the  available  funds  in  the 
Money  Pool  are  insufficient  for  the 
short-term  capital  requirements  of  the 
Utilities  or  SERI,  those  Companies  will 
use  external  loans  through  banks  and 
sales  of  commercial  paper. 

It  is  proposed  that  certain  operative 
limitations  as  ESI,  EOI,  and  system 
Fuels  loans  through  the  Money  Pool  be 
maintained.  First,  the  aggregate  amount 
of  loans  by  ESI  will  never  exceed  an 
amount  equal  to  the  aggregate  unused 
portion  of  credit  then  available  under 
the  ESI  Loan  Agreement  and  other 
credit  arrangements  hereafter  entered 
•  into  by  ESI  with  Commission  approval. 
Second,  the  aggregate  amount  of  loans 
by  EOI  will  never  exceed  an  amount 
equal  to  the  aggregate  unused  portion  of 
credit  then  available  under  the  EOI  Loan 
Agreement  and  other  credit 
arrangements  hereafter  entered  into  by 
EOI  with  Commission  approval.  Third, 
the  aggregate  amount  of  loans  by  SERI 
will  never  exceed  the  amount  equal  to 
the  aggregate  unused  portion  of  credit 
then  available  to  SERI  under  other 
credit  arrangements  hereafter  entered 
into  by  SERI  upon  Commission 
approval  with  commercial  banks  or 
other  entities.' 

Some  SERI  credit  arrangements 
require,  in  the  absence  of  waivers,  the 
Money  Pool  loans  be  subordinated 
indebtedness  to  the  extent  that,  under 
certain  circumstances — for  example,  a 
default  under  the  credit  arrangements — 
no  remittance  by  SERI  of  principal  or 
interest  on  Money  Pool  loans  would  be 
permitted  until  all  obligations  under 
such  credit  arrangements  have  been 
discharged.  The  System  Fuels-Bank  of 


’  See  generally  HCAR  No.  24809  (Jan.  31, 1989). 
HCAR  No.  25810  (Oct.  30. 1990).  HCAR  No.  25417 
(Dec.  2, 1991),  and  HCAR  No.  25909  (Oct.  15. 1993) 
(SERI-Bank  of  America  National  Trust  and  Savings 
Association  credit  agreement):  HCAR  No.  24957 
(Sept.  27, 1989)  and  HCAR  No.  25467  (Feb.  5, 1992) 
(System  Fuels-Yasuda  Trust  4  Banking  Co.  credit 
agreement):  HCAR  No.  26006  (March  16. 1994) 
(System  Fuels-Entergy  loan  agreement). 


America  credit  agreement  requires  that 
Money  Pool  loans  be  subordinated  to 
the  extent  that,  under  certain 
circumstances — for  example,  a  default 
under  the  credit  agreement — no 
remittance  by  System  Fuels,  without  the 
consent  of  Bank  of  America,  of  principal 
or  interest  on  Money  Pool  loans  would 
be  permitted. 

ESI  will  invest  funds  not  loaned  to  the 
Companies  and  will  allocate  the  return 
on  those  investments  to  the  Companies 
that  provided  the  excess  funds  on  a  pro 
rata  basis  in  accordance  with  their 
respective  interests  in  such  funds.  ESI 
proposes  to  invest  the  excess  funds  in 
securities  permitted  by  Section  9(c)  of 
the  Act  and  Rule  40  thereunder. 

The  Utilities  and  SERI,  ESI,  System 
Fuels,  and  EOI  will  be  entitled  to 
borrow  an  amount  of  the  total  funds 
available  determined  on  the  basis  of  an 
equal  allocation  of  such  funds  among  all 
Companies,  except  that  where  such  an 
allocation  would  provide  Companies 
funds  in  excess  of  their  capital 
requirements,  such  excess  will  be 
available  for  loans  allocated  among  the 
other  Companies.  To  the  extent  that 
EOI,  ESI,  and  System  Fuels  are 
permitted  to  borrow  through  the  Money 
Pool,  the  funds  available  to  EOI,  ESI, 
and  System  Fuels  will  be  allocated  in 
the  same  manner.  Companies  that 
borrow  will  borrow  pro  rata  fi'om 
Companies  that  lend  in  the  proportion 
that  the  total  amount  loaned  by  the 
Companies  that  lend  bears  to  the  total 
amount  then  loaned  through  the  Money 
Pool. 

Loans  from  and  investments  through 
the  Money  Pool  will  be  evidenced  on 
the  books  of  Companies  that  borrow 
from  or  invest  in  the  Money  Pool.  Loans 
will  be  payable  on  demand,  prepayable 
without  premium,  and  will  bear  interest 
equal  to  the  Daily  Weighted  Average 
Investment  Rate.^  However,  if  there  are 
no  excess  Money  Pool  funds  invested 
and  thus  no  Weighted  Average 
Investment  Rate,  then  the  loans  will 
bear  interest  equal  to  the  Daily  Federal 
Funds  Effective  Rate  quoted  by  the 
Federal  Reserve  Bank  of  New  York. 

It  is  believed  that  the  cost  of  loans 
through  the  Money  Pool  will  be  less 
than  the  cost  of  external  loans  through 
banks  and  sales  of  commercial  paper, 
and  that  the  yield  and  terms  available  to 
Companies  that  invest  in  the  Money 
Pool  will  be  better  than  the  yields 
otherwise  available  to  the  Companies, 
because  there  is  no  spread  added  to  the 
cost  of  funds  borrowed  and  because 


*T)ie  Daily  Weighted  Average  Investment  Rate 
shall  be  the  aggregate  of  the  total  interest  payable 
on  all  investments  in  the  Money  Pool  multiplied  by 
360  and  then  divided  by  the  total  amount  invested 
in  the  Money  Pool. 
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funds  invested  can  be  aggregated  to 
command  better  terms. 

The  Utilities  and  SERI  might  establish 
lines  of  credit  with  various  local 
commercial  banks  (“Local  Banks”)  and 
with  various  non-local  commercial 
banks  (“Non-Local  Banks”)  on  either  an 
individual  or  a  consolidated  basis.  The 
Utilities  and  SERI  also  propose  to  issue 
and  see  imsecured  short-term  notes 
payable  within  one  year.  The  Utilities 
and  SERI  will  select  the  interest  rate  for 
the  notes  from  four  options — (i)  the 
prime  commercial  loan  rate  (“Prime 
Rate”)  from  time  to  tome  in  effect;  (ii) 
the  sum  of  specified  offered  rates  for 
bank  certificates  of  deposit  and  a  margin 
not  in  excess  of  2%  per  annum  (“CD 
Rate”);  (iii)  the  sum  of  specified  rates 


offered  for  U.S.  dollar  deposits  in  the 
inter-bank  euro-dollar  market  and  a 
margin  not  in  excess  of  2%  per  annum 
(“LIBOR  Rate”);  and  (iv)  a  negotiated 
rate  not  in  excess  of  the  Prime  Rate 
(“Bid  Rate”).  The  notes  will,  under 
certain  circumstances  and  with  the 
consent  of  the  banks,  be  prepayable 
without  premium  (except  in  the  case  of 
the  CD  Rate  or  LIBOR  Rate). 

The  Utilities  and  SERI  might  agree  to 
offer  the  banks  a  commitment  fee  not  in 
excess  of  .025%  per  annum  of  the  total 
unused  portion  of  the  lines  of  credit,  to 
maintain  hmances  in  accounts  with  the 
Local  Banks  to  yield  the  equivalent  of 
.025%,  or  a  combination  of  both. 

The  Utilities  and  SERI  might  also  , 
issue  and  sell  commercial  paper  in  the 


form  of  unsecured  notes  to  mature 
within  270  days,  not  to  be  pre-payable, 
for  a  discount  rate  not  in  excess  of  the 
then-current  maximum  discount  rate 
per  annum.  No  commission  or  fee  will 
be  paid  by  the  Utilities  or  SERI.  The 
commercial  paper  will  be  re-sold,  for 
the  then-current  discount  rate,  on  a  non¬ 
public  basis  to  commercial  banks, 
insurance  companies,  corporate  pension 
funds,  investment  trusts,  foundations, 
colleges  and  university  funds, 
municipal  and  state  funds  and  other 
financial  and  non-financial  corporations 
that  often  invest  funds  in  commercial 
paper. 

Construction  expenditures  for  the 
Utilities  and  SERI  in  1994, 1995,  and 
1996  are  estimated  to  be: 


[In  MMUons) 


1 

AP&L 

GSU 

LP&L 

MP&L 

NOPSI 

SERI 

94 . . . 

$180.5 

$139.6 

$133.9 

$130.0 

$25.1 

$18.0 

95 . 

172.1 

127.5 

143.2 

063.0 

26.1 

21.8 

96 . 

174.7 

118.9 

142.1 

063.0 

26.3 

22.9 

In  addition,  the  Utilities  and  SERI 
will  require  capital  funds  during  1994- 
1996  to  meet  scheduled  long-term  debt 
maturities  and  sinking  fund 
requirements  in. amounts  of  $83  million 
for  AP&L,  $215  million  for  GSU,  $162 
million  for  LP&L,  $228  million  for 
MP&L,  $81  million  for  NOPSI,  and  $645 
million  for  SERI. 

Money  Pool  loans  and  receipts  from 
notes  to  banks  and  commercial  paper, 
with  other  funds  available,  will  be  used 
to  provide  interim  capital  for 
construction  expenditures,  to  meet  long¬ 
term  debt  maturities  and  sinking-fund 
requirements  and  to  refund,  redeem, 
purchase,  or  otherwise  acquire  high-cost 
debt  and  preferred  stock. 

Loans  through  the  Money  Pool, 
pursuant  to  the  ESI  Loan  Agreement, 
and  under  other  external  arrangements 
will  be  used  by  ESI  for  lawful  purposes 
in  connection  with  its  various  functions. 
ESI  expects  to  use  a  portion  of  the  funds 
to  finance  capital  and  other 
expenditures  to  be  incurred  through 
December  31, 1996,  which  include  those 
in  connection  with  a  new  Corporate 
Training  Center,  telecommunications 
equipment,  the  renovation  of  Entergy 
Corporate  Headquarters,  the  acquisition 
of  aircraft  and  the  ESI  pension  plan. 
Loans  through  the  Money  Pool  will  be 
used  by  System  Fuels  for  lawful 
purposes  in  connection  with  its  various 
functions,  which  include  the  acquisition 
and  ownership  of  nuclear  materials  and 
related  services.  Loans  through  the 
Money  Pool,  pursuant  to  the  EOI  Loan 
Agreement,  and  under  other  external 


arrangements  will  be  used  by  EOI  to 
finance  its  interim  capital  needs.  No 
proceeds  to  the  Companies  through  the 
Money  Pool,  the  issuance  and  sale  of 
notes,  or  the  issuance  and  sale  of 
commercial  paper  will  be  used  to  invest 
directly  or  indirectly  in  exempt 
wholesale  generators  or  foreign  utility 
companies. 

EOI  and  Entergy  propose  to  enter  into 
Amendment  No.  3  to  the  EOI  Loan 
Agreement  (“Amendment  No.  3”)  to 
extend  it  through  November  30, 1996 
and  to  provide  for  the  issuance  of  a  new 
note  (“New  EOI  Note”)  to  mature  on 
November  30, 1996.  Amendment  No.  3 
will  state  that  the  New  EOI  Note  shall 
replace  and  supersede  the  EOI  Note  and 
represent  the  loans  of  EIO  from  Entergy 
under  the  EOI  Loan  Agreement.  The  EOI 
Loan  Agreement  will  continue  in  full 
force  and  effect  under  the  terms  of 
HCAR  No.  25100. 

In  addition,  ESI  and  Entergy  propose 
to  enter  into  Amendment  No.  2  to  the 
ESI  Loan  Agreement  (“Amendment  No. 
2”)  to  increase  the  commitment 
thereunder  from  $90  million  to  $150 
million,  extend  its  expiration  date 
through  November  30, 1996,  and  to 
provide  for  the  issuance  of  a  new  note 
(“New  ESI  Note”)  to  mature  on 
November  30, 1996.  Amendment  No.  2 
will  also  state  that  the  New  ESI  Note 
shall  replace  and  supersede  the  ESI 
Note  and  represent  the  loans  of  ESI  from 
Entergy  under  the  ESI  Loan  Agreement. 
The  ESI  Loan  Agreement  shall  continue 
in  full  force  and  effect  under  the  terms 


authorired  in  HCAR  No.  25376  and 
HCAR  No.  25395. 

The  New  EOI  Note  and  the  New  ESI 
Note  will  be  dated  on  or  about  the  date 
of  issuance  of  the  order  herein  requested 
and  be  stated  to  mature  on  November 
30, 1996.  The  New  EOI  Note  and  the 
New  ESI  Note  will  continue  to  be 
payable  to  the  order  of  Entergy  and  will 
be  prepayable  without  premium.  The 
New  EOI  Note  and  the  New  ESI  Note 
will  bear  interest  on  the  unpaid 
principal  amount  with  interest  based  on 
the  prime  rate  announced  by  Chemical 
Banking  Corporation  in  New  York,  New 
York  from  time  to  time. 

Loans  under  the  EOI  Loan  Agreement 
and  the  ESI  Loan  Agreement  will  be  in 
addition  to  loans  through  the  Money 
Pool.  The  aggregate  principal  amount  of 
loans  to  EOI  pursuant  to  the  EOI  Loan 
Agreement,  through  the  Money  Pool, 
and  through  other  arrangements  shall 
not  exceed  $15  million,  subject  to  a 
prospective  increase  to  $20  million 
pursuant  to  the  above-mentioned 
Commission  reservation  of  jurisdiction. 
The  aggregate  principal  amount  of  loans 
to  ESI  pursuant  to  the  ESI  Loan 
Agreement,  through  the  Money  Pool, 
and  through  other  arrangements  shall 
not  exceed  $150  million.  Finally,  the 
aggregate  principal  amount  of  loans  to 
EOI  and  ESI  through  the  Money  Pool 
shall  not  credit  then  available  to  EOI 
and  ESI  pursuant  to  the  EIO  Loan 
Agreement  and  the  ESI  Loan  Agreement 
and  other  arrangements. 

EOI  and  ESI  also  request 
authorization  to  extend  the  authorized 
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period  for  external  arrangements  to 
borrow  firom  one  or  more  banks  through 
November  30, 1996  and,  in  the  case  of 
FSI,  to  increase  the  commitment 
thereunder  from  $90  million  to  $150 
million.  Those  external  arrangements 
will  reduce  the  amount  Entergy  has 
committed  to  EOI  under  the  EOI  Loan 
Agreement  and  to  ESI  under  the  ESI 
Loan  Agreement. 

The  proposed  bank  loans  would  be 
evidenced  through  unsecured  notes  in 
an  aggregate  principal  amount  of  up  to 
$15  million  for  EOI,  subject  to  the 
above-mentioned  increase  to  $20 
million,  and  up  to  $150  million  for  ESI. 
The  notes  would  be  payable  by 
November  30, 1996  and  would  bear 
interest  on  the  unpaid  principal  amount 
thereof  at  a  rate  per  annum  selected  by 
EOI  or  ESI  from  the  Prime  Rate,  the  CD 
Rate,  the  LIBOR  Rate  or  the  Bid  Rate. 

The  notes  will,  under  certain 
circumstances  and  with  the  consent  of 
the  banks,  be  prepayable  without 
premium  (except  in  the  case  of  the  CD 
Rate  or  LIBOR  Rate). 

EOI  or  ESI  might  agree  to  offer  the 
banks  a  commitment  fee  not  in  excess 
of  %  of  1%  per  annum  of  the  total 
unused  portion  of  the  lines  of  credit,  to 
maintain  balances  in  accounts  with  the 
Local  Banks  to  yield  the  equivalent  of 
of  1%.  or  a  combination  of  both.  Entergy 
might  be  required  to  guarantee  the 
obligations  of  EOI  and  ESI  to  the  banks. 
Authorization  for  such  guarantees 
through  November  30. 1996  also  is 
requested.  Neither  EOI  nor  ESI  will 
borrow  from  banks  until  EOI  and 
Entergy,  or  ESI  and  Entergy,  have  filed 
a  post-effective  amendment  with  the 
names  of  the  banks  and  the  terms  and 
conditions  of  the  loans. 

New  England  Electric  System  (70-8453) 

New  England  Electric  System 
(“NEES”),  25  Research  Drive 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

NEES  proposes  to  issue  and  sell  short¬ 
term  promissory  notes  to  banks  from 
time  to  time  from  November  1, 1994  to 
October  31, 1996  up  to  an  aggregate 
principal  amount  of  $100  million 
(“Notes”). 

The  Notes  will  mature  in  less  than 
one  year  from  the  date  of  issuance. 

NEES  will  negotiate  with  banks  the 
interest  costs  of  such  borrowings.  The 
effective  interest  cost  of  borrowings 
from  a  bank  will  not  exceed  the  greater 
of  the  bank’s  base  or  prime  lending  rate, 
or  the  rate  published  in  the  Wall  Street 
Journal  as  the  high  federal  funds  rate, 
plus,  in  either  case,  one  percent.  Certain 
of  .such  borrowings  may  be  without 


prepayment  privileges.  Based  on  the 
current  base  lending  rate  of  7.25%  and 
an  equivalent  or  lower  high  federal 
funds  rate,  the  effective  interest  costs  of 
such  borrowing  would  not  exceed 
8.25%  per  annum. 

Payment  of  the  Notes  prior  to 
maturity  will  be  made  on  the  basis  most 
favorable  to  NEES,  taking  into  account 
fixed  maturities,  interest  rates,  and  any 
other  relevant  financial  consideration. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  R  McFarland,  4 
Deputy  Secretary. 

IFR  Doc.  94-22917  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  MtO-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2079] 

Advisory  Panel  to  the  United  States 
Section  of  the  North  Pacific 
Anadromous  Fish  Commission; 

Partially  Closed  Meeting 

The  Advisory  Panel  to  the  United 
States  Section  of  the  North  Pacific 
Anadromous  Fish  Commission  will 
meet  on  October  1, 1994,  at  the  Red 
Lion  Hotel,  SeaTac  Airport,  Seattle, 
Washington.  This  session  will  involve 
discussion  of  the  Second  Annual 
Meeting  of  the  North  Pacific 
Anadromous  Fish  Commission,  to  be 
held  October  10-15, 1994,  in 
Vladivostok,  Russia.  This  discussion 
will  begin  at  7:00  p.m.  and  is  open  to 
the  public. 

The  Advisory  Panel  will  also  meet  at 
8:00  p.m.  This  session  will  not  be  open 
to  the  public  inasmuch  as  the 
discussion  will  involve  classified 
matters  pertaining  to  the  United  States 
negotiating  position  to  be  taken  at  the 
Second  Annual  Meeting  of  the  North 
Pacific  Anadromous  Fish  Commission. 
The  members  of  the  Advisory  Panel  will 
examine  various  options  for  the  U.S. 
position  at  the  Second  Annual  Meeting, 
and  these  considerations  must 
necessarily  involve  review  of  classified 
matters.  Accordingly,  the  determination 
has  been  made  to  close  the  8:00  p.m. 
session  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  and  5  U.S.C.  552b  (c)(1) 
and  (c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
William  E.  Dilday,  Senior  Pacific  Affairs 
Officer,  Office  of  Marine  Conservation 
(OES/OMC),  Room  7820,  U.S. 
Department  of  State,  Washington,  D.C. 
20520-7818.  Mr.  Dilday  can  be  reached 


by  telephone  on  (202)  647-3940  or  by 
FAX  (202)  736-7350. 

Dated:  September  12. 1994. 

R.  Tucker  Scully, 

Acting  Deputy  Assistant  Secretary  for  Oceans. 
[FR  Doc.  94-22999  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  4710-«»-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  Affordable  Housing 
Advisory  Board.  The  meeting,  which 
will  be  held  in  two  sessions,  is  open  to 
the  public. 

DATES:  The  Affordable  Housing 
Advisory  Board  will  hold  its  meeting  in 
two  sessions  on  October  3,  and  4, 1994, 
in  Los  Angeles,  Calif: 

1,  Octobers — Business/planning 
session. 

2.  October  4 — General  session. 
ADDRESSES:  The  sessions  of  the  meeting 
will  be  held  at  the  following  locations: 

1.  October  3  Planning  Session — 
Holiday  Inn  Crowne  Plaza,  3540  South 
Figueroa  Street,  8  a.m.  to  noon. 

2.  October  4  General  Session — ^Federal 
Reserve  Bank  of  Los  Angeles,  950  South 
Grand  Avenue,  8:30  a.m.  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius,  Committee  Management  Officer, 
Thrift  Depositor  Protection  Oversight 
Board,  808  17th  Street,  N.W., 
Washington,  D.C.  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
14(b)  of  the  Resolution  Trust 
Corporation  Completion  Act,  Public 
Law  No.  103-204,  established  the 
Affordable  Housing  Advisory  Board 
(AHAB)  to  advise  the  Thrift  Depositor 
Protection  Oversight  Board  (Oversight 
Board)  and  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  on  policies  and  programs  related 
to  the  provision  of  affordable  housing. 
The  Board  consists  of  the  Secretary  of 
Housing  and  Urban  Development  (HUD) 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the 
Oversight  Board,  or  delegate;  four 
persons  appointed  by  the  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
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programs,  and  two  former  members  of 
the  National  Housing  Advisory  Board. 
The  AHAB’s  charter  was  issued  March 
9, 1994. 

Agendas 

An  agenda  will  be  available  at  each 
session  of  the  meeting.^  At  the  October 
3  planning  session,  the  Board  will 
identify  issues  to  be  addressed  and 
define  its  role  for  the  next  year,  review 
the  affordable  housing  disposition 
process  and  monitoring  and  compliance 
issues.  Members  of  the  public  who 
attend  the  planning  session  will  be 
asked  to  reserve  questions  or  comments 
until  the  second  session  of  the  meeting 
on  the  following  day.  At  the  October  4 
general  session,  the  AHAB  will  address 
issues  that  include  encompassing 
transition  of  the  RTC’s  affordable 
housing  program  into  the  FDIC,  to 
outreach  on  affordable  housing 
opportunities  to  those  with  disabilities, 
property  donations  to  nonproht 
organizations  and  the  RTC’s  and  FDIC’s 
monitoring  and  compliance  programs. 

In  addition,  the  AHAB  will  hear  reports 
on  the  U.S.  General  Accounting  Office’s 
study  on  the  RTC  Affordable  Housing 
Disposition  Program,  the  Housing 
Opportunity  Hotline  and  the  affordable 
housing  recommendations  from  the 
Series  17  Regional  Advisory  Board 
meetings  held  throughout  the  country 
from  September  13  through  September 
29.  The  AHAB’s  chairperson  or  its 
Delegated  Federal  Officer  may  authorize 
a  member  or  members  of  the  public  to 
address  the  AHAB  during  the  public 
forum  portion  of  the  second  session. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  Affordable 
Housing  Advisory  Board  prior  to  or  at 
the  October  4  session  of  this  meeting. 
Seating  is  available  on  a  Hrst-come  Hrst- 
served  basis  for  each  session  of  the 
meeting. 

Dated;  September  13, 1994. 

Jill  Nevius, 

Committee  Management  Officer. 

(FR  Doc.  94-22962  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  2221-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQD  94-068] 

International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is  planning 
a  public  meeting  to  discuss  the 
implementation  of  the  International 
Maritime  Organization  (IMO) 
International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
Pollution  Prevention  (International  Ship 
Management  (ISM)  Code).  The  ISM 
Code  encourages  the  continuous 
improvement  of  safety  management 
skills  within  the  maritime  industry.  In 
keeping  with  the  results  of  a  Coast 
Guard  review  of  its  regulatory 
development  process,  the  Coast  Guard 
will  hold  a  public  meeting  to  provide 
the  public  an  opportunity  to  comment 
and  give  input  into  the  implementation 
of  the  Code. 

DATES:  The  public  meeting  will  be  held 
from  9  a.m.  imtil  3  p.m.  on  October  18, 
1994. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Walter  (Bud)  Hunt,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff,  (G-MS-A),  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
on  a  24-hour  basis.  Anyone  wishing  to 
make  a  presentation  is  requested  to  call 
this  number  and  give  the  following 
information:  Docket  number  (CGD  94- 
068);  name;  company  or  organizational 
affrliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
comment. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  LCDR  Walter 
(Bud)  Hunt,  Project  Manager,  (202)  267- 
6230;  and  Jacqueline  Sullivan,  Project 
Counsel;  OPA  90  Staff. 

Background  and  Discussion 

On  November  4, 1993,  the 
International  Maritime  Organization 
(IMO)  adopted  resolution  A.741(18) 
entitled  “International  Management 
Code  for  the  Safe  Operation  of  Ships 
and  for  Pollution  Prevention 
(International  Safety  Management  (ISM) 
Code).’’  The  objectives  of  the  ISM  Code 
are  to  improve  safety  at  sea,  to  reduce 
the  occurrence  of  human  injury  or  loss 
of  life,  and  to  minimize  environmental 
and  property  damage  attributable  to 
marine  casualties.  The  ISM  Code  seeks 
to  accomplish  these  objectives  by 
encouraging  the  implementation  of 
safety  management  systems  (SMS)  by 
shipping  companies  with  oversight  by 


national  administrations,  such  as  the 
U.S.  Coast  Guard. 

Beginning  in  1998,  the  ISM  Code  will 
become  mandatory  for  vessels  to  which 
the  Safety  of  Life  at  Sea  (SOLAS) 
convention  applies.  On  July  1, 1998,  the 
ISM  Code  will  become  mandatory  for 
passenger  ships,  passenger  high  speed 
craft,  oil  tankers,  chemical  tankers,  gas 
carriers,  bulk  carriers,  and  cargo  high 
speed  craft  of  500  gross  tons  and  greater. 
On  July  1,  2002,  the  ISM  Code  will 
become  mandatory  for  other  cargo  ships 
and  self  propelled  mobile  offshore 
drilling  units  of  500  gross  tons  and 
greater.  Until  those  dates,  compliance 
with  the  ISM  Code  by  owners  of  the 
various  classes  of  vessels  is  voluntary. 

The  ISM  Code  represents  the 
culmination  of  an  evolving  recognition 
within  the  maritime  industry  that  the 
“human  element”  is  a  critical  factor  in 
preventing  casualty  or  pollution 
incidents.  Historically,  the  international 
maritime  community  approached 
maritime  safety  from  an  engineering  and 
technology  perspective.  International 
standards  addressed  equipment  and 
design  requirements.  However,  despite 
these  requirements,  significant  marine 
casualties  continue  to  occur.  The  ISM 
Code  attempts  to  reduce  these 
occurrences  by  recognizing  that  “human 
factors,”  defined  as  acts  or  omissions  of 
personnel  which  adversely  affect  the 
proper  functioning  of  a  particular 
system,  or  the  successful  performance  of 
a  particular  task,  must  be  addressed  in 
order  to  further  reduce  marine 
casualties  and  pollution.  The  ISM  Code 
acknowledges  that  the  human  element 
includes  both  vessel  personnel,  and  the 
company  management  infi^structure  of 
the  vessel’s  owner  or  operator. 

Decisions  made  ashore  can  be  as 
important  as  those  made  at  sea,  and 
therefore  the  ISM  Code  seeks  to  ensure 
that  every  action,  taken  at  any  level 
within  a  company,  is  based  upon  sound 
understanding  of  the  potential 
consequences  on  marine  safety  and 
pollution  prevention.  The  IMO,  in 
resolution  A.647(16),  cited  two  key 
elements  needed  to  realize  the 
objectives  of  the  ISM  Code.  Those 
elements  include  a  philosophical 
commitment  to  safety  at  the  senior 
management  level,  and  an  effective 
organizational  infrastructure  to 
implement  and  monitor  a  safety 
management  program. 

Under  the  ISM  Code,  a  shipping 
company’s  Safety  Management  System 
(SMS)  must  include  the  following 
functional  requirements:  (1)  A  safety 
and  environmental  protection  policy;  (2) 
instructions  and  procedures  to  ensure 
safe  operation  of  ships  and  protection  of 
the  environment  in  compliance  witl> 
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relevant  international  and  flag  state 
legislation;  (3)  defined  levels  of 
authority  and  lines  of  communication 
between,  and  amongst,  shore  and 
shipboard  personnel;  (4)  procedures  for 
reporting  accidents  and  nonconformities 
with  the  provisions  of  the  ISM  Code;  (5) 
procedures  to  prepare  for  and  respond 
to  emergency  situations;  and  (6) 
procedures  for  internal  audits  and 
management  reviews. 

The  Coast  Guard  will  promulgate 
implementing  regulations  when  the  ISM 
Code  becomes  mandatory.  At  present, 

U.S.  certification  is  voluntary. 

Authorized  classification  societies 
currently  issues  SMS  certifications 
under  the  provisions  of  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  No. 
2-94  (March  15, 1994).  These 
certificates  have  neither  fwce  nor  effect 
under  U.S.  law.  They  indicate  only  that 
a  company  and  its  vessels  comply  with 
the  terms  of  the  ISM  Code  as  interpreted 
by  NVIC  2-94,  as  determined  by  the 
authorized  class  society.  Implementing 
regulations  would  provide  for  Coast 
Guard  examination  of  shipping 
companies  and  ships  to  which  the  ISM 
Code  applies  to  determine  their 
compliance.  The  Coast  Guard  would 
authorize  the  issuance  of  certificates  to 
companies  and  ships  found  to  be  in 
compliance.  Once  the  IIM  Code  comes 
into  effect,  port  states  around  the  world 
will  check  foreign  flag  vessels  for 
compliance  as  port  calls  are  made. 

Companies  which  own  or  operate 
non-SOLAS  vessels  would  be 
encouraged  to  voluntarily  adopt 
practices  which  comply  with  the 
provisions  of  the  ISM  Code.  If  such 
companies  were  determined  to  be  in 
compliance,  these  companies  and 
vessels  would  be  certified. 

The  Coast  Guard  is  interested  in 
receiving  comments  on  the  potential 
costs  and  benefits  of  this 
implementation  and  on  the  issues 
discussed  in  this  notice.  Specifically, 
the  Coast  Guard  is  interested  in 
receiving  comments  on  methods  by 
which  the  Coast  Guard  can  ensure 
effective  compliance  with  ISM  Code 
standards,  while  minimizing  the  burden 
and  costs  to  the  maritime  industry. 

Implementation  of  the  Code  will 
entail  a  significant  philosophical  shift  in 
the  approach  to  safety  at  sea  and 
environmental  protection.  Because  of 
this,  the  Coast  Guard  has  decided  to 
hold  a  public  meeting  in  order  to  gather 
public  and  industry  input  at  early  stages 
of  the  development  of  its  implementing 
regulations. 


Dated;  September  12, 1994. 

J.C.  Card, 

Bear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

IFR  Doc.  94-23019  Filed  9-15-94;  8:45  am) 
BILUNQ  COOC  4»10-14-M 


Federal  Aviation  Administration 
[Docket  No.  27782] 

Proposed  Policy  Regarding  Airport 
Rates  and  Charges 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  policy; 
extension  of  comment  period  and 
statement  of  intent  to  issue 
supplemental  notice. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  of  Proposed  Policy  Regarding 
Airport  Rates  and  Charges,  Docket  No. 
27782  (59  FR  29874,  June  9, 1994)  until 
October  15, 1994.  By  a  notice  published 
August  10, 1994,  the  comment  period 
on  the  Notice  of  Proposed  Policy  was 
extended  until  September  15, 1994  (59 
FR  41194,  August  10, 1994).  As  a  result 
of  enactment  of  the  Federal  Aviation 
Administration  Authorization  act  of 
1994  (1994  Authorization  Act),  the 
Department  of  Transportation  and 
Federal  Aviation  Administration  (DOT/ 
FAA)  have  determined  that  the 
publication  of  a  supplemental  notice  of 
proposed  policy  may  be  in  order.  This 
notice  is  being  published  to  advise 
interested  persons  of  the  intention  to 
publish  a  supplemental  notice  and  to 
provide  for  an  extension  of  the  comment 
period  to  permit  commenters  to  review 
and  respond  to  the  supplemental  notice 
in  their  comments. 

DATES:  The  comment  period  is  extended 
from  September  15, 1994,  to  October  15. 
1994. 

ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to;  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Dockets  No.  27782,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  “Docket  No.  27782.” 
Comments  on  this  Notice  may  be 
examined  in  room  915G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Barry  Molar.  Airports  Law  Branch 
(AGC-610),  Office  of  the  Chief  Counsel. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3473. 


SUPPLEMENTARY  INFORMATION:  On  June  9. 
1994,  the  Office  of  the  Secretary  of 
Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  “Proposed  Policy  Regarding 
Airport  Rates  and  Charges,”  listed  and 
explained  the  principles  that  the  OST 
and  the  FAA  believe  define  Federal 
policy  on  the  rates  and  fees  that  an 
airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  Notice 
94-18,  a  notice  of  proposed  rulemaking 
entitled  “Rules  of  Practice  for  Federally 
Assisted  Airports,”  (Rules  of  Practice) 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements 
involving  rates  and  charges  and  other 
airport-related  requirements  (59  FR 
29880,  June  9, 1994). 

The  FAA  Authorization  Act  of  1994, 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
on  August  23, 1994.  The  1994 
Authorization  Act  includes  provisions 
providing  new  policy  guidance  on  the 
reasonableness  of  airport  rates  and 
charges  and  that  direct  the  Secretary  of 
Transportation  to  adopt  guidelines, 
policies  and  procedures  for  resolving  air 
carrier/airport  disputes  over  the 
reasonableness  of  landing  fees.  The 
1994  Authorization  Act  directs  that 
such  guidelines,  policies  and 
procedures  be  adopted  within  90  days 
after  enactment.  The  90-day  deadline  is 
November  21, 1994. 

One  air  carrier  has  already  suggested 
that  the  current  notipe  of  proposed 
policy  should  be  withdrawn  as 
inconsistent  with  the  1994 
Authorization  Act.  We  do  not  agree  that 
the  1994  Authorization  Act  requires  so 
extensive  a  revision  to  the  notice  of 
proposed  policy.  However,  based  on 
initial  review  of  the  new  statutory 
provisions,  some  modifications  to  the 
proposed  policy  may  be  in  order  to 
assure  that  the  proposed  policy 
conforms  to  the  statute.  Accordingly, 
the  OST  and  the  FAA  intend  to  publish 
a  supplemental  notice  of  proposed 
policy  with  the  modifications  we 
consider  to  be  appropriate. 

Because  the  supplemental  notice  is 
not  ready  to  publish  at  this  time,  we 
have  concluded  that  an  extension  of  the 
comment  period  until  October  15  is 
appropriate.  This  extension  of  the 
comment  period  should  assure  that 
interested  persons  have  an  opportunity 
to  review  and  address  the  supplemental 
notice  in  their  comments  and  should 
not  preclude  the  OST  and  the  FAA  from 
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nieeiing  the  statutory  deadline  for 
publication  of  final  policy  guidance. 

In  view  of  the  statutory  deadline, 
turther  extensions  of  the  comment 
period  are  not  anticipated.  We  intend  to 
publish  the  supplemental  notice  by 
October  1  T994 

The  FAA  is  simultaneously 
publishing  a  separate  notice  in  the 
federal  Register  with  respect  to  the 
proposed  Rules  of  Ptactice.  The  notice 
withdraws  proposed  subpart  J,  Alternate 
Procedure  for  Certain  Complaints 
Concerning  Airport  Rates  and  Charges 
and  extends  the  comment  period  on  the 
remainder  of  the  proposal  until 
December  1 .  1994  In  a  separate  action, 
DOT  intends  to  publish  for  comment 
proposed  amendments  to  14  CFR  Part 
102  to  provide  procedures  for  resolution 
ot  airport/air  carrier  disputes  over 
airport  rates  and  charges  by  October  15, 

1 994  It  is  anticipated  that  the  comment 
period  for  the  Part  302  proposal  would 
not  exceed  15  days 

Issued  in  Washington.  DC  on  September 
\2  1994 

Stephen  H.  Kaplan. 

General  Counsel.  Department  of 
Transportation 

IFR  Doc  94-23023  Filed  9-13-94;  3:34  pml 

BILLING  CODE  4910-13-M 


Minneapolis>St  Paul  International 
(Wold-Chamberlain)  Airport, 
Minneapolis,  MN;  Approval  of  Noise 
Compatibility  Program 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Metropolitan 
Airports  Commission  (MAC)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  Oiv 
December  10, 1993,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  Metropolitan 
Airports  Commission  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  June  8, 1994,  the 
Assistant  Administrator  approved  the 
Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  noise 
compatibility  program.  Of  the  twenty 
two  (22)  noise  abatement  (NA)  and  land 
use  (LU)  measurers  included  in  the 
program,  thirteen  (13)  were  approved 
outright,  six  (6)  were  approved  on  a 


voluntary  basis,  and  the  remaining  three 
(3)  were  disapproved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Minneapolis-St 
Paul  International  (Wold-Chamberlain) 
Airport  noise  compatibility  program  is 
June  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Dougherty,  Federal  Aviation 
Administration,  Airports  District  Office, 
6020  28th  Avenue  ^uth,  Minneapolis, 
MN  55450-2706,  (612)  725-4222. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Minneapolis- 
St  Paul  International  (Wold- 
Chamberlain)  Airport,  effective  June  8, 
1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150. 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 


agreements,  or  intrude  into  areas  pre¬ 
empted  by  the  Federal  Government;  and 
(a)  Program  measures  relating  to  the 
use  of  fli^t  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concemii^  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Minneapolis- 
Airports  District  Office  in  Minneapolis, 
Minnesota. 

The  Metropolitan  Airports 
Commission  submitted  to  the  FAA  on 
Marcy  30, 1992  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  November  1, 1990 
through  March  16, 1992.  The 
Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  December 
10, 1993.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  January  5, 1994. 

The  Minneapolis-St  Paul  International 
(Wold-Chamberlain)  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
through  the  year  1996.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  December  10, 1993,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  t^  use  of 
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new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180  day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twenty  two  (22)  proposed  actions  for 
noise  mitigation  on  and/or  off  the 
Airport.  The  FAA  completed  its  review 
and  determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Assistant 
Administrator  for  Airports  effective  June 

8, 1994. 

Outright  approval  was  granted  for 
thirteen  (13)  of  the  specific  program 
elements,  six  (6)  elements  were 
approved  on  a  voluntary  basis  only,  and 
the  remaining  three  (3)  were 
disapproved.  The  three  disapproved 
elements  consisted  of  an  extension  of 
Runway  4/22,  which  was  disapproved 
for  purposes  of  the  Part  150;  a  Standard 
instrument  Procedure  (SID),  which  was 
disapproved  due  to  safety  and  efficiency 
concerns;  and  a  fi'eeze  on  Stage  2 
operations  during  the  nighttime  hours, 
which  was  disapproved  since  the 
required  Part  161  process  had  not  been 
successfully  completed.  Additional 
information  is  provided  in  the  Noise 
Compatibility  Plan  and  in  the  Record  of 
Approval. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  on  June 

8, 1994.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the 
submittal,  are  available  for  review  at  the 
FAA  office  listed  above,  the  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW,  Room  617, 
Washington,  DC  and  at  the 
administrative  offices  of  the 
Metropolitan  Airports  Commission 
located  at  6040  28th  Avenue  South, 
Minneapolis,  Minnesota. 

Questions  on  this  FAA  determination 
may  be  directed  to  the  individual 
named  above  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Minneapolis,  Minnesota  on 
August  10, 1994. 

Robert  A.  Huber, 

Acting  Manager,  Minneapolis  Airports 
District  Office,  Minneapolis,  Minnesota,  FAA 
Great  Lakes  Region. 

(FR  Doc.  94-22904  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 

OATES:  The  meeting  will  be  held  from 
October  17  through  October  20, 1994, 
from  9  a.m.  to  5  p.m.  each  day. 

ADDRESS:  The  meeting  will  be  held  in 
the  MacCracken  Room  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Frank  Price,  Executive  Director, 
ATPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  19(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  from  October  17  through  October 

20, 1994,  in  the  MacCracken  Room  at 
the  Federal  Aviation  Administration, 

800  Independence  Avenue  SW., 
Washington,  DC. 

The  agenda  for  this  meeting  will  cover 
a  continuation  of  the  Committee’s 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  October  14, 1994,  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from 
January  9-12, 1995,  in  Houston,  Texas. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 


Issued  in  Washington,  DC,  on  September  9, 
1994. 

W.  Frank  Price, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 

(FR  Doc.  94-22905  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


RTCA,  Inc.;  Special  Committee  184 
Third  Meeting;  Minimum  Performance 
and  Installation  Standards  for  Taxi- 
Hold  Position  Lights 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C. ,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  184 
meeting  to  be  held  October  3-4, 1994, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC  20036. 

The  agenda  is  as  follows:  (1) 
Administrative  announcements;  (2) 
Chairman’s  introductory  remarks;  (3) 
Review  and  Approval  of  meeting 
agenda;  (4)  Review  and  approve  minutes 
of  last  meeting;  (5)  Review  of  draft 
documents;  (6)  .Work  group  drafting 
session;  (7)  Other  business;  (8)  Set 
agenda  for  next  meeting;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C.,  on  September 

13, 1994. 

Steve  Zaidman, 

Acting  Designated  Officer. 

(FR  Doc.  94-22971  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Fort  Dodge  Regional  Airport,  Fort 
Dodge,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fort  Dodge 


Federal  Register  /  Vol,  59,  No.  179  /  Friday,  September  16,  1994  /  Notices 


47671 


Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFR  Part  158). 

OATES:  Commits  must  be  received  on 
or  before  October  17, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,.  Central  Region, 

Airports  Division,  602  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brad 
Hagen,  Director  of  Aviation,  Ft.  Dodge 
Regional  Airport  at  the  following 
address:  Fort  Dodge  Re^onal  Airport, 
R.R.  2,  Fort  Dodge,  Iowa  50501. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Fort  Dodge 
Regional  Airport  Commission  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elbe  Anderson,  PFC  Coordinator,  FAA, 
Central  Region,  Airports  Division,  601 
E.  12th  Street,  Kansas  City,  MO  64106, 
(816)  426-7425.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Fort  Dodge  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  156). 

On  August  10, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Fort  Dodge  Airport 
Commission,  was  not  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  Airport 
Commission  submitted  supplemental 
information  on  August  31, 1994,  to 
complete  the  application.  The  FAA  will 
approve  or  disapprove  the 
supplemented  application,  in  whole  or 
in  part,  no  later  than  December  29, 

1994. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

February,  1995 

Proposed  charge  expiration  date:  March, 
2000 

Total  estimated  PFC  revenue:  $157,222 
Brief  description  of  proposed  project(s): 
Runway  12/30  Overlay,  Taxiways 
A,  B,  C  &  D  Slurry  Seal;  Installation 
of  Part  139  airfield  signs  and 
perimeter  fence. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORM.ATION  CONTACT’’. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Ft.  Dodge 
Regional  Airport,  Fort  Dodge,  Iowa. 

Issued  in  Kansas  City,  Missouri  on. 
September  2, 1994. 

George  A.  Hendon, 

Manager,  Airports  Division  Central  Region. 
[FR  Doc.  94-22906  Filed  9-15-94:  8:45  am) 
BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmentai  Impact  Statement: 
Baldwin  County,  Alabama 

AGENCY:  Federal  Highway 
Administration  (FHWA), DOT. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Notice  of  Intent  (NOI)  published  on  July 
15, 1993,  for  a  project  from  SR  182  at 
Orange  Beach  to  Baldwin  County  Road 
95  is  revised  to  include  the  segment  of 
the  route  from  Baldwin  County  Road  95 
north  to  I-IO. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery.  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
Mr.  G.  M.  Roberts,  Alabmna  Department 
of  Transportation,  1409  Coliseum 
Boulevard,  Montgomery,  Alabama 
36130,  Telephone  (205)  242-6311. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 


Alabama  Department  of  Transportation, 
is  preparing  two  (2)  Environmental 
Impact  Statements  (EIS’s)  for  Alabama 
Project  MAOA-O200(  ).  The  proposal  is 
to  construct  a  multi-lane,  limited  access 
facility  from  Alabama  State  Route  182 
near  Orange  Beach  north  to  Interstate 
Highway  10.  The  project  length  is 
approximately  40.23  kilometers  (25 
miles).  The  new  highway  will  serve  as 
a  proposed  hurricane  evacuation  route 
for  Orange  Beach  and  surrounding 
commimities  to  Interstate  10  facilitating 
faster  and  more  efficient  evacuation 
during  emergencies.  A  Notice  of  Intent 
for  Alabama  Project  MAOA-0200(6),  the 
portion  of  the  proposed  hurricane 
evacuation  route  from  Alabama  State 
Route  182  near  Orange  Beach  north  to 
Baldwin  County  Road  95  including  a 
bridge  across  Wolf  Bay,  was  published 
on  July  15, 1993.  It  is  now  intended  to 
circulate  the  draft  EIS’s  for  the  portion 
contained  in  the  July  15, 1993,  NOI  and 
the  portion  from  Baldwin  County  Road 
95-  north  to  Interstate  Highway  10 
concurrently  with  an  executive 
summary  of  cumulative  impacts. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations, 

(2)  a  no  action  alternative,  and  (3) 
postponing  of  action  alternative. 

Early  coordination  has  been  initiated 
with  Federal,  State,  and  local 
environmental  agencies  and  ofiicials. 
Public  involvement  meetings  were  held 
on  November  16  and  17, 1992,  at  Orange 
Beach  and  Eleanor,  respectively. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205,  Highway.  Research, 
Planning,  and  Construction.  The  provisions 
of  OMB  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally-assisted  programs  and  projects 
apply  to  this  program). 

Issued  on: 

Joe  D.  Wilkerson, 

Division  Administrator,  Montgomery, 
Alabama. 

(FR  Doc.  94-22912  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  4910-22-M 


47672 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  179 
Friday,  September  16,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:45  a.m.,  Friday, 
September  30, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-23073  Filed  9-14-94;  9:24  am) 
BILLING  CODE  6351*01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:30  a.m.,  Friday, 
September  30, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23072  Filed  9-14-94:  9:24  am] 
BILLING  CODE  6351-01-M  v 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  date:  10:30  a.m.,  Tuesday, 
September  27, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23071  Filed  9-14-94;  9:24  am] 
BILLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
September  27, 1994. 

PLACE:  2033  K  St.,  MW.,  Washington, 
DC,  L,ower  Lobby  Hearing  Room. 
STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED:  Briefing  by 
the  Division  of  Economic  Analysis  on 
their  Report  on  an  Intraday  Analysis  of 
Beef  Packer  Trading  in  Live  Cattle 
Futures. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23070  Filed  9-14-94;  9:24  am] 
BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  47007. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  Tuesday, 

September  20, 1994. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  cancelled  the  meeting 
to  discuss  enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-23069  Filed  9-14-94;  9:24  am] 
BILLING  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY  COMMISSION 
TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
September  21, 1994. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Udocaine  and  Dibucaine 
The  staff  will  brief  the  Commission  on  a 
child-resistant  packaging  requirement  under 
the  Poison  Prevention  Packaging  Act  for  the 
topical  anesthetics  lidocaine  and  dibucaine. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  September  14, 1994. 

Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  94-23155  Filed  9-14-94;  2:53  pm] 
BILLING  CODE  635S-01-M 


CONSUMER  PRODUCT  SAFETY  COMMISSION 
TIME  AND  DATE:  9  a.m.,  Tuesday, 
September  20, 1994. 


LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Strings  on  Children 's  Clothing 
The  staff  will  brief  the  Commission  on 
options  to  address  risks  to  children  from 
entanglement  in  strings  or  cords  on  their 
clothing. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highw'ay, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  September  14, 1994. 

Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  94-23154  Filed  9-14-94;  2:53  pm] 
BILLING  CODE  635S-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Monday,  September  19, 1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Monday, 
September  19, 1994,  which  is  scheduled 
to  commence  at  9;30  a.m.,  in  Room  856, 
at  1919  M  Street,  NW.,  Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 —  Cable  Services — ^Title:  Implementation  of 
Section  19  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — ^Annual  Assessment  of  the  Status 
of  Competition  in  the  Market  for  the 
Delivery  of  Video  Programming  (CS  Docket 
No.  94-48).  Summary:  The  Commission 
will  consider  a  Report  to  Congress 
concerning  the  status  of  competition  in  the 
marketplace  for  the  delivery  of  video 
programming. 

2— -Common  Carrier — ^Title:  Applications  of 
ACC  Global  Corp.  and  Alanna  Inc.  to  Resell 
International  Private  Lines  for  the 
Provision  of  Switched  Services  Between 
the  United  States  and  the  United  Kingdom. 
Summary:  The  Commission  will  consider 
applications  seeking  authorization  of 
international  private  line  resale  between 
the  United  States  and  the  United  Kingdom 
which  raise  the  issue  of  whether  the 
United  Kingdom  affords  U.S.-based  carriers 
equivalent  resale  opportunities. 

3 —  Qjmmon  Carrien— Title:  Amendment  of 
Part  68  of  the  Commission’s  Rules 
Concerning  Compatibility  of  PBX  and  KTS 
Systems  with  Enhanced  Emergency  Calling 
Systems  (RM-8181)  and  Inquiry  into  the 
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Compatibility  of  Wireless  Services  with 
Enhanced  Emergency  Calling  Systems. 
Summary:  The  Commission  will  consider 
addressing  the  compatibility  of  enhanced 
911  calling  systems  with  private  branch 
exchanges,  key  telephone  systems,  and 
wireless  services. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Susan  Lewis  Sallet, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-23096  Filed  9-14-84;  11:30  am) 
BILLING  CODE  6712-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  21, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  14, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-23110  Filed  9-14-94;  12:27  pm) 
BILLING  CODE  621(M)1-P 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  FR  46701, 
September  9, 1994]. 

STATUS:  Open  meeting. 


PLACE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  September 
9, 1994. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  open  meeting  scheduled  for 
Wednesday,  September  14, 1994,  at  2:30 
p.m.  has  been  cancelled. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  chemges  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  September  13, 1994. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-23128  Filed  9-14-94;  2:07  pm) 
BILUNG  CODE  801(M>1-M 


Friday 

September  16,  1994 


Part  II 

Department  of 
Transportation 

Federai  Railroad  Administration 


49  CFR  Part  229,  et  al. 

Power  Brake  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  229,  231,  and  232 
[FRA  Docket  No.  PB-9;  Notice  No.  2] 

RIN  2130-AA73 

Power  Brake  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  FRA  proposes  revisions  to 
regulations  governing  train  and 
locomotive  power  braking  systems.  The 
proposed  revisions  are  designed  to 
achieve  safety  by  better  adapting  the 
regulations  to  the  needs  of 
contemporary  railroad  operations  and 
better  facilitating  the  introduction  and 
use  of  advanced  technologies.  These 
proposed  revisions  are  being  issued  in 
order  to  comply  with  recently  enacted 
legislation,  to  respond  to  petitions  for 
rulemaking,  and  to  address  areas  of 
concern  derived  from  experience  in  the 
application  of  existing  standards. 

DATES:  Written  Comments:  Written 
comments  must  be  received  by 
December  31, 1994.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expenses  or  delay. 

Public  Hearings:  A  series  of  public 
hearings  will  be  held  on  the  dates  and 
at  the  locations  listed  below  to  provide 
interested  parties  the  opportunity  to 
comment  on  the  proposed  revisions 
contained  in  the  NPRM. 

The  dates  of  the  public  hearings  are 
as  follows: 

Monday,  October  24  and  Tuesday, 
October  25, 1994  at  9  a.m.  in 
Washington,  EX^. 

Tuesday,  November  1  and  Wednesday, 
November  2, 1994  at  9  a.m.  in 
Chicago,  Illinois. 

Friday,  November  4, 1994  at  9  a.m.  in 
Newark,  New  Jersey. 

Wednesday,  November  9, 1994  at  9  a.m. 
in  Sacramento,  California. 

Any  person  wishing  to  participate  in 
a  public  hearing  should  notify  the 
Docket  Clerk  at  the  address  provided 
below  at  least  five  working  days  prior  to 
the  date  of  the  hearing.  This  notification 
should  identify  the  hearing  in  which  the 
person  wishes  to  participate,  the  party 
the  person  represents,  and  the  particular 
subject  matter(s)  the  person  plans  to 
address.  The  notification  should  also 
provide  the  Docket  Clerk  with  the 
participant’s  mailing  address.  FRA 
reserves  the  right  to  limit  participation 
in  the  hearings  of  persons  who  fail  to 
provide  such  notification. 


ADDRESSES:  (1)  Written  Comments: 
Address  conunents  to  the  Docket  Clerk, 
Office  of  Chief  Counsel,  RCC-30, 

Federal  Railroad  Administration,  400 
Seventh  Street  SW.,  Room  8201, 
Washington,  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number,  and  five  copies  should  be 
submitted.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  The  dockets 
are  housed  in  Room  8201  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  EX]  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  holidays. 

(2)  Public  Hearings:  Hearings  to 
discuss  particular  issues  will  be  held  at 
these  locations: 

Washington,  DC:  Nassif  Building, 
Conference  Room  2230,  400  Seventh 
Street  SW.,  Washington,  DC. 

Topics:  Issues  relevant  to  all 
operations. 

Chicago:  U.S.  Army  Corps  of 
Engineers,  12th  Floor  Conference  Room, 
111  North  Canal  Street,  Chicago,  Illinois 

Topics:  Issues  relevant  specifically  to 
freight  operations. 

Newark:  Peter  W.  Rodino  Federal 
Building,  Conference  Room  204-205, 

970  Broadway,  Newark,  New  Jersey 

Topics:  Issues  relevant  specifically  to 
passenger  and  conunuter  operations. 

Sacramento:  Clarion  Hotel,  700  16th 
Street,  Sacramento,  California  Teh  (800) 
443-0880 

Topics:  Issues  relevant  to  all 
operations. 

Persons  desiring  to  participate  in  any 
of  the  hearings  should  notify  the  I3ocket 
Clerk  by  writing  to:  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-L.arssen,  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety,  RRS-14,  Room  8326,  FRA,  400  ' 
Seventh  Street  SW.,  Washington,  DC 
20590  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
FRA,  400  Seventh  Street  SW., 
Wasliington,  DC  20590  (telephone  202- 
366-0628). 

SUPPLEMENTARY  INFORMATION: 

INTRODUCTION 

Background 

49  U.S.C.  §  20141  (formerly  contained 
in  Section  7  of  the  Rail  Safety 


Enforcement  and  Review  Act  (RSERA), 
Pub.  L.  No.  102-365  (September  3, 

1992),  amending  Section  202  of  the 
Federal  Railroad  Safety  Act  (FRSA)  of 
1970,  formerly  codified  at  45  U.S.C.  421, 
431  et  seq.),  by  adding  a  new  subsection 
related  to  power  brake  safety  which 
states: 

(r)  POWER  BRAKE  SAFETY.— (1)  The 
Secretary  shall  conduct  a  review  of  the 
E)epartment  of  Transportation’s  rules 
with  respect  to  railroad  power  brakes, 
and  not  later  than  Detember  31, 1993, 
shall  revise  such  rules  based  on  such 
safety  data  as  may  be  presented  during 
that  review. 

(2)  In  carrying  out  paragraph  (1),  the 
Secretary  shall,  where  applicable, 
prescribe  standards  regarding  dynamic 
brake  equipment. 

(3) (A)  The  Secretary  shall  require  2- 
way  end  of  train  devices  (or  devices  able 
to  perform  the  same  function)  on  road 
trains  other  than  locals,  road  switchers, 
or  work  trains  to  enable  the  initiation  of 
emergency  braking  from  the  rear  of  the 
train.  The  Secretary  shall  promulgate 
rules  as  soon  as  possible,  but  not  later 
than  December  31, 1993,  requiring  such 
2-way  end  of  train  devices.  Such  rules 
shall  at  a  minimum — 

(i)  set  standards  for  such  devices 
based  on  performance; 

(ii)  prohibit  any  railroad,  on  or  after 
the  date  that  is  one  year  after 
promulgation  of  such  rules,  from 
acquiring  any  end  of  train  device  for  use 
on  trains  which  is  not  a  2-way  device 
meeting  the  standards  set  under  clause 

(i); 

(iii)  require  that  such  trains  be 
equipped  with  2-way  end  of  train 
devices  meeting  such  standards  not  later 
than  4  years  after  promulgation  of  such 
rules;  and 

(iv)  provide  that  any  2-w’ay  end  of 
train  device  acquired  for  use  on  trains 
before  such  promulgation  shall  be 
deemed  to  meet  such  standards. 

(B)  The  Secretary  may  consider 
petitions  to  amend  the  rules 
promulgated  under  subparagraph  (A)  to 
allow  the  use  of  alternative  technologies 
which  meet  the  same  basic  performance 
requirements  established  by  such  rules. 

(C)  In  developing  the  rules  required 
by  subparagraph  (A),  the  Secretary  shall 
consider  data  presented  under 
paragraph  (1). 

(4)  The  Secretary  may  exclude  from 
the  rules  required  by  paragraphs  (1),  (2). 
and  (3)  any  category  of  trains  or  rail 
operations  if  the  Secretary  determines 
that  such  an  exclusion  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety.  The  Secretary  shall  make  public 
the  reasons  for  granting  any  such 
exclusion.  The  Secretary  shall  at  a 
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minimum  exclude  from  the 
requirements  of  paragraph  (3) — 

(A)  trains  that  have  manned  cabooses; 

(B)  passenger  trains  with  emergency 
brakes; 

(C)  trains  that  operate  exclusively  on 
track  that  is  not  p^  of  the  general 
railroad  system; 

(D)  trains  that  do  not  exceed  30  miles 
per  hour  and  do  not  operate  on  heavy 
grades,  except  for  any  categories  of  such 
trains  specifically  designated  by  the 
Secretary;  and 

(E)  trains  that  operate  in  a  push  mode. 
Pub.  L.  No.  102-365,  §  7;  45  U.S.C. 

431{r).  . 

On  December  31, 1992,  FRA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
concerning  the  possible  revision  of  the 
power  brake  regulations  (57  FR  62546). 
The  ANPRM  provided  background 
information  and  presented  questions  on 
various  subjects  including:  the  use  and 
design  of  end-of-train  (EOT)  telemetry 
devices;  the  air  flow  method  of  train 
brake  testing;  the  additional  testing  of 
train  air  brakes  during  extremely  cold 
weather;  the  training  of  employees  to 
perform  train  brake  tests  and 
inspections;  computer-assisted  braking 
systems;  the  operation  of  dynamic 
brakes  on  locomotives;  and  other 
miscellaneous  subjects  relating  to 
conventional  brake  systems  as  well  as 
information  regarding  high  sp>eed 
passenger  train  brakes.  The  questions 
presented  in  the  ANPRM  on  the  various 
topics  were  intended  as  fact-finding 
tools  and  were  intended  to  elicit  the 
views  of  those  persons  outside  FRA 
charged  with  ensuring  compliance  with 
the  power  brake  regulations  on  a  day-to- 
day  basis. 

Following  publication  of  the  ANPRM, 
FRA  conducted  four  days  of  technical 
workshops  in  early  1993  to  elicit 
information  and  views.  Workshops  were 
conducted  in  Kansas  City,  Missouri  on 
February  17;  in  Chicago,  Illinois  on 
March  2  and  3;  and  in  Newark,  New 
jersey  on  March  9.  These  workshops 
were  attended  by  at  least  seventeen 
railroads,  three  organizations 
representing  railroads,  four  labor 
organizations  and  various  individual 
members  of  the  organizations,  foiu 
manufacturers  of  train  brake-related 
equipment,  and  several  governmental 
agencies.  Written  comments  were 
received  from  most  of  these  parties  or 
their  individual  members.  In  addition  to 
the  written  comments  received  from  the 
parties  that  attended  the  workshops, 
written  comments  were  also  received 
from  one  other  railroad,  one  state  public 
utilities  commission,  one  state  transit 
authority,  and  one  private  citizen. 
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FRA  has  carefully  considered  all  of 
the  oral  and  written  comments  offered 
by  the  various  parties.  The  resulting 
Notice  of  Proposed  Rulemaking  (NPRM) 
is  based  on  these  comments  as  well  as 
FRA’s  experience  with  enforcing  the 
current  power  brake  regulations. 

Prologue 

FRA’s  institutional  experience  in 
locomotive  and  train  biding  safety 
extends  backwards  in  time  to  creation  of 
the  Department  of  Transportation  in 
1967  (at  which  time  the  Bureau  of 
Railroad  Safety  and  its  functions  were 
transferred  from  the  Interstate 
Commerce  Commission),  to  the  passage 
of  the  Power  or  Train  Brakes  Safety 
Appliance  Act  of  1958,  and  ultimately 
to  the  passage  of  the  original  Safety 
Appliance  Act  100  years  ago.  Current 
FRA  personnel  have,  during  prior  years, 
served  in  a  variety  of  capacities  on  every 
major  railroad.  Each  of  them  has  been 
exposed — in  their  combined  Federal 
and  private  sector  careers — to  a  vastly 
richer  panorama  of  American 
railroading  than  most  railroad 
employees  will  enjoy  in  a  lifetime. 

These  railroad  safety  inspectors, 
supervisors,  and  managers  contribute 
daily  to  the  rulemaking  judgments 
ultimately  expressed  by  the  Federal 
Railroad  Administrator,  and  the  agency 
has  made  a  special  effort  in  this 
proceeding  to  tap  the  knowledge  that 
these  individuals  possess  to  ascertain 
the  means  by  which  public  and 
employee  safety  may  be  secured. 

The  experience  of  the  agency  yields 
the  following  broad  findings.  These 
finding  are  based  up>on  hundreds  of 
accident  investigations,  tens  of 
thousands  of  days  of  inspection  activity, 
and  hundreds  of  thousands  of  contacts 
with  railroad  employees,  supervisors, 
and  managers,  as  well  as  the  comments 
to  this  docket: 

•  In  general,  locomotive  and  train 
brake  safety  is  good.  Investments  in 
improved  technology  offer  the 
possibility  of  further  progress  in  the 
future. 

•  However,  exceptions  to  this  rule  are 
numerous  and  persistent. 

•  Exceptions  often  derive  fi-om 
railroads’  attempts  to  speed  the 
provision  of  efficient  transportation 
services. 

•  The  current  structure  of  the 
regulations  tends  to  impede  efficient 
provision  of  transportation  services, 
while  creating  incentives  to  evade  the 
regulations  and  imposing  certain 
requirements  that  are  not  effective  in 
practice. 

•  Accordingly,  continuation  of  the 
current  regulatory  structure — which 
with  every  passing  year  becomes  less 
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well  adapted  to  the  current  realities  of 
the  industry — is  likely  to  erode  safety 
over  time. 

Train  Brake  Inspections 

The  principal  problems  addressed  in 
this  notice  concern  the  safety  of 
conventional  height  trains.  In 
particular,  the  current  regulations  focus 
great  attention  on  intensive  and  often 
repetitive  train  brake  inspections 
conducted  at  departure  from  major 
terminals  and  at  fixed  intervals  en  route. 
Under  these  circumstances,  tremendous 
incentives  exist  to  “overlook”  or  fail  to 
inspect  rigorously  for  what  may  be 
viewed  as  minor  defects  on  individual 
cars.  In  some  cases,  personnel  have  been 
instructed  to  disregard  defective 
conditions  in  order  to  move  trains,  after 
which  FRA  has  often  been  required  to 
resolve  (or  attempt  to  resolve)  disputed 
claims  of  responsibility  in  the  context  of 
enforcement  actions. 

This  system  encourages  railroads  to 
assign  inspection  duties  to  train  crews 
who — while  notably  competent  and 
alert  in  their  normal  duties — have  often 
received  little  training  in  inspection  of 
increasingly  diverse  power  brake 
arrangements  and  other  safety-critical 
components  of  freight  equipment.  As  a 
result  of  this  and  other  factors,*  the 
number  of  qualified  mechanical 
personnel  employed  by  the  railroads 
and  the  number  of  locations  at  which 
such  personnel  are  deployed  have 
declined  rapidly.  In  a  system  that 
ensures  minimum  economies  of  scale, 
repair  trucks  equipped  with  an 
increasing  array  of  equipment  are  then 
used  to  provide  spot-repair  capability  at 
outlying  points  in  cases  where  cars 
cannot  be  moved  safely  prior  to  repair 
(or  where,  as  in  the  case  of  the  statutory 
power  brake  requirements,  mo\  ement  is 
prohibited  by  law).  Although  this 
process  of  consolidation  and  adaptation 


'  FRA  is  intimately  familiar  with  other  factors  that 
complicate  this  analysis.  In  particular,  the 
competitive  environment  fostered  by  deregulation 
of  the  motor  carrier  and  railroad  industries  has  led 
to  intensive  cost  cutting  through  rationalization  of 
plant,  more  effective  utilization  of  equipment, 
substitution  of  automated  information  systems  for 
manual  systems,  and  reduction  of  payrolls  through 
reductions  in  force  and  contracting  out  of  work 
previously  performed  by  railroad  employees.  For 
the  railroads,  reducing  employment  become  an 
imperative  that  threatens  to  drive  itself  out  of 
control.  For  instance,  the  Railroad  Retirement 
System  depends  upon  employer  contributions  on 
behalf  of  less  than  275.000  employees  to  support 
over  372.000  retirees.  With  every  employee 
removed  from  the  rolls,  the  likelihood  increases 
that  further  increases  in  Railroad  Retirement  Taxes 
will  be  required— creating  further  perceived 
incentives  to  reduce  emplo3nnent. 

A  long-term  shift  in  car  ownership  has  also 
affected  railroad  employment  decisions. 
Approximately  40  percent  of  the  freight  car  fleet  is 
now  privately  owned,  including  virtually  all  tank 
cars  used  in  revenue  service. 
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may  have  been  both  necessary  and 
healthy  in  its  earlier  stages,  it  now 
threatens  to  leave  the  railroads  short  of 
qualified  mechanical  forces  and 
excessively  dependent  on  contract 
repair  facilities. 

Adequate  deployment  of  mechanical 
employees  will  remain  necessary  for  the 
foreseeable  futmre,  both  to  foster  power 
brake  safety  and  to  ensure  that  other 
components  of  locomotives  and  cars  are 
adequately  inspected  and  maintained. 
Federal  regulations  should  encourage 
this  process  through  reasonably 
structured  incentives  while  avoiding 
any  attempt  at  micromanagement  of 
business  decisions.  This  notice 
embodies  a  strategy  to  achieve  safety  in 
the  short  term — train  by  train — while 
encouraging  adequate  deployment  of 
mechanical  personnel  to  provide  the 
eyes,  hands  and  minds  necessary  for 
effective  maintenance  of  railroad  rolling 
stock. 

General  Revision  of  Standards  for 
Freight  and  Passenger  Service 

Commenters  in  this  proceeding  have 
noted,  and  FRA  agrees,  that  the  current 
regulations  fail  to  adequately  delineate 
between  requirements  for  conventional 
freight  braking  systems  and  the  more 
diverse  systems  for  various  categories  of 
passenger  service.  FRA  also  agrees  that 
the  regulations  should  be  updated  to 
recognize  contemporary  electronic 
systems  that  are  used  to  control 
elements  of  power  brake  systems. 
Finally,  FRA  has  learned  over  years 
since  passage  of  the  Power  or  Train 
Brakes  Safety  Appliance  Act  of  1958, 
which  required  adoption  of  the 
Association  of  American  Railroads’ 
(AAR)  recommended  practices  as 
regulatory  text,  that  improvements  in 
clarity  are  badly  needed. 

Accordingly,  FRA  proposes  a 
comprehensive  revision  of  the 
regulations  that  preserves  useful 
elements  of  the  current  system  in  the 
framework  of  an  entirely  new 
document. 

The  resulting  proposed  changes 
balance  the  concerns  of  rail  labor  and 
management  and  would  increase  the 
effectiveness  of  the  regulations.  The 
NPRM  includes  significant  incentives  to 
the  railroads  to  encourage  the  use  of 
qualified  mechanical  forces  to  conduct 
train  brake  system  tests  at  major 
terminals  where  long-haul  trains 
originate.  The  NPRM  also  proposes 
requirements  to  check  abuses  in  the 
single  car  test  program.  The  overall 
regulatory  proposal  focuses  on  safety 
performance  rather  than 
micromanagement  of  the  railroads. 

In  developing  this  proposal  FRA 
engaged  in  a  systems  approach  to  the 


power  brake  regulations.  FRA 
considered  all  aspects  of  a  railroad 
operation  and  the  effects  that  the  entire 
operation  has  on  the  train  and 
locomotive  power  braking  systems. 
Therefore,  these  proposed  requirements 
not  only  address  specific  brake 
equipment  and  inspection  requirements, 
but  also  attempt  to  encompass  other 
aspects  of  a  railroad’s  operation  which 
directly  affect  the  quality  and 
performance  of  the  braking  system,  such 
as:  personnel  qualifications; 
maintenance  requirements;  written 
procedures  governing  operation, 
maintenance,  and  inspection;  record 
keeping  requirements;  and  the 
development  and  integration  of  new 
technologies.  Consequently,  FRA  views 
this  proposal  as  an  organic  whole,  with 
any  one  of  its  individual  requirements 
being  necessary  to  ensure  the 
effectiveness  of  the  others. 

As  an  additional  aspect  of  this 
systems  approach,  FRA  considered  the 
role  that  shortline  railroads  have  in 
today’s  freight  industry.  FRA  believes 
that  the  current  marketplace  requires 
Class  I  railroads  and  shortline  railroads 
to  operate  as  an  integrated  system.  Many 
of  today’s  shortlines  rely  on  Class  1 
railroads  for  the  training  of  their 
employees  and  the  maintenance  of  their 
equipment.  In  addition,  many  shortline 
railroads  and  Class  I  railroads 
interchange  and  operate  each  others 
equipment.  Therefore,  except  in  limited 
circumstances,  it  is  impossible,  from  a 
regulatory  standpoint,  to  separate 
shortline  railroads  from  Class  I 
railroads.  Therefore,  in  order  to  ensure 
the  safety  and  quality  of  train  and 
locomotive  power  braking  systems 
throughout  the  entire  freight  industry, 
this  proposal  generally  imposes  a 
consistent  set  of  requirements  on 
shortline  and  Class  I  railroads  as  a 
group.  Although  FRA  recognizes  that 
many  of  the  operational  benefits  created 
by  this  proposal  are  not  available  to 
most  shortline  operations,  FRA  feels 
that  the  integrated  nature  of  the  freight 
industry  requires  that  universally 
consistent  requirements  be  imposed  on 
both  shortline  and  Class  I  railroads. 

The  proposed  rule  is  justified  on  the 
basis  of  operating  cost  savings  to  the 
industry  as  a  whole.  Cost  savings  due  to 
accident/incident  prevention  were 
quantified  to  some  extent  but  were  not 
included  in  the  cost  impact  analysis. 

See  49  CFR  §  225.5.  Although 
significant  accident/incident  reduction 
will  occur  due  to  the  proposed  rule,  the 
benefits  were  not  fully  quantified 
because  of  the  need  to  proceed  with 
satisfaction  of  the  statutory  mandate,  the 
already  positive  benefit  to  cost  ratio, 
and  the  difficulty  associated  with 


quantifying  the  effectiveness  of  some  of 
the  proposals  prior  to  further  public 
comment.  A  detailed  discussion 
regarding  the  quantifying  of  benefits 
derived  from  accident/incident 
reduction  is  provided  in  the  Regulatory 
Impact  section  of  the  preamble  and  in 
the  Appendix  to  the  Regulatory 
Analysis. 

FRA  recognizes  that  some  of  the 
provisions  contained  in  this  proposal 
may  affect  other  FRA  regulations 
currently  in  existence.  For  example,  the 
provisions  regarding  Special  Notices  for 
Repair  for  freight  cars  and  locomotives 
contained  at  Part  216  of  this  chapter  do 
not  address  nonconformity  with  the 
requirements  proposed  in  this  part. 

Other  FRA  regulations  that  may  be 
affected  by  these  proposed  requirements 
are  the  Freight  Car  Safety  Standards,  the 
signal  inspection  standards,  and  the 
Locomotive  Engineer  Qualification 
Standards  contained  at  Parts  215,  236, 
and  240  of  this  chapter  respectively. 
Consequently,  after  issuance  of  a  final 
rule,  FRA  will  make  whatever 
conforming  or  clarifying  changes  to 
FRA’s  other  regulations  that  are  deemed 
necessary. 

Discussion  of  Comments  and  General 
FRA  Conclusions 

For  purposes  of  discussion,  the 
comments  may  be  grouped  in  four 
categories  by  origin:  (1)  Railroad  labor 
organizations  and  their  individual 
members,  (2)  railroad  management 
representatives,  (3)  manufacturers  of 
train  brake  equipment,  and  (4)  other 
commenters.  FRA  noted  both  the 
common  themes  expressed  by  members 
of  these  groups  and  the  many  variations 
on,  and  exceptions  to,  those  themes. 
Discussions  follow  with  respect  to  the 
primary  issues  addressed  by  the 
commenters. 

/.  EOT  Telemetry  Devices 

Since  the  advent  of  EOT  devices, 
technological  advances  have  been  made 
to  incorporate  “two-way 
communication’’  into  the  system.  The 
two-way  EOT  device,  in  addition  to  the 
features  of  the  one-way  EOT  device,  has 
the  ability  of  transmitting  from  the 
controlling  locomotive  an  emergency 
brake  application  that  begins  at  the  rear 
of  the  train.  This  is  a  desirable  feature 
in  event  of  a  blockage  in  the  brake  pipe 
that  would  prevent  the  pneumatic 
transmission  of  the  emergency  brake 
application  throughout  the  entire  train. 
In  1986,  FRA  concluded  that  mandating 
the  installation  of  two-way  EOT  devices 
was  not  warranted.  However,  at  that 
time  FRA  made  a  public  commitment  to 
monitor  developments  in  EOT  device 
technology  and  to  review  the  subject 
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periodically.  51  FR  17300, 17301  (May 
9, 1986). 

Since  1986,  significant  advances  have 
been  made  in  the  development  of  two- 
way  EOT  devices,  and  they  are  now 
commercially  available  in  the  market 
place  from  two  manufacturers.  In 
addition,  FRA  has  received 
recommendations  from  the  National 
Transportation  Safety  Board  (NTSB)  and 
petitions  fit>m  the  United 
Transportation  Union,  the  Brotherhood 
of  Locomotive  Engineers,  the  Oregon 
Public  Utilities  Commission,  the 
Washington  Utilities  and  Transportation 
Commission,  and  the  Montana  Public 
Service  Commission  to  require  two-way 
EOT  devices  on  all  cabooseless  trains 
operating  in  certain  territories. 
Furthermore,  49  U.S.C.  §  20141, 
formerly  contained  at  Section  7  of  the 
RSERA,  which  amends  the  FRSA  by 
adding  a  new  subsection  dealing  with 
power  brakes,  mandates  that  the 
Secretary  of  Transportation  promulgate 
rules  requiring  two-way  EOT  devices. 
Section  20141,  formerly  Section  7  of  the 
RSERA,  sets  out  various  minimum 
requirements  that  any  promulgated  rule 
must  contain.  Consequently,  based  upon 
the  advances  in  technology,  the 
recommendations  and  petitions 
received,  and  the  statutory  mandate, 

FRA  requested  comments  firom 
interested  parties  regarding  the 
exception  of  certain  operations  from  any 
two-way  EOT  device  requirements,  the 
operational  characteristics  of  the 
devices,  the  en  route  failure  of  the 
devices,  and  the  costs  associated  with 
equipping  trains  with  the  devices.  57  FR 
62546,  62550-62551  (Dec.  31, 1992). 

A.  Exceptions  and  Definitions 

The  AAR  and  several  individual 
railroads  recommended  that  remote 
control  operations  and  op>erations  with 
helper  locomotives  located  near  the  end 
of  the  train  be  excepted  from  any  two- 
way  EOT  device  requirements.  The 
commenters  contended  that  in  these 
types  of  operations  the  purpose  of  the 
two-way  EOT  device,  to  initiate  an 
emergency  brake  application 
commencing  at  the  rear  of  the  train, 
disappears  since  either  a  crew  has 
control  of  the  brakes  or  the  locomotive 
placed  near  the  end  of  the  train  is  able 
to  initiate  a  brake  application  from  other 
than  the  head  end  of  the  train.  Union 
Pacific  Railroad  Company  also 
recommended  an  exception  for  all 
empty  trains,  loaded  trains  used  in  short 
turnaround  service  of  sixty  miles  where 
grade  is  not  a  factor,  and  trains  with  less 
than  4,000  trailing  tons.  One  commenter 
also  sought  an  exception  for  trains 
equipped  with  secondary,  fully 
independent  brake  systems  that  would 


require  the  development  of  a  unique 
EOT  device  to  initiate  an  emergency 
application  from  the  rear  of  the  train. 

One  railroad  suggested  that  no 
exception  should  be  given  to  any  trains 
currently  using  one-way  devices  and 
that  all  trains  except  those  operating 
with  an  occupied  caboose  should  be 
equipped  with  two-way  EOT  devices. 

In  cfefining  “mountain  grade”  The 
American  Short  Line  Railroad 
Association  (ASLRA)  and  other 
commenters  recommended  that  the 
definition  should  be  based  on  a  variety 
of  factors  including  tonnage,  length  of 
grade,  speed,  percent  of  grade,  and 
grade  distance.  The  ASLRA  felt  that  a 
definition  based  on  these  factors  would 
be  consistent  with  the  intent  of  Congress 
not  to  require  every  small  railroad  to  fall 
under  the  legislation.  Several  other 
railroad  representatives  recommended 
that  the  definition  of  mountain  grade  be 
based  on  both  the  gradient  and  distance. 
Many  of  the  railroad  commenters 
proposed  definitions  of  1.5-2  percent 
grades  for  a  distance  of  five  miles.  Two 
commenters  addressed  the  definition  of 
“heavy  tonnage,”  stating  that  it  should 
be  defined  as  any  train  weighing  over 
100  tons  per  operative  brake. 

Railroad  representatives  suggested 
that  the  effective  date  of  any  regulation 
requiring  the  use  of  two-way  devices 
should  be  extended  for  the  full  four 
years  permitted  under  the  Act.  The 
commenters  felt  that  the  later  the 
effective  date,  the  fewer  the  number  of 
one-way  devices  that  w’ould  have  to  be 
discarded  and  the  longer  the  time  for 
railroads  to  Spread  out  the  costs  of  the 
new  two-way  devices.  Railroad 
commenters  also  recommended  a 
grandfather  clause  for  any  two-way 
equipment  purchased  prior  to  the 
issuance  of  a  final  rule. 

Labor  representatives  recommended 
that  two-way  devices  should  be  required 
on  all  cabooseless  trains  that  are  not 
specifically  excepted  in  the  RSERA. 
However,  these  commenters  also 
admitted  that  grade  situations  are 
probably  the  area  where  the  devices  are 
most  useful.  Two  labor  representatives 
suggested  requiring  the  use  of  the 
devices  on  grades  of  one  percent  or 
greater.  The  Brotherhood  of  Locomotive 
Engineers  (BLE)  wanted  “mountain 
grades”  defined  as  areas  with  one 
percent  grades  for  two  miles.  One 
individual  conductor  felt  that  two-way 
devices  should  be  mandatory  on  all 
trains  in  which  the  rear  is  unoccupied, 
with  a  weight  in  excess  of  2,000  tons, 
and  a  length  of  greater  than  3,000  feet. 

FRA  Conclusions.  Based  on 
consideration  of  Congress’  purpose  in 
enacting  §  7  of  the  RSERA  and  after 
review  of  the  comments  received  and 


the  accidents  relied  on  for  support  of 
the  use  of  two-way  EOT  devices,  FRA 
feels  that  the  devices  should  be  required 
on  trains  that  operate  at  speeds  in 
excess  of  30  mph  and  on  trains  that 
operate  in  mountain  grade  territories. 
However,  FRA  believes  that  certain 
operations,  other  than  those  specifically 
listed  in  §  7  of  the  RSERA,  should  also 
be  excepted  from  the  requirements 
regarding  two-way  EOT  devices.  FRA 
recognizes  that  the  safety  concerns  for 
requiring  two-way  EOT  devices  are  less 
prevalent  in  operations  (i)  of  trains 
having  the  ability  to  initiate  a  brake 
application  from  other  than  the  front 
end  and  (ii)  of  trains  equipped  with 
fully  independent  secondary  braking 
systems.  FRA  further  agrees  with  several 
of  the  commenters  that  the  definition  of 
“mountain  grade”  must  be  based  on 
some  formula  that  takes  into  account 
not  only  the  percent  of  grade  but  also 
the  length  of  grade  and  the  speed  of  the 
train.  FRA  thinks  that  a  definition  based 
on  these  factors  would  sufficiently  limit 
the  number  of  areas  covered  by  the 
definition,  so  as  not  to  be  overly 
burdensome  to  the  industry,  and  yet 
would  include  those  areas  that  would 
most  benefit  from  the  added  safety 
provided  by  the  two-way  devices. 
Furthermore,  in  order  to  provide  the  , 
industry  time  to  acquire  a  sufficient 
number  of  two-way  EOT  devices  and  to 
ease  the  economic  impact  of  acquiring 
the  devices,  FRA  proposes  to  mandate 
compliance  with  any  final  regulation 
requiring  the  use  of  two-way  EOT 
devices  as  of  January  1, 1997.  Requiring 
earlier  compliance  is  not  warranted  by 
the  marginal  safety  benefits,  and  later 
compliance  would  not  be  consistent 
with  the  spirit  of  the  RSERA  (even  if,  as 
is  possible,  FRA  is  unable  to  issue  a 
final  rule  by  December  31, 1993). 

B.  Operational  Characteristics 

Burlington  Northern  Railroad  (BN) 
reported  that  it  has  used  two-way  EOT 
devices  for  seven  years  and  has  had  no 
reports  of  an  emergency  being  initiated 
from  the  front  end.  Although  BN 
exp>erienced  some  problems  with 
undesired  emergencies  in  the  beginning, 
they  were  due  to  start-up  problems.  CP 
Rail  Systems  reported  that  it  has  about 
700  two-way  devices  in  service  since 
1989  and  has  had  no  undesired 
emergencies  due  to  faulty  operation  of 
the  equipment,  nor  has  it  had  occasion 
to  use  the  devices. 

Several  railroads  that  currently  use 
either  one-way  or  two-way  EOT  devices 
stated  that  they  have  experienced 
effective  communication  between  the 
head  and  rear  units  in  trains  as  long  as 
1.5  and  2  miles.  However,  these 
railroads  also  reported  that  they  have 
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experienced  communication  problems 
in  several  circumstances,  such  as  the 
following:  when  trains  are  split  by  an 
overpass  or  viaduct;  when  trains  operate 
in  some  mountain  or  tunnel  locations; 
and  when  trains  are  in  a  major  yard 
where  bridges,  power  lines,  towers,  and 
industrial  structures  are  more  prevalent. 

Other  railroads  that  have  some 
experience  with  the  devices  stated  that 
the  current  two-way  EOT  devices  have 
many  optional  features  to  provide 
information  from  the  rear  to  the  front 
units,  such  af  the  distance  from  front  to 
rear  units,  monitoring  of  end-  car  brake- 
pipe  pressure,  motion  status,  marker 
li^t  status,  battery  status,  loss-of- 
communication  alarm,  automatic  and 
manual  communication  test,  and  rear- 
of-train  emergency  braking.  The  AAR  as 
well  as  seven  of  its  railroad  members 
commented  that  these  additional 
features  should  not  be  required,  but  that 
each  individual  railroad  should  be 
allowed  to  determine  which  options  are 
best  suited  for  its  particular  operations. 
These  parties  also  stated  that  the  statute 
merely  requires  that  the  rear  end  of  a 
train  be  able  to  initiate  an  emergency 
brake  application  when  activated  from 
the  front  and  that  there  is  no  evidence 
available  to  support  the  need  of 
requiring  the  transmission  of  other 
information.  Several  railroads  expressed 
concern  over  requiring  these  additional 
features  noting  that  such  features  reduce 
the  battery  life  of  the  device,  create 
additional  enroute  failure  problems,  add 
to  the  cost  of  the  device,  and  may  be 
eliminated  or  relocated  as  technology 
advances.  One  railroad  recommended 
that  failure  of  any  optional  feature,  other 
than  the  ability  to  initiate  an  emergency 
brake  application,  should  not  be  treated 
as  an  enroute  failure.  This  same  railroad 
also  recommended  that  FRA  consider 
replacing  the  “flashing  lights  on  EOT 
devices”  with  retro-reflectorized 
material  such  as  that  used  in  Canada. 
The  railroad  suggested  that  such  a 
change  could  significantly  alter  the  cost 
of  two-way  devices,  reduce  battery 
requirements,  and  reduce  failure  rates. 
One  railroad  commented  on  the  battery 
life  of  current  two-way  devices, 
indicating  that  it  is  about  80  percent 
that  of  one-way  devices.  This  party  also 
indicated  that  inspection  of  the  battery 
must  be  made  at  initial  terminal  brake 
inspections.  The  AAR  commented  that 
the  telemetry  battery  life  of  EOT  devices 
operating  in  conditions  from  40  degrees 
below  zero  to  150  degrees  above  zero  is 
about  100  hours  for  one-way  devices 
and  80  hours  for  two-way  devices.  The 
AAR  also  stated  that  the  light  flasher 
battery  life  is  about  50  hours. 

Several  railroad  representatives 
commented  that  two-way  EOT  devices 


need  to  be  “secured  system”  types, 
which  means  that  an  emergency 
application  should  be  obtainable  only 
by  someone  in  the  cab  of  the  locomotive 
on  that  train.  These  commenters  stated 
that  current  devices  are  designed  so  that 
the  front  and  rear  imits  can  be  linked 
together  by  use  of  a  specific  code  which 
prevents  outside  tampering.  Once  the 
two  xmits  are  linked,  no  other  front  unit 
will  communicate  with  the  rear  xmit. 

One  commenter  stated  that  it  would 
require  38  hours  of  constant  contact  to 
get  the  proper  code  needed  to  obtain 
access  to  the  device. 

Individual  members  of  the 
Brotherhood  of  Railway  Carmen  (BRC) 
commented  that  the  current  one-way 
devices  are  unreliable  and  are  not 
receiving  proper  maintenance.  These 
individuals  stated  that  the  gauges  used 
to  calibrate  the  devices  need  to  be 
tested.  Several  carmen  commented  that 
transmissions  from  current  one-way 
devices  have  been  affected  by  high 
tension  wires,  bridges,  and  foggy 
conditions.  Labor  representatives  as 
well  as  individual  members  stated  that 
they  would  like  to  see  as  many  of  the 
additional  features  now  available  with 
two-way  devices  required.  These 
commenters  felt  that  any  additional 
information  that  could  be  made 
available  to  train  crews  regarding  the 
condition  of  the  train  would  be 
beneficial.  One  individual  conductor 
suggested  that  the  batteries  on  EOT 
devices  should  be  checked  at  all  brake 
tests  and  at  all  crew  change  points.  This 
individual  also  felt  it  should  be  required 
that  batteries  have  at  least  a  75-percent 
charge  before  the  train  departs  a 
terminal  and  that  the  devices  be 
operational  at  all  crew  change  points. 

A  conductor  for  BN  providea 
information  on  a  new  safety  device 
invention  that  would  address  the 
problem  of  trainline  blockage  and 
turned  angle  cocks  and  would  be  used 
in  connection  with  EOT  devices.  The 
device  is  coupled  to  the  end  of  the  brake 
pipe  and  would  continuously  exhaust 
air  at  a  predetermined  rate,  which 
would  be  compensated  for  by  the 
locomotive  air  source.  Thus,  if  the 
trainline  is  blocked,  the  locomotive  air 
source  will  not  replenish  the  depleted 
air,  and  a  brake  application  will  take 
place.  The  engineer  will  be  warned  of 
the  loss  in  pressure  at  the  rear  of  the 
train  by  the  EOT  device  and  will  be  able 
to  take  corrective  action.  One 
manufacturer  of  EOT  devices 
commented  that  the  EOT  devices  are 
limited  to  two  watts  of  power  by  the 
Federal  Communications  Commission 
and  that  depending  on  the  site,  such  as 
when  a  train  is  half  in  a  tunnel  and  half 
out  of  a  tunnel,  trains  may  experience 


brownouts  or  complete  blackouts.  The 
manufacturer  stated  that  many  of  these 
problems  can  be  eliminated  with 
installation  of  a  repeater  feature  that 
continuously  repeats  the  transmitted 
message  every  few  seconds.  In  addition, 
the  manufacturer  noted  that  when  an 
emergency  application  is  requested  the 
transmission  signal  is  increased  to  8 
watts,  which  probably  will  overcome 
any  site  interference.  Another 
manufacturer  of  the  devices  commented 
that  it  did  not  know  of  any  interference 
due  to  power  lines,  but  stated  that  it  has 
received  comments  about  losing 
transmissions  in  mountainous  areas. 

FRA  Conclusions.  FRA  recognizes  the 
benefits  provided  to  the  train  crew  by 
the  additional  features  currently 
available  on  two-way  EOT  devices  and 
highly  recommends  that  railroads  obtain 
as  many  of  these  optional  features  as 
they  can  when  purchasing  the  devices. 
However,  as  long  as  the  devices  meet 
the  minimum  operating  standards 
required  to  initiate  an  emergency  brake 
application  from  the  rear  of  the  train, 
FRA  believes  that  each  individual 
railroad  is  in  the  best  position  to 
determine  the  type  of  optional  features 
that  cue  best  suited  for  Aeir  operations. 
In  addition,  FRA  does  not  want  to 
prevent  any  technological 
advancements  which  might  improve  or 
modify  many  of  the  optional  features 
currently  available. 

Several  parties  commented  on  the  loss 
of  transmission  between  the  front  and 
rear  units  at  various  locations.  Based  on 
the  comments  and  information  provided 
by  the  manufacturers  of  the  devices, 

FRA  believes  that  railroads  should  be 
required  to  automatically  check  the 
communication  status  between  the  two 
units  on  a  periodic  basis  in  order  to  alert 
train  crews  of  any  transmission 
problem.  FRA  suggests  that  those 
railroads  that  experience  transmission 
problems  consider  the  installation  of  a 
repeater  feature  recommended  by  the 
manufacturers,  which  continuously 
repeats  the  transmitted  message  ever>' 
few  seconds.  FRA  also  notes,  as  one 
manufacturer  commented,  that  the 
transmission  signal  requesting  an 
emergency  brake  application  is  sent  at  a 
higher  wattage  than  normal 
transmissions  and  should  be  sufficient 
to  overcome  any  site  interference. 
Furthermore,  in  order  to  prevent 
vandalism  and  avoid  the  possibility  of 
a  train  accidentally  being  placed  in 
emergency  by  an  outside  transmission, 
FRA  believes  that  the  front  and  rear 
units  should  be  linked  together  so  that 
the  rear  unit  will  only  respond  to  an 
emergency  command  from  its  associated 
front  unit. 
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FRA  elects  not  to  comment,  at  this 
time,  on  one  railroad’s  suggestion  that 
reflectorized  material  be  allowed  to  be 
used  in  place  of  the  flashing  lights  on 
EOT  devices,  since  this  issue  would  be 
more  appropriately  addressed  under  a 
revision  of  49  CFR  Part  221  regarding 
rear  end  markers.^  FRA  also  finds  that 
the  use  of  the  safety  device,  introduced 
by  an  individual  conductor  for 
Burlington  Northern,  designed  to  detect 
blocked  trainlines  is  not  feasible  at  this 
time  based  on  current  operating  and 
train  handling  procedures;  however, 

FRA  encourages  continued  testing  and 
development  of  the  device. 

C.  En  route  Failures 

The  AAR  and  several  of  its  member 
railroads  commented  that  a  train  that 
experiences  eiuoute  failure  of  its  two- 
way  EOT  device  should  be  allowed  to 
continue  without  delay  and  without 
imposition  of  a  speed  limit.  These 
parties  base  this  position  on  the  fact  that 
little  data  exists  ^at  shows  the 
preventive  effect  of  the  devices  and  no 
railroads  currently  using  the  devices 
have  reported  an  incident  where  the 
device  was  used.  Some  railroad 
commenters  suggested  that  trains  that 
experience  en  route  failure  should  be 
allowed  to  continue  to  destination, 
whereas  other  railroads  suggested  that 
the  trains  be  allowed  to  continue  to  the 
next  forward  point  for  repairs  or 
replacement,  just  as  any  other  enroute 
failure.  Several  railroads  also  contended 
that  if  a  speed  limit  were  imposed  on 
trains  with  en  route  failures  the  cost  to 
the  industry  would  be  devastating  and 
would  hurt  the  industry’s 
competitiveness  due  to  multiple  train 
delays,  missed  deliveries,  and  loss  of 
business.  Several  commenters  also 
suggested  that  imposing  speed  limits  for 
en  route  failures  would  actually 
increase  safety  risks  due  to  undesirable 
speed  differentials  with  trailing  trains 
and  because  these  slower  trains  would 
have  to  take  to  sidings  to  let,  faster  trains 
pass  and,  thus,  the  likelihood  of 
vandalism  is  increased.  CP  Rail  Systems 
noted  that  Canada  requires  speed  to  be 
reduced  to  30  mph  when  failure  of  the 
devices  occurs  en  route.  This 
commenter  also  noted  that  two-way 
devices  have  a  low  failure  rate,  only 
about  1  in  every  400  crew  starts.  One 
railroad  suggested  that  a  30  mph  speed 
limit  be  applied  only  to  trains  departing 
from  an  initial  terminal  with  inoperative 
device. 

2  Retroreflective  panels  do  not  satisfy 
performance  criteria  for  rear  end  marking  devices 
because  of  track  curvature’s  effect  on  the  projection 
of  the  light  source. 


FRA  Conclusions.  FRA  believes  that, 
if  a  train  equipped  with  a  two-way  EOT 
device  has  an  en  route  failure  that 
causes  the  train  to  lose  the  ability  to 
initiate  an  emergency  brake  application 
from  the  rear  of  the  train,  the  speed  of 
that  train  should  be  limited.  FRA 
recognizes  the  railroads’  concerns  that  a 
speed  limitation  may  cause  train  delays, 
missed  deliveries,  and  a  possible 
increase  in  safety  risks;  however,  FRA 
believes  that  the  railroads  are 
overstating  these  problems.  The 
railroads  themselves  conceded  that  the 
EOT  devices  are  very  reliable  and  can 
operate  for  two  to  three  years  without  a 
problem.  In  fact,  two  railroads 
commented  on  the  low  failure  rate  of 
the  devices,  indicating  a  failure  rate  of 
less  than  one  percent.  One  railroad  also 
mentioned  that  Canada  requires  speed 
to  be  reduced  to  30  mph  on  trains  which 
experience  enroute  failure  of  the  two- 
way  device;  however,  this  commenter 
did  not  contend  that  Canada’s 
requirement  has  produced  the  problems 
cited  by  the  railroads.  Thus,  FRA  feels 
the  concerns  raised  by  the  railroads 
regarding  a  speed  Umitation  for  en  route 
feulures  of  the  devices  are  not  justified. 
Furthermore,  allowing  trains  to 
continue  with  inoperative  two-way  EOT 
devices,  at  speeds  that  FRA  feels  require 
the  added  safety  benefits  provided  by 
the  devices,  would  expose  both  railroad 
employees  and  the  public  to  potential 
harm  that  might  be  averted  if  this 
relatively  new  technology  is  available  to 
the  train  crews.  FRA  also  believes  that 
attaching  a  material  operational 
limitation  to  a  failure  of  the  device  will 
materially  increase  the  likelihood  that 
such  failures  will  be  prevented  through 
improved  design  and  maintenance. 

D.  Costs  and  Maintenance 

Both  railroad  and  labor  organizations 
agreed  that  the  cost  of  new  two-way 
EOT  devices  will  be  approximately 
$7,000  per  unit,  which  includes  both 
the  front  and  rear  units.  The  AAR  and 
several  railroads  also  stated  that  the  cost 
of  current  one-way  units  is 
approximately  $3,700  per  unit.  The 
AAR  estimates  that  the  total  cost  to  the 
industry  to  replace  currently  used  one¬ 
way  devices  with  devices  that  have  two- 
way  capabilities  will  be  approximately 
$150  million.  Railroad  representatives 
stated  that  existing  rear  xmits  of  one-way 
devices  could  not  be  upgraded  to  two- 
way.  capabilities,  and  although  the  front 
imits  of  the  one-way  devices  could  be 
upgraded  it  was  not  cost  effective. 
However,  one  railroad  did  state  that  it 
could  retrofit  its  1,500  existing  front-end 
radio  units  at  a  cost  of  $740  each,  for  a 
total  cost  of  $1.1  million,  but  stated  that 
retrofitting  the  rear  units  was  not 


feasible.  Various  railroad  commenters 
provided  approximate  figures  for 
equipping  their  fleets  with  two-way 
devices:  Union  Pacific  estimated  initial 
costs  at  $21  million  and  $2.4  million  per 
year  for  replacement  units;  BN 
estimated  the  cost  to  replace  its  1,400 
one-way  devices  at  $15  million;  CSX 
Transportation  estimated  a  cost  of  $17 
million  to  acquire  approximately  1,867 
rear  units  and  2,687  front  end  receivers; 
Conrail  estimated  the  cost  to  replace  its 
1,100  existing  one-way  devices  at  $10 
million;  Atchison,  Topeka  and  Santa  Fe 
estimated  the  cost  to  upgrade  front  units 
and  replace  650  rear  one-way  units  at 
$5.6  million;  and  Norfolk  Southern 
estimated  its  cost  to  convert  to  two-way 
devices  at  $2.7  million. 

The  AAR  estimated  the  maintenance 
costs  of  two-way  devices  to  be  twice  the 
costs  of  maintenance  on  current  one¬ 
way  devices.  Based  on  figures.presented 
by  one  railroad,  the  AAR  stated  that  in 
1989  maintenance  costs  of  one-way 
devices  were  approximately  $2,000 
annually  per  device;  thus,  expected 
maintenance  costs  for  two-way  devices 
will  be  about  $4,000  per  year  per  device. 
The  AAR  as  well  as  seven  railroads 
commented  that  current  regulations 
regarding  one-way  EOT  devices  are 
adequate  except  that  the  current 
calibration  period  of  92  days  is  based  on 
outdated  technology.  All  of  these 
commenters  stated  that  they  have  used 
the  devices  for  years  and  have  had  little 
if  any  problems  with  them.  One 
commenter  stated  that  the  most  frequent 
cause  of  failure  of  these  devices  is 
battery  failure  during  periods  of  extreme 
cold,  which  could  be  cured  by  replacing 
the  batteries  at  initial  terminals.  The 
commenters  stated  that  they  have  rarely, 
if  ever,  found  one  of  the  devices  out  of 
calibration  within  the  92-day  period  and 
believe  that  an  annual  calibration 
requirement  would  be  more  realistic, 
with  all  related  tests  being  performed  at 
that  time.  5>everal  railroads  also 
commented  that  based  on  the 
performance  of  current  one-way  devices 
there  is  no  reason  to  require  calibration 
of  the  two-way  devices  every  92  days. 
These  commenters  believed  that  the  92- 
day  calibration  requirement  for  one-way 
devices  was  based  on  the  fact  that  there 
was  little  experience  with  their 
operation  at  the  time.  Since  that  time, 
experience  with  the  devices  has  shown 
that  a  calibration  period  of  one  year  is 
more  than  adequate.  One  railroad  stated 
that  its  current  one-way  devices  operate 
for  two  to  three  years  without  a 
problem,  and  that  in  1992  it  replaced 
only  about  20  of  its  1,400  imits. 

Several  members  of  the  BRC 
commented  on  the  need  to  have 
interchangeable  battery  packs  for  all  the 
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different  types  of  two-way  devices 
currently  available  because  at  present 
some  railroads  are  unable  to  charge  the 
devices  that  come  onto  their  lines  firom 
other  railroads.  Various  carmen  also 
presented  written  comments  reiterating 
their  concerns  that  the  current  one-way 
devices  are  unreliable,  that  maintenance 
is  not  being  performed,  and  that  the 
gauges  used  to  cahbrate  them  need  to  be 
tested. 

FRA  Conclusions.  FRA  generally 
agrees  with  the  cost  figures  presented  by 
the  commenters.  FRA  also  believes  that 
the  92-day  calibration  period  currently 
imposed  on  one-way  EOT  devices  is 
outdated.  FRA  agrees  with  several  of  the 
commenters  that  tiie  92-day  requirement 
was  established  at  a  time  when  there 
was  little  experience  with  these  types  of 
devices.  Since  that  time,  FRA  has 
received  no  evidence  indicating  that 
calibration  of  the  devices  is  difffcult  to 
maintain.  Fiuthermore,  several  railroads 
attested  to  the  reliability  of  the  one-way 
and  two-way  devices  stating  that  they 
rarely  find  the  devices  out  of  calibration 
after  92  days  and  that  the  failure  rates 
of  the  devices  are  very  low. 
Consequently,  FRA  believes  that  the 
calibration  period  for  all  EOT  devices 
could  be  extended  to  one  year. 

FRA  further  believes  that  one  of  the 
major  factors  affecting  the  reliability  of 
two-way  EOT  devices  is  the  failure  of 
the  batteries  on  the  devices  while  a  train 
is  enroute.  As  several  commenters 
stated,  battery  failtire  is  often  the  result 
of  a  failure  to  inspect  the  battery  charge 
prior  to  departure  or  the  inability  of  one 
railroad  to  charge  the  batteries  of  the 
devices  belonging  to  another  railroad 
which  are  used  on  its  line. 

Consequently,  in  order  to  ensure  that 
the  batteries  on  a  two-way  EOT  device 
are  sufficiently  charged  to  operate  the 
device  throughout  a  train’s  movement 
and  to  encourage  the  development  and 
use  of  interchangeable  batteries  or 
battery  chargers,  FRA  proposes  to 
prohibit  a  train  equipped  with  a  two- 
way  EOT  device  from  departing  from  a 
point  of  origin  with  the  batteries  of  such 
device  charged  to  less  than  75  percent 
of  watt-hour  capacity. 

II.  Air  Flow  Method 

The  eur  flow  method  (AFM)  of  train 
air  brake  testing  monitcas  the  rate  of  air 
flow  through  the  automatic  brake  valve 
to  the  brake  pipe  by  the  means  of  a 
brake  pipe  flow  indicator.  The  AFM  of 
brake  testing  is  a  more  comprrfiensive 
test  than  the  present  leakage  test.  The 
leakage  method  only  measures  the 
amount  of  leakage  from  the  brake  and 
branch  pipes,  whereas  the  AFM  tests  the 
entire  brake  system  including  the 
reservoirs  and  control  valves.  In 


addition,  the  leakage  method  does  not 
test  the  capability  of  the  pressure- 
maintaining  feature  of  the  26L  brake 
equipment.  The  AFM,  on  the  other 
hand,  tests  the  brake  system  just  as  it  is 
operated,  with  the  pressiue-maintaining 
feature  cut  in. 

The  AFM  of  qualifying  train  air  brake 
systems  has  been  allowed  in  Canada  as 
an  alternative  to  the  leakage  test  since 
1984.  In  addition,  several  railroads  in 
the  United  States  have  been  using  the 
AFM  since  1989  when  the  AAR’s 
petition  for  a  waiver  of  compliance  was 
granted  allowing  the  AFM  as  an 
alternative  to  the  leakage  test.  In  order 
to  determine  if  the  AFM  of  train  air 
brake  testing  should  be  included  as  an 
alternative  to  the  leakage  test,  FRA  in 
the  ANPRM  (57  FR  62552)  requested 
comments  finm  interested  parties 
regarding  the  operating  history  of  the 
AFM. 

The  AAR  and  several  railroads 
commented  on  the  operating  experience 
of  using  the  AFM.  These  commenters 
reported  that  the  AFM  is  an  effective 
and  reliable  method  of  qualifying  train 
brakes  and  that  the  greatest  benefit  of 
the  method  is  the  information  it 
provides  to  the  train  crew.  CP  Rail 
reported  that  testing  on  the  AFM  started 
in  Canada  in  1975  and  became  an 
alternate  method  of  qualifying  train 
brakes  in  1984.  CP  Rail  as  well  as 
several  other  railroads  stated  that  they 
have  experienced  no  problems  with  the 
method.  Conrail  commented  that, 
although  it  initially  experienced 
problems  with  sticking  pointers, 
defective  check  valves,  and  protruding 
screws  on  the  air  flow  meters,  these 
problems  have  been  eliminated.  Conrail 
also  stated  that  use  of  the  AFM  has 
indicated  a  slight  reduction  in 
imdesired  emergencies.  Several 
railroads  commented  that  the  AFM 
provides  information  to  the  train  crew 
regarding  the  brake  pipe  that  is  not 
provided  by  the  leakage  test.  Two 
railroads  responded  that  in  all  the  years 
they  have  used  the  AFM  they  have 
experienced  no  instance  where  a  train 
had  to  stop  because  the  air  flow  could 
not  be  maintained.  The  AAR  maintained 
that  the  failure  rate  of  the  air  flow 
indicators  is  less  than  1  percent,  fri  fact, 
Conrail  stated  that  it  performed  9,000 
air  flow  indicator  calibrations  in  1992 
and  found  only  90  defective  indicators. 
Several  railroads  commented  that  they 
currently  calibrate  the  air  flow  meters 
on  a  60-day  to  92-day  basis  and  have  no 
problem  with  current  calibration 
procedures.  Two  railroads  noted  that 
they  initially  had  problems  calibrating 
the  devices  due  to  orifice  sizes  but  have 
since  cured  this  problem.  One  railroad 
mentioned  that  it  had  problems 


calibrating  the  devices  in  extremely  cold 
weather  until  it  applied  condition  eight 
of  FRA’s  waiver  to  the  calibration  of  the 
gauge  on  the  locomotive  as  well  as  the 
test  orifices.  ("The  air  flow  indicator 
calibration  test  orifice  shall  be 
calibrated  at  temperatures  of  not  more 
than  20  degrees  Fahrenheit.’’) 

Railroad  representatives  imanimously 
opposed  any  requirement  that  would 
m^e  using  the  AFM  mandatory  or  the 
sole  method  of  qualifying  brake  systems. 
All  railroad  commenters  supported  the 
adoprtion  of  the  AFM  as  an  alternative 
to  the  leakage  test  for  qualifying  brakii^ 
systems.  Most  of  these  commenters 
suggested  that  the  use  of  either  method 
is  an  economical  or  operational  decision 
that  should  be  made  by  each  individual 
railroad.  One  railroad  recommended 
that  trains  qualified  under  the  AFM 
should  be  requalified  with  the  leakage 
test  if  the  air  flow  indicatcn*  fails 
enroute.  The  cost  figures  presented  by 
the  AAR  and  sever^  railroads  for 
equipping  locomotives  with  air  flow 
meters  range  from  $350  to  $1,450  per 
unit 

Amtrak  and  two  other  passenger  and 
commuter  railroads  commented  that 
due  to  the  short  length  of  passenger 
trains  the  AFM  is  not  a  beneficial  means 
of  qualifying  the  braking  systems.  They 
felt  that  the  flow  rate  of  60  cubic  feet  per 
minute  (CFM)  was  inappropriate  for 
passenger  trains  because  it  would  allow 
these  shorter  trains  to  operate  wdth 
excessive  brake  pipe  le^age  since  the 
AFM  measures  the  ability  to  maintain 
pressure,  not  brake  pipe  leakage. 
However,  these  commenters  did  support 
the  use  of  the  AFM  as  an  alternative  to 
the  leakage  test  for  freight  operations. 

Both  the  Railway  Labor  Executives’ 
Association  (RLEA)  and  the  BRC  as  well 
as  several  individual  carmen  opposed 
the  adoption  of  the  AFM  as  an 
alternative  method  of  qualifying  brake 
systems.  The  parties  felt  that  the  leakage 
test  is  the  only  reliable  method  for 
determining  the  integrity  of  the  air  brake 
system  and  for  identifying  leaks.  ’These 
commenters  stated  that  the  AFM  only 
determines  whether  the  brake  pipe  is 
compensating  fw  existing  leaks  and 
does  not  identify  the  severity  of  the 
leak,  and  thus,  trains  would  be  allowed 
to  operate  with  leaks  over  5-i>si,  which 
is  dangerous  especially  in  cold  weather 
and  could  result  in  an  emergency 
application  or  derailment. 

Westinghouse  Air  Brake  Com|>any 
(WABCO)  responded  stating  that  both 
the  leakage  test  and  the  AFM  combined 
with  the  15-psi  gradient  restriction  are 
effective  and  acceptable  methods  of 
qualifying  brkking  systems.  WABCO 
commented  that  the  60-CFM  limit 
required  by  the  AFM  and  the  5-psi  Uinit 
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required  by  the  leakage  test  are  both 
conservative  figures  in  view  of  today’s 
braking  system  capabilities,  and  that  the 
5-psi  limit  was  derived  long  before 
today’s  pressure  maintaining  feature 
which  is  an  integral  part  of  all 
locomotive  brake  valves.  WABCO  stated 
that  fi:ont-to-rear  gradient  is  the  most 
important  element  of  braking 
performance  and  that  long  trains  with  a 
1 5-psi  gradient.can  be  operated  with  no 
problem.  This  commenter  also 
mentioned  that  the  60-CFM  limit  of  the 
AFM  would  allow  higher  leakage  on 
shorter  trains  but  nothing  that  would 
cause  a  problem  in  brake  operations  if 
the  1 5-psi  gradient  is  maintained. 

FRA  Conclusions.  FRA  believes  that  if 
a  train  contains  a  locomotive  equipped 
with  26L  freight  locomotive  brake 
equipment  and  the  train  is  equipped 
with  an  EOT  device,  that  train  should  be 
allowed  to  be  qualified  using  the  AFM. 
FRA  also  agrees  with  several 
commenters  that  the  AFM  should  not  be 
permitted  as  a  means  of  qualifying 
braking  systems  on  commuter  and 
passenger  trains.  Due  to  the  shorter 
length  of  these  types  of  trains  the  use  of 
the  AFM  to  qualify  their  brake  systems 
might  allow  these  trains  to  operate  with 
excessive  brake  pipe  leakage.  The  AFM 
would  be  an  alternative  to  the  leakage 
test  for  qualifying  properly  equipped 
freight  train  brake  systems.  FRA 
recognizes  the  concerns  of  several  labor 
organization  commenters  opposing  the 
adoption  of  the  AFM;  however,  FRA 
believes  these  commenters’ 
apprehension  is  based  on  their 
unfamiliarity  with  the  method.  As  FRA 
pointed  out  in  the  ANPRM  (57  FR 
62551)  and  as  several  commenters 
confirmed,  the  AFM  is  a  much  more 
comprehensive  test  than  the  leakage 
test.  The  AFM  tests  the  entire  brake 
system  just  as  it  is  used,  with  the 
pressure-maintaining  feature  cut  in.  The 
method  has  been  allowed  in  Canada 
since  1984  without  any  problems.  Based 
on  th.e  comments  fi'om  several  railroads 
and  information  obtained  during  the 
method’s  testing  fi:om  1981  to  1988, 

FRA  feels  the  AFM  is  an  effective  and 
reliable  alternative  method  of  qualifying 
train  brakes.  Although  FRA  is  not 
mandating  the  use  of  the  AFM,  FRA 
does  encourage  railroads  to  use  the 
method  on  all  trains,  not  necessarily  for 
qualifying  the  brake  systems,  but  as  a 
means  of  providing  additional 
information  regarding  the  brake  system 
to  the  train  crew.  FRA  further  believes 
that  calibration  of  the  air  flow  indicators 
should  be  performed  at  least  every  92 
days,  based  on  the  fact  that  it  is  the 
calibration  period  required  by  the 
current  FRA  waiver  granted  to  the  AAR 


and  because  most  railroads  stated  that 
they  already  calibrate  the  air  flow 
indicators  every  60  to  92  days  and  gave 
no  indication  that  the  period  should  be 
altered.  See  54  FR  5195  (Feb.  1, 1989). 

III.  Testing  in  Cold  Weather  and  on 
Steep  Grades 

FRA  has  received  a  recommendation 
from  the  NTSB  and  petitions  fi-om  the 
Brotherhood  of  Locomotive  Engineers,' 
the  United  Transportation  Union,  and 
the  Montana  Joint  Rail  Labor  Legislative 
Council  to  require  additional  train  air 
brake  system  testing  in  extremely  cold 
weather  and  mountain  grade  territory. 
These  parties  cite  concerns  regarding 
existing  practices  of  some  railroads  in 
these  areas  and  the  general  problem  of 
assuring  sufficient  brake  pipe  pressure 
during  train  operations  in  extremely 
cold  weather  and  on  steep,  descending 
grades.  In  the  ANPRM  (57  FR  62553), 
FRA  sought  comments  from  interested 
parties  regarding  the  need  for  additional 
testing  of  train  air  brakes  in  these 
circumstances  and  the  type  of 
additional  testing  required. 

The  AAR  and  a  variety  of  other 
railroads  opposed  the  mandating  of 
additional  testing  in  cold  weather  or  in 
mountain  grade  territory.  They  stated 
that  the  accidents  that  have  occurred  in 
cold  weather  and  on  heavy  grades  are 
due  to  failure  of  individuals  to  comply 
with  existing  procedures  and  not  due  to 
inadequate  testing,  procedures,  or 
equipment.  These  commenters  felt  that 
current  brake  tests  and  operating 
procedures  are  sufficient  as  long  as  they 
are  followed  and  performed  properly. 
Several  railroads  commented  that  they 
have  installed  air  dryers  on  their 
locomotives  in  order  to  eliminate  the 
use  of  alcohol  in  cold  weather,  which  is 
very  detrimental  to  the  rubber 
components  of  the  braking  system.  In 
addition,  several  railroads  contended 
that  improved  equipment,  such  as 
welded  fittings  and  ferrule-clamped  air 
hoses,  have  negated  the  effects  of  cold 
weather  on  leakage  and  braking.  Several 
railroads  also  suggested  that  running 
tests  should  not  be  required  in 
mountain  grade  territory  since  the 
performance  of  such  tests  only  results  in 
the  depletion  of  the  reserve  air  supply, 
and  thus,  jeopardizes  the  effectiveness 
of  the  brake  system  by  requiring  a  train 
to  approach  a  grade  with  less  than  a 
fully  charged  brake  system. 

In  addressing  the  issues  of  “feed  valve 
braking’’  and  use  of  the  “Passenger” 
position  of  the  26C  brake  valve  in 
freight  seivdce,  the  AAR  stated  that  the 
individual  railroads  have  operating 
rules  that  address  these  forms  of  braking 
and  since  no  safety  issue  has  arisen 
regarding  their  use  there  is  no 


justification  for  removing  the  railroad’s 
discretion  in  establishing  rules 
appropriate  for  their  operations.  At  least 
four  railroads  stated  that  use  of  the 
“Passenger”  position  in  freight  service 
can  be  performed  safely  and  may  be 
needed  and  wanted  in  certain 
circumstances,  and  that  there  should  be 
no  regulation  prohibiting  its  use. 
Although  several  railroads  stated  that 
they  do  not  allow  or  recommend  “feed 
valve  braking,”  they  all  believed  that  the 
current  operating  rules  of  the  individual 
railroads  sufficiently  address  the  issue. 

Two  labor  organizations  and  several 
of  their  members  commented  that 
additional  tests  are  not  required  but  that 
good  initial  and  intermediate  terminal 
brake  tests  are  needed.  Coimsel  for  the 
TCU  suggested  that  the  railroads  should 
consider  placing  a  carman  on  each  train. 
The  BRC  and  several  of  its  carmen 
commented  on  the  widespread  use  of 
alcohol  and  methanol  in  the  trainline 
during  cold  weather  and  mentioned  the 
degenerative  effect  it  has  on  the  rubber 
components  of  the  brake  system.  These 
commenters  felt  that  the  use  of  these 
materials  in  the  trainline  should  be 
addressed  by  FRA.  The  Brotherhood  of 
Locomotive  Engineers  (BLE)  suggested 
that  the  allowable  front-to-rear  gradient 
be  reduced  in  cold  weather  from  1 5-psi 
to  10-psi.  One  organization 
recommended  a  regulation  requiring 
locomotive  engineers  to  test  the  brake 
pipe  pressure  prior  to  passing  the 
summit  on  a  mountain  grade.  The  BLE 
stated  that  the  burden  of  establishing 
the  safety  of  “feed  valve  braking”  and 
the  use  of  the  “Passenger”  position  of 
the  brake  valve  should  be  borne  by  the 
railroads  rather  than  using  BLE 
members  as  test  pilots.  However,  one 
individual  engineer  felt  that  both 
methods  should  continue  to  be  allowed 
in  limited  circumstances  to  address 
unusual  conditions  that  arise  from 
either  undesired  emergencies  or  faulty 
maintaining  features  of  the  26C  or  30A- 
CDW  brake  valves. 

Two  brake  equipment  manufacturers 
commented  that  no  additional  testing 
requirements  are  needed.  They  stated 
that  the  industry  has  taken  dramatic 
steps  to  reduce  leakage  in  cold  weather 
by  installing  and  using  welded  pipe 
fittings,  wide  lip  hose  couplings,  and 
ferrule  clamps.  These  commenters  felt 
that  if  brake  equipment  is  properly 
maintained  and  good  terminal  brake 
tests  are  performed,  there  is  no  need  for 
additional  regulations. 

The  NTSB  commented  that  cold 
weather  operations  impose  additional 
problems  regarding  br^e  system 
leakage  due  to  shrinkage  of  the  brake 
components  in  extreme  cold.  This 
commenter  stated  that  it  would  like  to 
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see  some  type  of  additional  testing  to 
assure  that  excessive  leakage  is  not 
occurring.  The  Board  acknowledged 
that,  since  the  original  recommendation, 
the  railroads  have  added  equipment  that 
performs  better  in  cold  weather 
conditicms. 

FRA  Conclusions.  FRA  recognizes 
that  few,  if  any,  of  the  commenters 
supported  the  mandating  of  additional 
testing  in  cold  weather  or  in  mountain 
grade  territory.  FRA  agrees  that  the 
development  and  use  of  welded  pipe 
fittings,  wide  lip  hose  couplings,  and 
ferrule  clamps  has  greatly  reduced  the 
effects  of  cold  weather  on  the  air  brake 
system.  However,  FRA  believes  that 
there  are  several  extreme  operating 
conditions  that  involve  added  safety 
risks  and  that  need  to  be  further 
addressed  by  the  railroads.  These 
include  cold  weather  and  mountain 
territory  operations  as  well  as  the 
operation  of  long  and  heavy  trains.  FRA 
feels  that  each  railroad  needs  to  develop 
detailed  operating  procedures  for  these 
types  of  operations,  tailored  to  the 
equipment  and  territory  of  each 
railroad.  Furthermore,  FRA  believes  that 
the  use  of  chemicals  in  the  trainline 
must  be  eliminated  in  order  to  prevent 
untimely  damage  and  wear  to  the  brake 
system  components.  Therefore,  FRA 
feels  that  most  trains  operating  in  cold 
weather  should  be  equipped  with  air 
dryers.  Several  railroads  commented 
that  they  have  already  equipped  their 
locomotives  with  these  devices  in  order 
to  curb  the  use  of  alcohol  and  other 
foreign  substances  in  the  trainlines. 

rv.  Training  of  Test  and  Inspection 
Personnel 

Currently,  the  regulations  require  that 
the  initial  terminal  test  and  inspection 
be  performed  by  a  qualified  employee 
but  does  not  provide  any  guidance  as  to 
what  type  of  knowledge  these 
individuals  should  possess.  See  49  CFR 
§  232.12(a)(1).  An  increasing  number  of 
train  brake  tests  and  inspections  are 
being  conducted  by  train  crews  and 
FRA  has  concerns  whether  or  not  all 
persoimel  performing  these  duties  are 
truly  qualified.  Consequently,  FRA 
sought  comments  and  information  from 
interested  parties  regarding  the  type  of 
training  that  is  currently  provided  to 
individuals  charged  with  inspecting  and 
testing  train  brake  systems,  and 
suggestions  on  the  type  of  training  these 
individuals  should  receive.  See  57  FR 
62553. 

The  AAR  and  several  railroads 
commented  that  employees  performing 
air  brake  tests  and  inspections  are 
adequately  trained  to  perform  these 
tasks.  However,  many  of  the  railroads 
admitted  that  they  could  do  a  better  job 


of  training  their  employees.  Several 
railroads  presented  informatioD 
regarding  their  individual  training 
programs.  The  training  provided  by 
these  commenters  rang^  firom  several 
days  to  several  weeks,  a  portion  of 
which  is  dedicated  to  air  brake  tests  and 
inspections.  Most  of  the  major  railroads 
stated  that  their  training  includes 
annual  testing  of  the  employees  upon 
completion  of  the  formal  training 
classes  and  that  employees  must  pass 
these  tests  with  scores  of  65-90  percent 
Several  railroads  also  mentioned  that 
their  training  involves  a  certain  amount 
of  on-the-job  training  in  addition  to  the 
formal  classroom  training  and  that 
unannounced  site  checks  are  oxiducted 
by  their  superviscwy  personnel.  The 
ASLRA  commented  &at  most  shortline 
railroads  engage  in  cross-training  of 
their  employees  so  they  can  perfcnm  all 
functions  of  the  operations  and  that 
these  railroads  rely  heavily  on  the  Class 
1  railroads’  training  facilities  and  video 
tapes.  Several  railroads  stated  that  some 
type  of  list  of  those  employees  that  are 
considered  qualified  to  perform  tests 
and  inspections  is  maintained  either  in 
the  form  of  a  formal  list  or  a  list  of 
employees  who  have  received  the 
necessary  training. 

The  AAR  and  ml  the  other  railroads 
providing  comments  believed  that  there 
is  no  need  for  FRA  to  impose  training 
or  certification  requirements.  These 
commenters  felt  that  training  is  the 
responsibility  of  the  carriers  and  that 
carriers  are  in  best  position  to  determine 
the  type  of  training  needed  for  their 
operation.  The  AAR  contended  that  the 
decline  in  train  accidents,  derailments, 
fatalities,  and  injuries  over  the  last  ten 
years  is  a  testament  to  the  adequacy  of 
current  training  provided  by  the 
railroads.  The  AAR  and  several 
railroads  also  insisted  that  there  is  no 
reason  to  require  those  employees 
performing  air  brake  tests  and 
inspections  to  be  as  highly  trained  as  a 
carman  and  that  something  more 
reasonable  is  sufficient.  T^se  parties 
also  felt  that  merely  being  a  member  of 
a  particular  craft  should  not 
automatically  make  a  person  qualified, 
and  the  AAR  added  that  any  reference 
contained  in  the  regulations  designating 
a  particular  craft  to  perform  the 
inspections  should  be  eliminated.  Many 
of  these  commenters  also  stated  that 
there  is  no  need  for  FRA  to  certify 
qualified  persons  and  that  such  a 
scheme  would  merely  increase  the  costs 
to  railroads  without  improving  the 
performance  of  those  individuals 
conducting  the  tests  and  inspections. 

Several  labor  organizations 
commented  that  the  current  training 
provided  by  the  railroads  to  the 


individuals  performing  the  air  brake 
tests  and  inspections  is  insufficient.  The 
BLE  and  various  members  of  the  United 
Transportation  Union  (UTU)  stated  diet 
the  training  they  have  recei^^  is 
inadequate  to  prepare  them  for  making 
the  air  brake  tests  and  insptections  they 
are  currently  required  to  perform. 
Representatives  of  the  BRC  and  several 
of  its  individual  members  stated  that 
train  crews  lacked  the  experience  and 
training  necessary  to  perform 
inspections  and  tests  of  the  air  brakes. 
These  individuals  also  contended  that 
only  carmen  are  qualified  by  training 
and  experience  to  perform  these  tasks 
based  on  the  fact  that  they  have 
completed  two-  to  three-year 
apprenticeships  and  have  completed 
numerous  written  exams.  These 
commenters  stated  that  elimination  of 
various  tests  and  inspections,  such  as 
the  elimination  of  cleaning,  oiling, 
testing,  and  stencilling  (COT&S) 
requirements  and  run-through 
inspections,  and  the  increase  of 
permissible  piston  travel  have  placed 
primary  importance  on  the  initial 
terminal  inspection,  which  is  not  being 
performed  properly  because  train  crews 
are  not  qualified  to  perform  the  tasks. 
Several  members  of  the  BRC 
recommended  that  carriers  be  required 
to  have  carmen  perform  all  initial  and 
intermediate  inspections  and  any  other 
tests  or  inspections  required  by  the 
FRA. 

Every  commenting  labor  organization 
and  several  of  their  individual  members 
recommended  that  FRA  designate 
qualified  inspectors  by  specifying  the 
experience  and  training  that  are 
required  for  these  individuals  rather 
than  leaving  these  matters  in  the 
railroad’s  discretion.  Most  of  these 
commenters  also  suggested  that  FRA 
certify  those  employees  that  are  deemed 
to  be  qualified  to  perform  these  tests 
and  inspections.  Two  labor 
organizations  also  suggested  that  FRA 
require  railroads  to  maintain  a  list  of 
those  individuals  deemed  qualified  in 
order  to  assure  compliance  with  the 
regulations. 

FRA  Conclusions.  FRA  believes  that 
the  current  training  provided  to  the 
individuals  charged  with  performing  the 
required  brake  tests  and  inspections 
should  be  improved  in  order  to  ensure 
that  these  tests  and  inspections  are 
performed  properly.  Sweral  labor 
organizations  and  their  individual 
members  explicitly  commented  that 
they  are  not  sufficiently  trained  to 
perform  the  inspections  and  tests 
required  of  them.  In  addition,  several 
railroads  afiirmed  that  the  training  they 
currently  provide  could  be  improved. 
Increasing  reliance  on  train  crews  to 
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conduct  train  air  brake  tests,  as  a  resiilt 
of  the  consolidation  of  mechanical 
forces,  means  that  it  is  more  important 
than  ever  before  that  each  person 
responsible  for  power  brake  safety  be 
thoroughly  trained  in  the  functions 
which  that  person  is  called  upon  to 
perform. 

FRA  realizes  that  many  railroads 
are  attempting  to  improve  their  training 
programs;  however,  FRA  thinks  that 
minimum  training  and  experience 
guidelines  need  to  be  established  to 
assure  that  brake  inspections  and  tests 
are  being  properly  performed  in  order  to 
protect  both  the  public  and  railroad 
employees  from  the  operation  of 
equipment  not  meeting  FRA 
requirements.  Although  there  has  been 
a  decline  in  the  numl^  of  train 
accidents,  derailments,  fatalities,  and 
injuries  over  the  last  ten  years,  FRA 
believes  that  the  number  of  these 
incidents  will  be  further  reduced  if 
inspections  and  tests  of  the  brake 
system  are  performed  by  individuals 
who  have  been  instructed  in  accordance 
with  these  minimum  training  and 
exj^rience  guidelines. 

^nsequently,  FRA  proposes  broad 
performance-based  qualification 
requirements  for  individuals  that 
perform  brake  system  inspections  and 
tests;  individuals  that  inspect,  test,  and 
maintain  the  electronic  and  mechanical 
parts  of  the  brake  system;  and 
individuals  that  supervise  the  work  of 
the  aforementioned  personnel,  FRA  will 
supplement  these  performance-based 
qualification  standards  by  issuing 
minimum  training  and  experience 
guidelines  that  will  aid  the  railroads  in 
developing  training  programs  sufficient 
to  ensure  that  individuals  are  capable  of 
meeting  the  performance-based 
qualification  standards.  FRA  believes 
that  each  railroad  should  be  allowed  to 
develop  and  implement  a  program  to 
train,  qualify,  and  issue  credentials  to 
these  individuals  in  accordance  with 
these  minimum  requirements  based  on 
each  railroad’s  own  unique  operating 
conditions  and  equipment. 

Furthermore,  in  order  to  insure  that 
quality  inspections,  tests,  emd 
maintenance  are  continually  being 
performed,  FRA  believes  that  periodic 
spot  checks  of  inspections  and 
maintenance  should  be  performed  by 
qualified  supervisory'  personnel. 

V.  Electronic  Brake  Systems 

Railroad  power  brake  systems  are 
moving  into  the  computer  age,  and 
recently,  several  innovative  electronic 
brake  systems  have  been  adopted  into 
train  service.  These  electronic  brake 
systems  include  blended  brakes, 
locomotive  speed  limiters,  and 


microprocessor-controlled  brakes. 
Although  these  braking  systems  meet 
present  Federal  regulations,  the 
regulations  may  be  silent  in  certain 
areas  that  need  to  be  addressed  in  order 
to  ensure  that  braking  systems  which 
incorporate  versions  of  this  new 
technology  maintain  the  same  level  of 
safety  as  conventional  pow'er  brakes.  In 
order  to  determine  the  type  of  regulation 
that  might  be  needed  to  assure  the  “fail¬ 
safe”  nature  of  these  types  of  braking 
systems  FRA  requested  comments  from 
experienced  parties  regarding  the 
operation  of  electronic  braking  systems, 
the  sensors  utilized  by  the  systems,  and 
the  maintenance  requirements  of  such 
systems.  See  57  FR  62554. 

A  number  of  passenger  and  commuter 
railroads,  one  State  transit  authority, 
and  several  freight  carriers  commented 
that  technology  for  electronic  braking 
systems  is  advancing  quickly  and  that 
performance  standards  need  to  be 
developed  to  address  these  typ>es  of 
systems.  Several  commenters  stated  that 
a  power  failure  in  these  electronic 
braking  types  of  systems  will  result  in 
a  full  service  brake  application  being 
applied  through  the  entire  train,  with 
the  emergency  brake  valve  available  to 
initiate  an  emergency  application  at  any 
time. 

The  AAR  and  several  railroads 
discussed  the  sensors  that  are,  or  may 
be,  used  with  these  types  of  systems. 
Amtrak  felt  that  the  reliability  of  the 
sensors  is  a  key  issue  for  these  systems 
because  nothing  is  gained  if  they  fail  as 
often  as  the  equipment  being  monitored. 
These  parties  stated  that  sensors 
currently  manufactured  are  fairly 
reliable,  writh  advertised  reliability  rates 
of  14.6  years  or  failure  rates  of  once 
every  35-38  million  miles  of  operation. 
One  commenter  stated  that  sensors  have 
not  yet  been  developed  that  would 
indicate  when  disc  brake  pads  are  worn 
to  condemning  limits.  Commenters  also 
contended  that  sensors  that  could  be 
used  to  assist  in  brake  tests  to  determine 
proper  piston  travel  or  whether  brakes 
are  applied  would  be  very  expensive  at 
this  time  and  difficult  to  install  and 
maintain.  One  commenter  suggested 
that  the  only  way  to  monitor  whether 
brakes  are  applied  would  be  to  install  a 
sensor  on  every  brake  head,  w'hich 
would  be  very  impractical. 

Several  commenters  stated  that  the 
computer  software  used  with  these 
systems  is  designed  to  continually  self¬ 
test  not  only  the  software  controlling  the 
brake  system  but  also  the  hardware 
every  time  it  is  used.  Therefore,  the 
parties  contend  that  there  is  no  need  to 
require  daily  testing  since  the  system 
will  identify  any  defects  or  reduction  in 
performance  each  time  it  is  used.  These 


commenters  also  suggested  that  the 
need  for  time  based  COT&S  with  these 
systems  is  unnecessary  since  the 
computer  will  indicate  when  attention 
is  needed.  Two  railroads  stated  that 
complete  air  brake  tests  should  be 
performed  when  a  system  component  is 
replaced,  whereas  other  railroads 
recommended  followdng  the 
manufacturer’s  recommended  practice 
or  at  a  minimum  running  a  normal 
system  check  to  verify  the  repair. 

Two  manufacturers  of  brake 
equipment  suggested  that  whatever 
regulations  are  developed  they  need  to 
allow  for  technological  development. 
They  stated  that  systems  are  being 
developed  that  will  be  able  to  monitor 
all  sorts  of  things  and  wrill  eliminate  the 
need  for  time-based  maintenance  and 
cleaning  of  brake  equipment.  These 
parties  believed  that  in  the  next  five 
years  systems  wrill  be  available  that  can 
be  self-diagnostic  and  able  to  report  on 
their  operational  capabilities.  Expected 
future  capabilities  are:  advanced  train 
control  system  (ATCS)  compatibility, 
distributed  power,  simplicity  of  design, 
maintainability,  accuracy  of  pressure 
control,  and  adaptability  to  complete 
electronic  or  radio  control  throughout 
freight  train  operation. 

FRA  Conclusions.  In  order  to  allow 
for  and  encomage  the  development  of 
new  technology,  FRA  proposes  to 
provide  guidelines  regarding  the  tests 
and  procedures  required  for  introducing 
new  brake  system  technology.  These 
guidelines  would  require  the 
submission  of  design  and  test  plans  as 
well  as  subsequent  operational  plans  for 
the  introduction  of  new  technology. 
Parties  would  also  be  allowed  to 
petition  the  FRA  to  convert  some  of  the 
brake  system  design  and  maintenance 
requirements  into  performance-liased 
standards  to  accommodate  the  use  of 
electronic  braking  systems. 

VI.  Dynamic  Brakes 

As  the  result  of  the  Southern  Pacific 
Transportation  Company  accident  at 
San  Bernardino,  California  on  May  25, 
1989,  the  NTSB  made  the  following  tw’o 
recommendations  to  FRA  concerning 
dynamic  brakes; 

1.  Study,  in  conjunction  with  the 
AAR,  the  feasibility  of  developing  a 
positive  method  to  indicate  to  the 
operating  engineer  in  the  cab  of  the 
controlling  locomotive  unit  the 
condition  of  the  dynamic  brakes  on  all 
units  in  the  train. 

2.  Revise  regulations  to  require  that  if 
a  locomotive  unit  is  equipped  with 
dynamic  brakes  that  the  dynamic  brakes 
function. 

Dynamic  brakes  were  developed  as  a 
“free”  by-product  of  the  diesel-electric 
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drive  train.  By  engaging  the  dynamic 
brake,  the  normally  powered  traction 
motors  on  each  axle  are  changed  to 
generators,  and  the  power  generated  is 
dissipated  through  resistance  grids.  The 
effect  is  similar  to  that  of  shifting  an 
automobile  to  a  lower  gear  when 
descending  a  steep  grade.  The 
additional  hardware  needed  to  outfit  a 
locomotive  with  dynamic  brakes 
includes  the  grids  and  the  controls  and 
switches. 

The  primary  selling  point  of  dynamic 
brakes  has  been  to  save  on  freight  car 
brake  shoe  wear.  The  dynamic  brake  is 
also  useful  in  controlling  train  slack  in 
lieu  of  using  the  locomotive 
independent  brake.  Furthermore,  use  of 
the  dynamic  brake  in  controlling  train 
speed  in  lieu  of  power  braking,  where 
the  train  brake  is  applied  with  the 
locomotive  under  power,  is  a  major 
factor  in  fuel  savings.  Due  to  these 
benefits,  railroads  currently  emphasize 
and  encourage  the  use  of  dynamic 
brakes.  In  order  to  determine  the  types 
of  requirements  or  standards  that  should 
be  developed  regarding  the  design  and 
use  of  dynamic  brakes,  FRA  requested 
comments  from  interested  parties 
regarding  the  reliability,  testing,  and 
cost  of  dynamic  brakes  as  well  as  the 
types  of  information  that  are  or  could  be 
provided  to  the  engineer  regarding  the 
availability  and  operation  of  the 
devices.  See  57  FR  62555. 

The  AAR  and  a  niunber  of  railroads 
commented  that  dynamic  brakes  are  not 
safety  devices  but  are  economical 
devices  and  their  operation  should  be 
governed  by  the  railroads’  operating 
rules  and  not  federal  regulations.  Every 
railroad  commenting  on  dynamic  brakes 
stated  that  they  are  not  the  primary 
brake  and  are  not  used  to  stop  a  train. 
The  parties  considered  the  devices 
optional  features  used  to  save  fuel  and 
reduce  wear  and  tear  on  brake 
equipment.  Therefore,  the  commenters 
felt  that  any  decision  to  equip  a 
locomotive  with  dynamic  brakes  and 
any  specific  handling  instructions  as  to 
their  use  should  be  left  to  each 
individual  railroad  since  their 
installation  and  use  must  be  based  on  an 
individual  economic  analysis.  Several 
commuter  and  passenger  railroads 
commented  that  they  operate  with 
blended  brakes  on  MU  cars  and,  thus, 
feel  that  any  regulations  regarding 
dynamic  brakes  need  to  separate  these 
types  of  operations  from  conventional 
freight  service. 

Several  commenters  also  stated  that 
dynamic  brakes  do  not  have  a  fail-safe 
feature  and  can  fail  at  emy  time.  The 
most  common  failures  reported  by  these 
parties  occur  in  brake  resistors,  traction 
motors,  grid  systems,  blowers,  and 


control  modules  and  contactors. 
However,  the  railroads  reported  that 
dynamic  brakes  are  relatively 
dependable  and  trouble  free.  Two 
railroads  stated  that  they  had  failure 
rates  of  less  than  three  percent. 

Several  commenters  stated  that  the 
reliability  of  dynamic  brakes  is 
influenced  by  the  degree  of  maintenance 
they  receive.  Several  railroads  reported 
that  they  perform  routine  preventive 
maintenance  every  92  days.  One 
railroad  stated  that  their  routine 
maintenance  includes  visual  inspection 
of  equipment,  inspection  of  grid  blower 
brushes,  verification  of  trainline 
continuity,  check  of  MU  jmnper  cable 
wiring,  check  of  main  generator  voltage 
regulation,  and  verification  of  previous 
dynamic  brake  operation  via  recording 
system  playback.  This  railroad  and  one 
other  carrier  also  stated  that  at  major 
servicing  facilities  set  up  of  the  dynamic 
brakes  is  verified.  In  addition,  these 
railroads  commented  that  dynamic 
brakes  are  part  of  the  daily  inspection 
and  that  if  enroute  failure  of  dynamic 
brakes  occurs  the  train  crew  is  to 
complete  a  form,  contained  in  the 
locomotive,  detailing  the  problem.  With 
regard  to  pre-departure  testing  of  the 
dynamic  brakes,  the  AAR  and  several 
railroads  stated  that,  due  to  the 
operating  efficiency  of  dynamic  brakes, 
a  standing  test  of  the  devices  would 
merely  let  the  engineer  know  if  the 
dynamic  brakes  set  up,  but  would  not 
inform  him  as  to  whether  they  will 
work,  and  that  in  order  to  completely 
test  the  devices  the  train  must  be 
moving.  However,  these  commenters 
also  discouraged  the  use  of  running  tests 
since  such  a  test  would  require  at  least 
a  10-mph  speed,  whereas  most  facilities 
have  5  mph  speed  limits  and  because 
creation  of  slack  in  a  train  is  inadvisable 
at  some  locations. 

The  AAR  and  a  nmnber  of  railroads 
commented  that  there  is  no  equipment 
available  today  to  monitor  the  dynamic 
brakes  on  trailing  locomotives.  These 
parties  also  stated  that  the  monitoring  of 
trailing  units  is  really  rather  useless  due 
to  the  fact  that  dynamic  brakes  can  fail 
at  any  time.  One  railroad  commented 
that  a  prototype  device  capable  of 
monitoring  the  dynamic  brakes  on 
trailing  locomotives  has  been  developed 
but  no  production  model  is  available 
and  the  cost  of  the  device  would  be 
$10,000-$! 5, 000  per  locomotive.  The 
AAR  also  provided  an  approximate 
figure  of  $100,000  as  the  cost  to  retrofit 
an  individual  locomotive  with  dynamic 
brakes. 

The  RLEA  recommended  that 
dynamic  brakes  be  employed  on  all 
trains,  be  in  working  order,  and  be 
tested  before  all  departures  and  that 


training  be  provided  on  their  usage.  The 
RLEA  would  also  like  mandatory 
installation  of  a  device  that  would 
monitor  the  dynamic  effort  on  trailing 
locomotives.  The  BLE  and  BRC  did  not 
think  that  dynamic  brakes  could  be 
monitored  and  felt  that  even  if  they 
could,  it  would  probably  not  be  that 
effective  since  dynamic  brakes  tend  to 
fail  while  in  use.  The  BLE  did 
recommend  that  railroads  be  required  to 
maintain  the  equipment.  In  addition, 
the  BRC  and  BLE  recommended  that  if 
dynamic  brakes  are  present  a  running 
test  should  be  required,  even  if 
performed  at  less  than  10  mph  since 
such  a  test  would  at  least  indicate 
whether  the  dynamic  brakes  are 
functioning. 

The  National  Transportation  Safety 
Board  (NTSB)  commented  that  the 
railroads  are  improperly  describing 
dynamic  brakes  as  a  luxury.  The  NTSB 
stated  that  railroads  preach  and 
encourage  the  use  of  the  dynamic  brake 
and,  thus,  should  ensure  at  least  from 
the  initial  terminal  that  the  system  will 
work. 

FRA  Conclusion.  The  RSERA  requires 
FRA  to  issue  standards  for  locomotive 
dynamic  brakes,  “where  applicable.”  It 
is  clear  from  this  qualification  and  the 
history  of  the  legislation  that  it  imposes 
no  requirement  that  locomotives  be 
equipped  with  dynamic  brakes.  Nor  do 
we  understand  the  RSERA  to  supersede 
the  Act  of  March  2, 1893,  which  forbids 
a  railroad  to  “run  any  train  *  *  *  that 
has  not  a  sufficient  number  of  cars  in  it 
*  *  *  equipped  with  power  or  train 
brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can 
control  its  speed  without  requiring 
brakemen  to  use  the  common  hand 
brake  for  that  purpose.”  This  provision 
clearly  requires  that  the  train  brake 
system  (which,  after  100  years  is  still 
pneumatically  operated  in  the  case  of 
conventional  fi-eight  equipment)  bear 
the  burden  of  providing  a  soimd  and 
serviceable  first-order  safety  system 
capable  of  controlling  train  speed  and 
arresting  the  movement  when  required. 

It  is  pertinent  to  ask  why,  against  this 
background,  FRA  is  now  required  to 
address  the  issue  of  locomotive  dynamic 
brakes.  The  mandate  for  dynamic  brake 
safety  standards  emanated  from  the 
investigation,  by  the  National 
Transportation  Safety  Board,  of  an 
accident  in  which  normal  precautions 
for  use  of  the  primary  train  air  brake 
system  were  cast  to  the  wind.  In  brief, 
excessive  tonnage  and  excessive  speed 
cresting  the  grade  led  to  a  train  out  of 
control.  This,  together  with  the 
disastrous  consequences,  resulted  in 
examination  by  the  Board  of  whether 
the  availability  of  fully  operational 
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dynamic  braking,  as  a  secondary  safety 
system,  might  have  saved  the  day. 

Report  No.  RAR-90-02  (National 
Transportation  Safety  Board.  1990). 

It  is  conceded  by  most  serious 
observ'crs  that  locomotive  dynamic 
brakes  do  not  offer  the  technical 
capability  to  serve  as  a  primary  train 
braking  system,  since — 

(a)  they  provide  braking  force  only  on 
powered  locomotive  axles  and  are 
incapable  of  controlling  in-train  forces 
in  tlm  same  manner  as  the  automatic 
braking  system: 

(b)  they  are  effective  only  within  a 
narrow  speed  range  and  have  no 
capability  to  actu^ly  stop  a  train; 

(c)  they  can  fail  without  prior 
warning;  and 

(d)  their  failure  mode  is  characterized 
by  loss  of  braking  force  (as  opposed  to 
the  automatic  br^e,  which,  properly 
employed,  initiates  an  emergency  brake 
application  upon  loss  of  system 
integrity). 

FRA  thus  view's  as  unfortunate,  and 
potentially  reckless,  the  increasing 
number  of  train  handling  and  power 
brake  instructions  issued  by  freight 
railroads  that  emphasize  use  of  dynamic 
brakes  without  including  prominent 
warnings  that  such  systems  may  not  be 
relied  upon  to  provide  the  margin  of 
safety  necessary  to  stop  short  of 
obstructions  and  control  points  or  to 
avoid  overspeed  operation.  Such 
instructions,  while  not  yet  affirmatively 
misleading  to  seasoned  locomotive 
engineers,  threaten  to  overcome  the 
good  judgment  of  safety  critics  and 
regulators  by  leading  to  excessive 
reliance  upon  these  systems. 

While  FTRA  is  not  persuaded  that 
dynamic  brakes  warrant  emphasis  as  the 
primary  safety  system,  the  agency 
recognizes  that  the  statute 
communicates  a  valid  safety  concern, 
properly  construed.  That  is,  to  the 
extent  significant  emphasis  is  placed  on 
dynamic  brakes— either  by  the  railroads 
as  a  legitimate  means  of  limiting  fuel 
consumption,  imdesired  emergency 
brake  applications,  and  wear  to  height 
car  components,  or  by  safety  critics  who 
do  not  foresee  that  hazard  of  reliance  on 
such  systems — engineers  may  in  fact  be 
encouraged  to  make  errors  in  judgment 
that  take  them  beyond  prudent  safety 
margins.  At  such  a  critical  point,  proper 
functioning  of  any  secondary  safety 
system — however  subject  to  failure — is 
greatly  to  be  wished.  Further,  dynamic 
brakes  offer  a  redundant  safety  feature 
should  the  engineer  make  a  mistake  in 
judgment  leading  to  excessive  speed 
un(^  the  prevailing  conditions  of 
grade,  tonnage,  and  weather. 

FRA  believes  that  dynamic  brakes 
have  become,  de  facto,  a  second-order 


safety  system  whme  employed.  While 
from  the  point  of  view  of  k^cal 
priorities,  dymamic  brakes  “back  up*’ 
the  automatic  train  brake  system,  in 
sequence  of  operational  procedures  the 
priority  is  reversed.  Stated  differently, 
either  the  proper  functioning  of  these 
systems,  or  the  provision  of  reliable 
information  concerning  degraded 
functioning  of  these  systems,  should 
prevent  locomotive  engineers  from 
operating  trains  in  a  manner  that  might 
make  recovery  throu^  use  of  the 
automatic  brake  impossible.  As  between 
these  two  alternatives,  proper 
functionii^  is  marginally  preferred, 
since  communication,  perception,  and 
comprehension  of  information  is  not  a 
uniformly  successfril  enterprise. 

To  summarize,  although  FRA  will  not 
require  that  locomotives  be  equipped 
with  dynamic  brakes,  FRA  does  believe 
that  Congress,  in  §  20141  (formerly  §  7 
of  the  RSERA),  intended  for  FRA  to 
develop  meaningful  and  enforceable 
standards  regarding  the  safe  use  and 
operation  of  dynamic  brakes. 
Furthermore.  FRA  believes  that  if  the 
devices  are  available,  they  should  be 
maintained,  and  engineers  should  be 
informed  on  their  safe  and  proper  use 
and  be  provided  with  information 
regarding  the  amount  of  dynamic 
braking  effort  that  they  have  available. 
Further,  FRA  believes  that  railroads 
operating  braking  systems  that  include 
dynamic  brakes  should  have  written 
operating  rules,  tailored  to  the  specific 
equipment  and  territory  of  each 
railroad,  governing  the  safe  handling 
procedures  for  the  use  of  dynamic 
brakes  und»  all  operating  conditions, 
including  procedures  covering  the  loss 
of  dynamic  brakes.  FRA  also  proposes  to 
require  railroads  to  infonn  engineers  of 
the  total  dynamic  brake  retarding  force 
available  on  all  outbound  trains 
equipped  with  dynamic  brakes.  As 
several  commenters  stated,  in  order  to 
completely  test  dynamic  brakes  the  train 
must  be  moving.  Thus,  FRA  believes 
that  running  tests  of  the  dynamic  brake 
should  be  performed  whenever  the 
motive  power  or  engine  crew  is  changed 
so  that  availabiUty,  or  lack  of 
availabiUty,  of  the  device  can  be 
rechecked. 

Currently,  the  operating  rules  of  most 
railroads  contain  limits  on  the  amount 
of  dynamic  braking  force  that  may  safely 
be  used  depending  on  the  dimensions  of 
the  train  involved.  Most  railroad 
operating  rules  express  these  limits  in 
terms  of  the  numlwr  of  axles  that  engine 
consists  are  permitted  to  use  in  dynamic 
braking.  Railroads  generally  will  cut  out 
the  dynamic  brakes  on  trailing 
locomotives,  when  the  train  is  made  up, 
in  order  to  avoid  the  possibility  of 


excessive  dynamic  braking  force  being 
applied,  which  could  re«iit  in  the 
buckling  of  the  train.  However,  some 
operating  rules  also  express  dynamic 
braking  limits  for  operating  through 
turnouts,  crossovers,  and  curves  in 
terms  of  dynamic  biake  amperes,  yet, 
there  is  currently  no  way  for  engineers 
to  know  the  amount  of  dynamic  brake 
amperage  on  their  train  or  the  amperage 
they  are  using.  Furthermore,  although 
running  tests  of  dynamic  brakes,  as 
proposed  by  FRA,  provide  information 
to  the  locomotive  engineer  regarding  the 
availability  of  dynamic  ta^es.  such 
tests  are  limited  to  the  specific  moment 
they  are  performed.  Thus,  nmning  tests 
do  not  provide  continuous  information 
on  the  current  status  of  the  dynamic 
brakes  to  the  locomotive  engineer. 
Because  dynamic  brakes  could  fail  at 
any  time,  FRA  feels  there  should  be 
some  way  for  engineers  to  continuously 
monitor  the  operation  of  their  available 
dynamic  brakes.  Consequently,  based  on 
Congress’  mandate  contained  in  §  20141 
(formerly  §  7  of  the  RSERA),  requiring 
meaningful  standards  to  address  the  safe 
use  of  dynamic  brakes,  FRA  beUeves 
that  locomotives  built  after  January  1, 
1996,  and  equipped  with  dynamic 
brakes,  should  be  able  to  (i)  test  the 
electrical  integrity  of  the  dynamic  brake 
at  rest  and  (ii)  display  the  total  train 
dynamic  brake  retarding  force,  at  certain 
speed  increments,  in  the  cab  of  the 
controlling  locomotive. 

In  the  ANPRM  (57  FR  62555),  FRA 
requested  comments  from  the  industry 
on  possible  methods  of  providing 
information  regarding  the  status  of 
dynamic  brakes  to  the  engineer  in  the 
cab  of  the  controlling  locomotive.  The 
only  workable  option  presented  to  FRA 
in  the  comments  received  w'as  the 
equipping  of  locomotives  with  a 
dynamic  brake  display.  Although  FRA 
recognizes  that  the  technology  for 
dynamic  brake  displays  with  the  ability 
to  provide  the  type  of  information 
sought  by  FRA  is  not  readily  available 
today,  several  commenters  suggested 
that  it  is  currently  being  developed. 

FRA  believes  that  the  bimefits  of  such 
an  indicator  would  be  to  alert  engineers 
that  they  have  diminished  or  excessive 
dynamic  capabilities,  thus  permitting 
the  engineer  to  control  the  braking  of 
their  train  in  the  safest  possible  manner. 
However,  in  order  to  folly  evaluate  the 
viability  of  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  follonving  specific  issues; 

(1)  What  is  the  status  on  the  future 
availabiUty  of  dynamic  brake  indicators 
capable  of  providing  the  information 
reguired  by  this  proposal? 

(2)  Are  FRA’s  cost  estimates  regardirig 
this  proposal  accurate? 
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(3)  What  quantitative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  from  the  use  of  these 
devices? 

(4)  What  alternative  methods  are 
available  for  providing  the  same 
information  diat  a  dynamic  brake 
indicator  would  provide  to  a  locomotive 
engineer? 

VII.  Miscellaneous  Issues 
A.  Brake  Pipe  Reduction 

Present  regulations  require  brake-pipe 
reductions  of  either  15  pounds,  20 
pounds,  or  full  service  depending  on 
which  of  the  required  train  air  brake  test 
is  being  performed.  49  CFR  232.12, 
232.13.  In  the  ANPRM  (57  FR  62556), 
FRA  sought  comments  from  interested 
parties  to  determine  if  it  is  feasible  and 
beneficial  for  FRA  to  establish  one 
standard  brake-pipe  reduction  for  all 
required  train  air  brake  tests. 

The  AAR  and  several  railroads 
recommended  that  some  type  of 
performance  standard  be  established  so 
that  each  railroad  could  determine  the 
amount  of  reduction  that  best  suits  its 
operation.  The  AAR  also  suggested  that 
if  the  reduction  amounts  were  left  in  the 
discretion  of  the  individual  railroads,  it 
would  be  receptive  to  a  requirement  that 
the  railroad  indicate  what  reduction 
rates  it  would  use  at  different  locations. 
Several  railroads  commented  that  one 
standard  reduction  should  be  required 
for  all  tests  and  inspections  and  that  the 
standard  should  not  require  an  increase 
to  a  full  service  reduction  because  such 
a  practice  could  cause  undesired 
releases.  These  commenters  also  noted 
that  one  standardized  reduction  for  all 
tests  would  simplify  air  brake  tests  and 
make  it  easier  for  the  railroads  to  train 
and  instruct  their  employees.  Most  of 
the  commenting  railroads  suggested  a 
20-psi  reduction  if  a  specific  amount 
were  established.  Two  commuter 
railroads  stated  that  they  are  unable  to 
comply  with  49  CFR  232.12  as  cvurently 
written  because  they  are  unable  to  make 
a  service  rate  reduction  on  some  of  their 
equipment. 

Two  labor  organizations 
recommended  that  one  standard 
reduction  be  established  by  FRA  rather 
than  allowing  each  individual  railroad 
to  determine  their  own  reductions.  This 
recommendation  was  based  on  the 
commenters’  concern  that  varying 
reduction  standards  among  the  railroads 
would  cause  confusion  for  train  crews 
since  many  railroads  swap  trains  and 
operate  crews  over  each  other’s  lines. 
These  commenters  also  felt  that  one 
standardized  reduction  would  make 
training  easier. 


FRA  Conclusions.  FRA  agrees  with 
many  of  the  commenters  that  a 
standardized  brake  pipe  reduction  of  20 
psi  is  sufficient  for  the  performance  of 
all  required  brake  inspections  and  tests. 
FRA  believes  that  the  adoption  of  one 
standard  reduction  will  simplify  both 
the  performance  of  the  required 
inspections  and  the  training  of 
employees  charged  with  performing 
these  inspections.  Under  the  proposal 
FRA  would  no  longer  require  full 
service  reductions  for  any  of  required 
inspections  in  order  to  avoid  the 
possibility  of  imdesired  releases.  FRA 
feels  that  the  suggestion  of  several 
commenters  to  allow  each  railroad  to 
determine  its  own  brake  pipe  reduction 
is  not  viable.  It  is  not  uncommon  to  find 
train  crews  operating  in  several  different 
locations  or  to  find  the  train  crew  of  one 
railroad  operating  the  equipment 
belonging  to  another  railroad  or 
operating  over  the  lines  of  another 
railroad.  Thus,  if  various  reductions 
were  established  by  different  railroads 
or  by  one  railroad  in  different  locations, 
it  would  merely  cause  further  confusion 
in  both  the  performance  of  the 
inspections  and  the  training  of 
personnel. 

B.  Performance  of  Brake  Inspections 

To  determine  whether  regulations 
should  be  developed  specifying  how 
certain  brake  inspections  should  be 
performed  and  whether  certain 
currently  required  inspections  are 
necessary,  FRA  requested  comments 
from  interested  parties  regarding  the 
current  methods  of  performing  the 
various  required  brake  inspections  and 
sought  comments  on  how  current 
inspections  could  be  improved  or 
eliminated.  See  57  FR  62556. 

The  AAR  and  a  number  of  railroads 
recommended  that  the  specific  method 
of  performing  the  various  required 
inspections  should  be  left  to  the 
discretion  of  each  railroad  since  the 
type  of  inspection  required  depends  on 
the  equipment  involved  and  the 
operating  conditions  existing  at  various 
locations.  Many  of  these  commenters 
stated  that  experience  has  shown  that 
vehicle  inspections  do  not  detract  from 
inspections  and  that  such  inspections 
are  adequate  depending  on  the  location 
performed.  These  parties  also  stated  that 
their  employees  are  instructed  to  get  off 
their  vehicle  if  they  are  unable  to  see  the 
brake  equipment  from  the  vehicle. 
Several  commenters  also  endorsed  the 
use  of  roll-by  inspections  at  least  to 
determine  release  of  the  brakes.  Most  of 
the  commenters  also  recommended  that 
inspection  of  five-pack  equipment 
(articulated  cars)  needs  to  be  looked  at 
since  this  equipment  utilizes  several 


different  types  of  braking  systems,  many 
of  which  cannot  be  viewed  from  one 
side  of  the  car.  Several  railroads  stated 
that  they  were  in  the  process  of 
developing  specific  training  for  the 
inspection  of  five-pack  equipment.  One 
commenter  suggested  that  if  the  brakes 
fail  to  apply  on  one  of  the  sets  of  brake 
equipment  contained  on  multi-platform 
cars  with  multiple  brake  systems,  the 
car  should  be  considered  operable  and 
permitted  to  continue  to  the  first 
terminal  where  repairs  could  be  made. 

Amtrak  commented  that  the  use  of 
package,  or  unit,  brake  actuators  on 
most  modem  passenger  trains  requires 
an  inspection  of  both  sides  of  the  train. 
This  commenter  also  stated  that  the 
enshrouding  of  brake  actuators,  the 
existence  of  high-level  platforms,  and 
the  presence  of  wayside  electric  power 
systems  make  inspection  of  brake 
systems  on  passenger  trains  dangerous. 
Amtrak  recommended  an  alternative  to 
the  initial  terminal  inspection  that 
would  allow  passenger  trains  making 
multiple  turns  in  a  24-hour  interval  to 
perform  a  set  and  release  after  a  leakage 
test  is  performed  at  all  subsequent 
departures  after  a  complete  initial 
terminal  brake  inspection  if  the  train 
remains  charged  and  the  consist  is  not 
broken.  The  AAR  and  one  railroad 
stated  that  the  use  of  carside  indicators 
is  a  reliable  method  for  determining  the 
condition  of  brakes  when  brake 
equipment  is  enshrouded  or  mounted 
in-board  or  when  a  train  is  next  to  a 
high-level  platform  or  other  obstruction. 
Two  other  passenger  railroads  suggested 
that  FRA  develop  a  list  of  parameters 
that  each  initial  terminal  test  must 
address  and  then  allow  each  passenger 
railroad  to  submit  its  test  procedures, 
based  on  its  individual  operations,  to 
FRA  for  approval.  A  number  of 
passenger  and  commuter  railroads  also 
commented  that  many  of  the  current 
inspection  requirements  contained  in 
the  regulations  are  not  applicable  to 
multiple  unit  (MU)  cars,  specifically 
noting  the  leakage  test  requirement,  the 
piston  travel  regulations,  and  the 
requirement  to  keep  equipment  charged 
when  adding  cars.  These  parties 
recommended  that  provisions  regarding 
MU  cars  be  separated  from  provisions 
on  freight  locomotives  and  cars. 

The  AAR  and  a  number  of  railroads 
provided  comments  on  specific 
inspections  currently  required  and  on 
specific  elements  of  various  inspections. 
Several  of  these  commenters  suggested 
that  the  inbound  brake  equipment 
inspection  contained  at  §  232.14  be 
eliminated.  These  commenters  stated 
that  this  inspection  requires  the 
“bottling  of  air”  (the  angle  cock  to  be 
closed  following  a  20-psi  reduction). 
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which  is  contrary  to  most  railroads’ 
operating  rule  requiring  the  brake  pipe 
to  be  left  open  on  standing  cars.  The 
parties  felt  that  the  current  requirement 
could  result  in  the  train  being  put  in 
emergency,  which  wastes  time  because 
then  the  train  must  be  recharged,  and  is 
potentially  dangerous  because  it  could 
cause  a  train  to  roll  away  due  to  a  brake 
release. 

Several  parties  also  mentioned  that 
current  piston  travel  requirements  are 
no  longer  necessary  due  to  the  use  of 
automatic  slack  adjusters,  which  are 
designed  to  keep  piston  travel  within 
certain  tolerances.  Some  commenters 
felt  that  if  slack  adjusters  were  required, 
noting  that  most  cars  operating  today 
are  already  equipped  with  them,  the 
need  to  constantly  measure  piston  travel 
would  be  eliminated. 

Several  commenters  also  suggested 
that  railroads  have  the  option  of 
performing  a  thorough  inbound 
inspection  together  with  a  set-and- 
release  departure  inspection  in  lieu  of 
performing  an  initial  terminal 
inspection,  since  initial  terminal 
inspections  can  be  an  obstacle  to 
moving  goods  quickly  because  the 
removal  of  bad  ordered  cars  once  the 
train  is  assembled  can  cost  considerable 
time.  These  parties  also  recommended 
that  cars  found  with  sticking  brakes 
during  the  departure  inspection  be  cut 
out  and  tagged  and  allowed  to  continue 
to  destination  as  long  as  the  tonnage  per 
operable  brakes  did  not  exceed  a 
specified  amount.  One  railroad  also 
requested  revision  §  232.12(i)  to  allow 
the  yard  test  device  to  be  placed  at  any 
location  in  the  train,  rather  than  at  the 
end  of  the  train  nearest  the  hauling  road 
locomotive,  since  the  results  of  such  a 
test  are  not  affected  by  location  of  the 
device. 

The  AAR  and  several  railroads  also 
suggested  that  the  85  percent 
requirement  contained  at  §  232.1  should 
be  changed  to  a  performance  standard 
based  on  tonnage  per  operative  brakes. 
These  parties  stated  that  it  is  almost 
impossible  to  remake  a  train  while 
enroute  to  disassociate  those  cars  with 
inoperative  brakes  from  the  rest  of  the 
train.  However,  none  of  these 
commenters  had  any  major  problem 
with  the  85  percent  requirement,  and  all 
of  them  stated  that  retaining  the 
standard  is  acceptable. 

One  air  brake  manufacturer  agreed 
with  the  railroads  that  the  problem  of 
excessive  piston  travel  has  been 
addressed  by  the  development  of  slack 
adjusters.  This  commenter  stated  that 
slack  adjusters  automatically  adjust 
piston  travel  to  prevent  excessive  travel 
and  that  if  slack  adjusters  are  reliable 
there  is  no  need  to  measure  for  piston 


travel.  The  commenter  suggested  that 
new  technology  is  being  developed  to 
monitor  the  brake  cylinder  and  that  any 
new  regulation  needs  to  allow  for 
technology  that  may  do  away  with 
measuring  piston  travel. 

Labor  organization  representatives 
and  several  individual  members 
believed  that  FRA  should  specify  how 
inspections  are  to  be  performed.  Several 
members  of  the  BRC  commented  that 
the  only  proper  inspection  is  a  walking 
inspection  on  both  sides  of  the  train 
with  a  set  and  release.  However,  these 
commenters  suggested  that  if  a  walking 
inspection  is  performed  on  both  sides  of 
a  train  during  a  set,  then  a  roll-by 
inspection  for  the  release  would  be 
acceptable.  Several  commenters  stated 
that  on  some  cars  an  adequate 
inspection  could  be  made  from  one  side 
of  the  train  but  that  on  other  cars  such 
as  multilevel  stack  cars  only  50  percent 
of  the  brake  equipment  can  be  observed 
from  any  one  side  of  the  cars.  Members 
of  both  the  BRC  and  the  UTU 
strenuously  recommended  that 
inspection  of  five-pack  cars  not  be 
performed  from  moving  vehicles 
because  it  is  very  difficult  to  observe  the 
brake  equipment  on  these  cars.  A  BRC 
representative  also  stated  that  if  slack 
adjusters  have  eliminated  the  need  to 
measure  piston  travel  then  the  railroads 
should  have  no  problem  complying 
with  a  seven-to  nine-inch  piston  travel 
limit.  This  commenter  also  stated  that 
unless  there  are  regulations  governing 
the  proper  setting  and  operation  of  slack 
adjusters,  piston  travel  must  continue  to 
be  monitored  and  measured. 

Several  labor  organizations  and  their 
individual  members  stated  that  train 
crews  are  not  qualified  to  perform  initial 
terminal  inspections.  Various  individual 
carmen  commented  that  many  of  the 
initial  terminal  inspections  that  are 
currently  being  performed  are 
inadequate  because  the  employees 
performing  the  inspections  are  not 
adequately  trained.  The  BRC  maintained 
that  the  initial  terminal  inspection 
could  not  be  separated  from  the  pre¬ 
departure  inspection  required  under 
Part  215  and  both  must  be  performed  by 
carmen.  The  BRC  also  mentioned  that 
because  the  initial  terminal  inspections 
are  not  being  performed  by  qualified 
individuals  trains  are  departing  without 
100  percent  operable  brakes,  and  thus, 
believes  that  the  85  percent  rule 
contained  at  232.1  should  be  increased 
to  90  or  100  percent.  This  party  also 
supported  an  increase  in  the  85  percent 
requirement  based  on  the  fact  that 
heavier  and  longer  trains  are  being  run 
today,  and  therefore,  better  braking  is 
needed.  The  BLE  commented  that  they 
do  not  .see  a  problem  on  today’s 


railroads  regarding  inoperative  brakes 
and  felt  that  unless  there  was  some 
technical  evidence  that  the  requirement 
should  be  reduced,  the  85  percent 
requirement  should  remain. 

FRA  Conclusions.  FRA  agrees  with 
several  of  the  railroad  commenters  that 
it  would  be  practically  impossible  and 
far  too  intrusive  for  FRA  to  mandate  the 
specific  methods  for  performing  various 
inspections  on  various  equipment.  FRA 
feels  that  each  individual  railroad  is  in 
the  best  position  to  determine  the  best 
method  for  performing  the  various 
required  inspections  based  on  their 
operating  conditions  and  equipment. 
However,  the  method  of  inspection  that 
is  chosen  by  a  railroad  should  ensure 
that  all  required  equipment  is  properly 
inspected  and  is  functioning  as  required 
by  the  regulations.  FRA  will  continue  to 
allow  the  use  of  roll-by  inspections  of 
the  brake  release  if  train  speed  does  not 
exceed  10  mph.  FRA  feels  that  roll-by 
inspections  made  at  greater  speeds 
would  not  permit  sufficient  visual 
inspection  of  the  brake  equipment. 

FRA  recognizes  the  imique 
characteristics  of  some  commuter  and 
passenger  trains  that  repeat  the  same 
trip  several  times  a  day  without 
breaking  up  the  consist.  Because  the 
trains  in  these  types  of  operations  are 
not  broken  up  and  remain  connected  to 
an  air  supply  continuously,  it  is 
unlikely  that  their  air  brake  equipment 
would  deteriorate  beyond  federal 
requirements  in  one  day  if  they  were  in 
proper  working  order  at  the  beginning  of 
the  day.  Thus,  FRA  believes  that  trains 
that  repeat  the  same  trip  more  than  once 
a  day  need  only  be  required  to  have  an 
initial  terminal  brake  test,  performed  by 
a  qualified  individual,  prior  to  the  first 
departure  for  that  train  each  calendar 
day. 

FRA  also  agrees  with  several 
commenters  that  the  MU  equipment, 
currently  used  by  many  commuter 
operations,  is  unable  to  conform  to* 
many  of  the  standards  established  for 
freight  operations.  Consequently,  FRA 
believes  that  commuter  railroads 
operating  MU  equipment  should 
develop  and  enforce  written  inspection, 
maintenance,  and  test  procedures  for 
this  equipment  to  ensure  the  systems 
will  operate  as  intended. 

FRA  further  recognizes  that  the 
inbound  inspection  required  pursuant 
to  §  232.14,  which  requires  the  bottling 
of  air.  is  contrary  to  most  railroads’ 
operating  procedures  requiring  the  ’ 
brake  pipe  to  be  left  open  on  standing 
cars.  FRA  feels  that  this  requirement  is 
unnecessary  in  present-day  operations 
and  could  actually  cause  a  train  to  roll 
away  due  to  a  brake  release. 
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Although  several  parties  commented 
that  piston  travel  requironents  are  no 
longer  necessary  due  to  the 
development  and  use  of  automatic  slack 
adjusters,  FRA  believes  that  piston 
travel  still  is  an  important  component 
that  must  be  kept  within  certain 
op>erating  limits.  If  automatic  slack 
adjusters  function  properly,  then  the 
railroads  should  have  no  problem 
maintaining  piston  travel  within  the 
required  limits.  Currently,  the  only  way 
to  ensure  that  a  slack  adjuster  is 
working  correctly  is  to  measure  the 
component  it  is  adjusting.  If  a  device  is 
developed  that  can  reliably  monitor  the 
brake  cylinder,  as  one  manufacturer 
indicated,  then  parties  can  petition  the 
FRA  for  a  change  in  the  standards  at 
that  time. 

FRA  will  continue  to  require  100- 
percent  functional  train  brake  systems  at 
initial  terminals.  As  there  were  no  majcN: 
objections  raised,  FRA  proposes  to 
retain  the  “85-percent”  requirement 
previously  contained  at  §  232.1.  The 
BRC  was  the  only  party  which  requested 
that  the  percentage  be  increased,  based 
on  their  contention  that  initial  terminal 
inspections  were  not  being  performed 
by  qualihed  individuals.  However,  FRA 
believes  that  the  qualification  standards 
proposed  below,  adequately  address  this 
party's  concern.  Furthermore,  as 
previously  stated,  FRA  does  not  feel 
railroads  are  currently  performing  initial 
terminal  inspections  as  well  as  they 
should  be  and,  thus,  we  do  not  believe 
it  would  be  appropriate,  at  this  time,  to 
allow  alternatives  to  the  initial  terminal 
inspections  as  requested  by  several 
commentators. 

C.  COTS-S  Requirements 

Prior  to  January  1, 1992,  railroads  and 
car  owners  were  required  to  maintain 
freight  brake  equipment  in  accordance 
with  a  periodic  clean,  oil,  test,  and 
stencil  (COT&S)  schedule.  This 
schedule  varied  from  10  to  16  years, 
depending  on  type  of  brake  control 
valve.  At  the  conclusion  of  the 
equipment  changeout,  a  single  car  test 
was  performed  to  verify  the  integrity  of 
the  entire  brake  system. 

Prior  to  1982,  this  same  single  car  test 
was  required  on  each  car  when  on  a 
shop  or  repair  track  and  the  date  of  test 
so  stencilled  on  the  car.  This  was 
known  as  an  “In  Date  Test”  or  IDT.  Cars 
which  had  been  last  tested  in  less  than 
90  days  were  excluded  from  the  test 
requirement.  In  1982  the  IDT  was 
abolished,  and  only  a  simple 
application  and  release  test  of  the  brakes 
was  required  when  on  the  shop  or  repair 
track.  Certain  brake  (sticking, 
inoperative,  etc.)  and  wheel  defects 


(overheated,  built-up  tread,  etc.)  did 
require  the  single  car  test. 

In  1990,  several  improvements  were 
made  in  test  procedures  to  reduce  the 
incidence  of  undesired  emergency  brake 
applications  and  leakage  which  could 
cause  wheel  damage.  These 
improvements  were  incotrporated  into 
the  full  single  car  test  ^ui  in  a  new 
abbreviated  test,  identihed  as  a  “Repair 
Track  Air  Brake  Test.”  At  that  time  the 
repair  track  test  was  required  each  time 
a  car  was  on  a  shop  or  repair  track.  The 
full  single  car  test  is  required  when  the 
brake  control  valves  are  replaced.  As 
these  comprehensive  tests  were  phased 
in,  the  COT&S  requirements  were 
abolished.  The  effectiveness  of  these 
new  tests  was  evident  by  the  increased 
replacement  of  brake  components  which 
were  determined  to  be  defective. 

Leakage  at  angle  cocks  and  cutout  cocks 
was  the  primary  source  of  problems.  In 
order  to  determine  whether  there  is  a 
need  for  time-based  COT&S 
requirements,  FRA  sought  conunents,  in 
the  ANPRM  (57  FR  62556),  from 
interested  parties  r^arding  the 
problems  associated  with  the 
elimination  of  the  COT&S  requirements 
for  freight  equipment  and  whether 
COT&S  requirements  are  necessary  for 
passenger  equipment  or  are  alternatives 
available. 

The  AAR  and  several  of  its  member 
railroads  contended  that  the  new  single 
car  test  is  much  better  than  the  old  time- 
based  COT&S  and  turns  up  many  more 
defects  due  to  the  increase  in  air 
pressure  to  90  pounds.  The  AAR  stated 
that  their  studies  show  that  a  car  is  on 
the  repair  track  1.7  times  a  year  and, 
thus,  on  average  every  car  will  receive 
a  single  car  or  repair  track  test  at  least 
one  to  two  times  a  year.  The  AAR  also 
stated  that  in  1992  1.1  to  1.4  million 
single  car  or  repair  track  tests  were 
performed  by  the  railroads  and  that 
three  times  as  many  brake  valves  were 
changed  out  in  1992  as  compared  to 
1991.  In  addition,  the  AAR  reported  that 
the  railroads  spent  in  excess  of  $7.5 
million  to  upgrade  their  equipment  to 
perform  the  enhanced  single  car  test. 
Several  railroads  provided  figures  on 
the  number  of  cars  in  their  fleets 
receiving  single  car  and  repair  track 
tests,  and  provided  data  comparing  the 
number  of  brake  components  that  were 
changed  out  in  1992  with  the  number  of 
components  changed  out  in  1991  under 
the  old  COT&S  requirements.  In  all 
cases  the  data  showed  an  increase  in  the 
number  of  components  changed  out, 
which  the  railroads  attributed  to  the 
improvement  of  the  single  car  test  and 
were  presented  as  support  for  their 
contention  that  the  improved  single  car 
and  repair  track  tests  are  more  effective 


than  the  old,  time-based  COT&S 
requirements.  Several  railroads  also 
commented  that  th»e  is  no  need  for 
FRA  to  establish  brake  maintenance 
requirem^ts  septarate  from  those 
est^lished  by  the  AAR  These 
commenters  stated  that  significant 
improvements  in  brake  maintenance 
have  been  made  by  the  AAR  without 
increased  regulation.  These  parties  also 
noted  that  the  AAR  has  its  own 
engineering  staff  and  laboratories  and 
has  expertise  of  all  the  railroads  and, 
thus,  is  in  the  best  positioo  to  determine 
the  best  practices  for  maintaining  the 
brake  systems. 

Amtrak  and  two  other  passenger  and 
commuter  railroads  provided  comments 
regarding  COT&S  requirements  for 
passenger  cars.  These  commmiters  felt 
that  the  brake  equipment  on  passenger 
cars  can  be  maintained  by  criteria  other 
than  time-based  COT&S.  The  parties 
proposed  the  possibility  of  requiring 
that  a  single  car  test  be  performed  each 
time  a  car  is  on  the  repair  track  or  each 
time  the  car  comes  in  for  preventive 
maintenance,  about  every  120  days. 
These  parties  would  prefer  to  conduct 
periodic  testing  rather  than  changing 
out  valves  on  a  periodic  basis.  These 
commenters  felt  that  the  current  three- 
year  COT&S  requirement  on  26C-l>ased 
systems  is  too  restrictive.  Amtrak  also 
commented  that  the  six-year  COT&S 
requirement  it  employs  for  freight-type 
tn^e  valves  on  its  passenger  cars 
should  be  considered  an  internal 
Amtrak  policy. 

The  BRC  and  several  of  its  individual 
members  admitted  that  the  new  single 
car  test  may  be  very  valuable,  but 
contended  that  the  railroads  are 
circumventing  its  use.  These 
commenters  stated  that  railroads  are 
eliminating  repair  tracks  all  over  the 
nation  in  order  to  avoid  performing 
these  single  car  tests.  Several 
individu^s  presented  examples  of  bow 
the  single  car  test  and  repair  track  test 
are  being  circumvented,  such  as  making 
repairs  in  the  field  :«•  moving  cars  to 
expediter  tracks  for  repairs  rather  than 
to  repair  tracks.  Therefore,  the  BRC 
recommended  that  some  type  of  in-date 
testing  or  attention  must  be  reinstated, 
preferably  somewhere  in  the  seven-  to 
eight-year  range.  The  RLEA  also 
recommended  that  periodic  attention  be 
reinstated,  contending  that  acceptance 
of  AAR’s  unilateral  change  in  the 
maintenance  requirements  allows  the 
AAR  to  establish  regulations  without 
public  comment.  The  BRC  and  several 
of  its  members  also  commented  on  the 
three-year  COT&S  requirement  for 
passenger  cars,  contending  that  the 
requirement  should  be  maintained  due 
to  condensation  building  up  in  the 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules  47691 


trainlines  and  the  fact  that  compressors 
are  not  being  maintained.  The  BRC  also 
recommended  that  tmy  change  made  by  * 
the  AAR  in  their  recommended 
maintenance  practices  should  be 
approved  by  FRA. 

One  manufacturer  strongly  endorsed 
the  new  single  car  test  and  repair  track 
test  as  the  most  comprehensive  tests 
ever  performed.  This  commenter  felt 
that  these  tests  will  ensure  more 
effective  brake  maintenance  than  the 
previous  application-and-release  test 
and  the  16-year  COT&S  requirement. 

FRA  Conclusions.  FRA  agrees  that  the 
new  single  car  test,  which  has  been  used 
industry-wide  since  January  of  1992,  is 
a  much  better  and  more  comprehensive 
method  of  detecting  and  eliminating 
defective  brake  equipment  and 
components  than  the  old,  time-based 
COT&S  requirements.  FRA  believes  that 
performance  of  the  single  car  test  will 
significantly  reduce  the  number  of 
defective  components  currently  found 
and  will  dramatically  increase  the 
reliability  of  brake  equipment.  Thus,  use 
of  the  single  car  test  will  greatly 
improve  the  safety  of  both  railroad 
employees  and  the  general  public  since 
brake  equipment  will  be  in  better  and 
safer  condition.  However,  in  order  to 
fully  benefit  fi'om  the  advantages  of  the 
single  car  test,  cars  must  receive  the  test. 
Several  labor  commenters  admitted  that 
the  new  test  was  very  valuable,  but 
stated  that  the  test  is  being 
circumvented  by  the  railroads.  These 
commenters  provided  various  examples 
of  how  the  tests  are  being  avoided. 
Therefore,  in  order  to  ensure  that  all 
cars  receive  the  new  single  car  test,  FRA 
proposes  to  require  the  performance  of 
the  test  on  a  timely  basis. 

FRA  feels  that  the  single  car  test 
should  be  conducted  on  any  car  that  is 
on  a  repair  or  shop  track  for  various 
wheel  or  brake  equipment  defects  and 
that  at  a  minimum  freight  service 
equipment  should  receive  the  test  every 
one  or  two  years  depending  on  whether 
the  equipment  is  high-utilization  or 
non-high-utilization  equipment,  as 
defined  below,  and  that  commuter  and 
passenger  service  equipment  should 
receive  the  test  at  least  every  six 
months.  Freight  railroad  representatives 
reported  that  on  average  a  car  is 
currently  on  the  repair  track  1.7  times 
a  year  and,  thus,  receives  a  full  single 
car  or  repair  track  test  at  that  time. 
Commuter  and  passenger  railroad 
representatives  reported  that  their  cars 
are  on  a  shop  or  repair  track  every  120 
days.  Therefore,  FRA  does  not  feel  that 
requiring  the  single  car  test  to  be 
performed  at  the  proposed  time  periods 
would  be  overly  burdensome  on  the 
industry  since,  by  its  own  admission. 


most  cars  will  be  on  a  repair  or  shop 
track  within  these  time  limits. 
Furthermore,  parties  would  be  allowed 
to  request  a  change  in  the  time  interval 
for  performing  the  single  car  test  by 
monitoring  their  single  car  tests  and 
conducting  a  statistical  analysis  of  the 
results.  The  procedure  for  requesting  a 
change  in  the  time  interval  is  further 
discussed  in  the  section-by-section 
analysis. 

In  order  to  ensure  that  the  single  car 
tests  are  properly  performed,  FF^ 
believes  that  only  qualified  brake 
system  inspectors  should  conduct  the 
tests  and  that  the  single  car  testing 
devices  should  be  tested  at  least  once  a 
day  and  receive  maintenance  at  least 
every  92  days.  Furthermore,  in  order  to 
ensure  proper  maintenance  of  brake 
equipment,  FRA  believes  that  each 
railroad  should  develop  and  enforce 
written  maintenance  procedures  for  all 
types  of  brake  systems  it  operates  which 
meet  or  exceed  current  industry 
standards  and  all  federal  train  brake 
system  safety  requirements.  The 
maintenance  required  by  these 
procedures  should  only  be  performed  by 
individuals  qualified  as  mechanical  or 
electronic  brake  system  inspectors.  Spot 
checks  of  both  the  single  car  tests  and 
the  maintenance  procedures  should  be 
conducted  by  qualified  supervisory 
personnel  to  make  sure  the  procedures 
are  being  followed  and  the  tests  are 
properly  performed. 

D.  Charging  of  Air  Brake  System. 

Present  regulations  for  air  brake 
testing  basically  require  that  cars  that 
have  previously  been  tested  in 
accordance  with  the  regulations  either 
“be  kept  charged  until  road  motive 
power  is  attached”  or  be  retested.  49 
CFR  232.12(i).  Based  on  longstanding 
administrative  interpretation  and 
practice,  FRA  presumes  that  a  brake 
system  is  no  longer  adequately  charged 
if  disconnected  from  the  charging 
device  (supply  of  pressurized  air)  for 
more  than  two  hours  before  coupling  of 
locomotives:  otherwise,  retesting  is 
required.  In  the  ANPRM  (57  FR  62556), 
FRA  requested  comments  from 
interested  parties  regarding  the  viability 
of  this  interpretation  and  sought 
information  for  developing  alternative 
procedures  that  would  not  jeopardize 
safety. 

The  AAR  and  several  railroads  stated 
that  there  is  no  reason  to  assume  that 
once  a  train  is  charged  and  tested  and 
then  left  standing  without  being 
provided  with  a  source  of  compressed 
air  that  the  brake  system  would  become 
defective.  These  parties  suggested  that 
leakage  on  standing  trains  has  been 
greatly  reduced  through  the  use  of 


welded  brake  piping  and  fittings  and 
ferrule-clamped  air  hoses.  These 
commenters  felt  that  FRA’s 
interpretation  of  allowing  trains  to  sit 
without  air  for  only  two  hours  is  from 
an  era  when  this  new  equipment  was 
not  used.  They  also  stated  that  FRA’s 
current  interpretation  costs  the  industry 
money,  fuel,  and  time  and  creates 
pollution  because  trains  must  be  either 
reinspected  or  left  with  a  locomotive 
attached  and  idling  in  order  to  avoid 
performing  a  full  initial  terminal  test. 
Several  railroads  suggested  that  trains 
could  be  off  air  indefinitely  if  the 
consist  is  not  altered,  or  at  least  as  long 
as  24  hours,  and  remain  in  the  same 
condition.  Several  commenters 
recommended  that  if  a  set  of  cars  is  off 
air  for  an  extended  period,  all  that 
should  be  required  is  a  set-and-release 
test  to  assure  the  continuity  of  the  brake 
pipe.  CP  Rail  Services  mentioned  that 
there  is  no  such  two-hour  rule  in 
Canada  and  stated  that  in  Canada  if  cars 
are  off  air  for  any  length  of  time  a  set- 
and-release  continuity  test  is  required. 
Every  commenting  railroad  felt  ^e 
current  two-hour  interpretation  is 
onerous  and  unrealistic. 

The  BLE,  BRC,  and  several  individual 
carmen  felt  that  the  current 
interpretation  is  reasonable.  Most  of 
these  commenters  expressed  concern  for 
the  integrity  of  the  brake  system  if  a 
consist  were  left  standing  for  longer 
than  two  hours.  These  concerns  were 
aimed  at  the  effect  that  climate  might 
have  on  the  equipment  and  the 
increased  possibility  of  vandalism  to  the 
equipment  if  consists  sat  without  air  for 
longer  periods.  One  conductor 
recommended  returning  to  a  four-hour 
limit  as  a  minimum. 

FRA  Conclusions.  FRA  agrees  that  our 
longstanding  administrative 
interpretation,  that  requires  the  retesting 
of  cars  disconnected  from  a  charging 
device  for  longer  than  two  hours,  was 
established  prior  to  the  development  of 
new  equipment  that  has  greatly  reduced 
leakage  problems,  such  as  welded  brake 
piping  and  fittings  and  ferrule-clamped 
air  hoses.  However,  contrary  to  several 
railroads’  assertions  FRA  does  not 
believe  that  cars  should  be  allowed  to  be 
off  air  for  extended  periods  of  time 
without  being  retested.  FRA  believes 
that  the  longer  cars  sit  without  air 
attached  the  greater  the  chances  are  that 
the  integrity  of  the  brake  system  will  be 
compromised.  The  longer  cars  sit  the 
more  susceptible  they  may  be  to 
weather  conditions  or  even  vandalism, 
as  some  commenters  suggested. 
Consequently,  based  on  today’s 
equipment,  operating  practices,  and 
overriding  safety  concerns,  FRA  feels 
that  cars  should  not  be  disconnected 
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from  a  supply  of  pressurized  air  fra: 
longer  than  four  hours  without  being 
retested. 

E.  Specifications  for  Power  Brake 
Systems  for  Freight  Service 

Currently,  Appendix  B  of  Part  232, 
entitled  "Specifications  and 
Requirements  for  Power  Brakes  and 
Appliances  for  Operating  Power-Brake 
Systems  for  Freight  Service”,  contains 
the  specifications  for  AB  valves,  as  were 
adopted  in  the  early  1930’s.  and  has  not 
been  modified  since,  although  several 
deviations  have  been  permitted.  No 
improvements  or  new  featiues,  as 
reflected  in  present-day  control  valves, 
have  been  added  to  the  appendix. 
Consequently,  FRA  sought  comments 
from  interested  parties  as  to  how  the 
specifications  and  requirements 
contained  in  Appendix  B  could  be 
updated  and  changed.  See  57  FR  62556. 

The  AAR  and  several  railroads 
recommended  that  Appendix  B  be 
eliminated  and  a  reference  made  to  the 
appropriate  AAR  specifications.  These 
parties  felt  that  the  AAR  specifications 
are  far  more  stringent  than  those 
contained  in  Appendix  B.  One  railroad 
suggested  that  if  Appendix  B  were  to  be 
rewritten  it  should  encompass  operating 
parameters  of  brake  performance,  such 
as  transmission  speed  of  service  and 
emergency  reductions  and  time  periods 
in  which  control  valves  should  respond 
to  these  signals. 

New  York  Air  Brake  Company 
(NYAB)  also  recommended  that 
Appendix  B  be  deleted  and  reference 
made  to  the  appropriate  AAR 
specifications,  which  require 
performance  that  is  far  above  that 
contained  in  the  appendix. 
Westingbouse  Air  Brake  Company  felt 
that  Appendix  B  as  currently  written  is 
too  restrictive  and  detailed  to  allow  for 
technological  development.  This 
commenter  stated  that  newer  valves  are 
being  developed  which  are  above  and 
beyond  the  specifications  contained  in 
the  appendix  and  suggested  that  more 
flexibility  be  incorporated  into  the 
specifications  to  allow  for  the 
development  of  new  eouipment. 

The  BRC  recommenaed  the 
possibility  of  adding  some  type  of 
addendum  to  Appendix  B  r^arding 
new  technology  without  eliminating  the 
minimum  requiremrats  contained  in  the 
appendix. 

FTIA  Conclusions.  Contrary  to  several 
commenters’  views,  FRA  feels  that 
many  of  the  requirements  contained  in 
Appendix  B  for  power  brake  systems  are 
still  necessary.  FRA  does  recognize  that 
some  of  the  requirements  are  outdated 
and  should  be  eliminated. 

Consequently,  FRA  proposes  to 


eliminate  Appendix  B  and  incorporate 
those  requirenwnts  that  it  feels  are  still 
relevant  to  today’s  equipment  directly 
into  various  sectitms  of  the  revised 
regulation.  Furthermore,  in  order  to 
address  the  concerns  of  several  parties 
that  the  requirements  contained  in 
Appendix  B  are  too  restrictive  to  allow 
the  development  of  new  technology, 

FRA  proposes  to  permit  parties  to 
petition  the  FRA  to  convert  some  of  the 
train  brake  system  specification  and 
design  requirements  into  p^fonnance- 
based  safety  requirements. 

F.  The  i, 000-Mile  Inspection 

FRA’s  current  regulations  require 
intermediate  brake  inspections  at  pmints 
not  more  than  1,000  miles  apart  These 
inspections  are  far  more  limited  than 
the  currently  required  initial  terminal 
inspections  in  that  the  railroad  is 
required  only  to  determine  that  brake 
pipe  leakage  is  not  excessive,  the  brakes 
apply  on  each  car,  and  the  brake  rigging 
is  secure  and  does  not  bind  or  fouL  49 
CFR  232.12Cb).  In  the  1982  revisions  to 
the  power  brake  rules,  FRA  extended 
the  distance  between  such  inspections 
from  500  miles  to  1,000  miles.  The 
industry  now  suggests  that  modern 
freight  trains  can  operate  at  least  5,000 
miles  without  a  brake  test. 
Consequently,  in  order  to  determine 
whether  a  change  in  the  current  1,000- 
mile  inspection  requirement  should  be 
adopted,  FRA  requested  comments  from 
interested  parties  regarding  evidence  to 
support  any  increase  in  the  current 
requirement,  the  costs  and  delays 
involved  with  performing  these 
inspections,  and  any  safety  concerns 
inherent  in  increasing  the  distance 
beyond  what  is  currently  permitted.  See 
57  FR  62556.  Several  railroads,  together 
with  the  AAR,  commented  that  the 
current  1,000-mile  inspection  interval 
should  be  increased  to  as  much  as  5,000 
miles.  (See  §  232.12(b).)  These  parties 
relied  on  several  factors  in 
recommending  such  an  increase,  which 
include  the  new  technology  and 
improved  equipment  since  1982,  the 
1985  study  conducted  by  the  AAR, 
which  they  contended  establishes  that 
trains  receiving  proper  initial  terminal 
tests  could  be  operated  within 
regulation  limits  for  over  5,000  miles, 
and  the  fact  that  since  1982  the  number 
of  brake-related  accidents  and 
derailments  and  the  failure  rates  of 
brake  equipment  have  declined 
dramatically.  The  majcHity  of  these 
commenters  also  stated  that  the  key  to 
increasing  the  limit  is  quality  initial 
terminal  inspections.  One  railroad 
commented  that  in  Canada  en  route 
inspections  are  required  at  1,500-mile 
intervals  and  felt  that  these  en  route 


inspections  do  not  enhance  safety.  This 
railroad  also  stated,  based  on  a  small 
sampling,  that  only  one-half  of  a  percent 
of  its  cars  receiving  intermediate 
inspections  are  found  with  defective 
brakes.  The  AAR  also  conunented  that 
the  statistics  presented  by  labmr 
organizations,  regarding  the  number  of 
defects  they  are  finding  at  v2Lrious 
locations,  are  meaningless  unless 
presented  in  terms  of  their  effect  on 
safety. 

The  AAR  and  several  railroads  also 
provided  information  regarding  the 
costs  of  performing  these  inspections. 
These  p^ies  estimated  that  the  current 
l,0G0-mile  inspection  requires  the 
industry  to  perform  these  inspections  on 
15  percent  of  the  total  number  of  road 
trains,  which  amounts  to  about  240,000 
intermediate  inspections  annually.  They 
estimated  the  total  cost  of  performing 
these  inspections  at  approximately  $90- 
$130  million.  One  railroad  estimated  the 
cost  at  $550  per  inspection.  Another 
railroad  estimated  that  if  the  distance 
required  for  these  inspections  were 
increased  to  2,000  miles  the  industry 
would  save  $47  million.  Several 
railroads  also  commented  that  if  FRA 
reinstated  a  500-mile  inspection  their 
costs  and  the  industry’s  cost  of 
performing  intermediate  inspections 
would  at  least  double. 

Labor  organizations  and  individual 
members  opposed  any  increase  in  the 
1,000-mile  intermediate  inspection 
interval  and  argued  that  FRA  should 
reinstate  the  500-mile  requirement.  The 
RLEA  stated  that  labor’s  agreement  to 
extend  the  intermediate  test  to  1,000 
miles  in  1982  was  based  upon  a  promise 
by  the  railroads  that  complete  and 
perfect  initial  terminal  tests  would  be 
performed.  The  RLEA  contends  that  the 
performance  of  initial  terminal 
inspections  has  been  terrible  and  that 
they  are  being  performed  by  unqualified 
operating  crews.  The  BRC,  the  UTU,  the 
BLE,  and  several  individual  carmen 
reiterated  RLEA’s  contention  that  proper 
initial  terminal  insiiections  are  not 
being  pierformed.  These  parties  also 
stated  that  the  inspections  being 
performed  at  1,000  miles  are  also 
inadequate.  They  stated  that  many  of 
these  inspections  are  being  performed 
by  train  crews  that  are  not  qualified  to 
conduct  these  inspections  properly.  The 
BRC  and  several  of  its  individual 
members  contended  that  numerous 
defects  are  being  found  at  the  1,000-mile 
inspections  and  that  the  main  reason  for 
this  is  that  quality  initial  terminal 
inspections  are  not  being  performed. 
These  commenters  also  provided 
statistics  as  to  the  number  of  defects 
being  found  at  various  1,000-mile 
inspection  points.  They  claim  that  their 
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members  have  found  approximately 
50,000  defects  per  year  at  these 
locations  and  that  the  statistics  used  by 
the  carriers  to  support  an  increase  to 
5,000  miles  are  faulty.  These  parties  feel 
that  independent  data  needs  to  be 
developed  before  any  increase  in  the 
distance  is  considered. 

FRA  Conclusions.  In  1982,  when  FRA 
extended  the  500-mile  inspection 
interval  to  1,000  miles,  FRA  intended 
that  quality  initial  terminal  brake 
inspections  would  be  performed  by  the 
railroads.  FRA  feels  that  railroads  have 
not  conducted  the  excellent  initial 
terminal  inspections  that  were 
contemplated  in  1982.  Furthermore, 
contrary  to  the  railroads’  contention, 

FRA  feels  that  many  initial  terminal 
brake  inspections  are  being  performed 
by  individuals  who  are  not  sufficiently 
qualified  or  trained.  FRA  recognizes  that 
since  1982  new  technology  and 
improved  equipment  have  been 
developed  that  allow  trains  to  operate 
for  longer  distances  with  fewer  defects. 
However,  the  key  to  achieving  this 
improved  capability  is  to  ensure  the 
proper  operation  and  condition  of  the 
equipment  at  initial  terminals.  The  best 
way  of  ensuring  the  proper  operation 
and  condition  of  equipment  is  to 
perform  quality  initial  terminal  brake 
inspections  and  to  conduct  proper 
equipment  maintenance.  Consequently 
in  order  to  ensure  that  a  train  is  in  safe 
and  proper  condition  to  travel  a 
prescribed  distance  without  further 
inspection,  FRA  believes  that  a  sliding- 
scale  approach  should  be  adopted  that 
bases  the  allowable  distance  a  train  may 
travel  on  a  variety  of  factors  including 
the  quality  of  the  initial  terminal  brake 
inspection,  the  maintenance  practices  of 
the  railroad,  and  the  type  of  equipment 
operated  and  installed  on  the  train. 

FRA  proposes  to  establish  a  power 
brake  inspection  scheme  in  which 
various  stated  factors  determine  the 
distance  that  a  freight  or  passenger  treiin 
is  allowed  to  travel  without  additional 
inspection.  These  factors  include:  the 
qualifications  of  the  employee 
performing  the  initial  terminal  brake 
inspection;  the  extent  of  performance  of 
supervisory  spot  checks  of  maintenance 
and  inspection  activity;  the  presence  or 
absence  of  a  single  car  test  program  on 
the  railroad;  the  power  brake  defect 
ratio  on  outbound  trains  for  the  railroad; 
and  the  type  of  equipment  used  and 
installed  on  the  train.  Based  on  the 
conditions  that  are  satisfied  by  the 
railroad,  a  train  may  be  allowed  to  travel 
anywhere  between  500  and  3,500  miles 
from  the  point  of  initial  terminal 
without  additional  power  brake  tests  or 
inspections.  Furthermore,  in  order  to 
ensure  that  initial  terminal  brake  tests 
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are  being  performed,  FRA  proposes  to 
require  railroads  to  maintain  a  record  of 
all  initial  terminal  tests  that  shall 
contain  the  name  of  the  person  who 
conducted  the  test,  when  appropriate. 
The  factors  and  mileage  limits 
mentioned  above  will  be  discussed  in 
more  detail  below. 

VIII.  High  Speed  Passenger  Train 
Brakes 

High  speed  passenger  trains  (up  to 
200  mph)  require  braking  systems 
which  far  exceed  the  capabilities  of 
those  presently  installed  on  North 
American  trains.  The  energy  required  to 
be  dissipated  in  a  stop  firom  200  mph  is 
well  over  one  billion  foot-pounds.  To 
achieve  this  braking  capability,  more 
advanced  methods  of  train  braking  must 
be  utilized;  such  as,  electro-pneumatic 
braking  systems,  microprocessor- 
controlled  braking,  or  advanced  train 
speed  control  systems.  In  the  ANPRM 
(57  FR  62557),  FRA  requested 
comments,  information,  and  suggestions 
regarding  the  operation  of  these  types  of 
advanced  braking  systems,  the 
equipment  required  for  their  operation, 
and  the  kinds  of  regulatory 
requirements  that  are  needed  to  ensure 
the  safe  operation  of  trains  equipped 
with  these  advanced  braking  systems. 

The  AAR  and  several  passenger 
railroads  provided  information 
regarding  high  speed  passenger 
operations.  These  commenters 
suggested  that  any  specifications 
developed  for  these  types  of  operations 
need  to  be  performance  standards  based 
on  stopping  distances  for  specified 
speeds.  Amtrak  stated  that  the  hardware 
exists  today  that  can  probably  be  used 
at  speeds  of  150  mph  or  below,  such  as 
a  combination  of  disc,  tread,  and 
blended  brakes.  Amtrak  also  mentioned 
that  in  order  to  operate  at  speeds  in 
excess  of  180  mph  a  regenerative-type 
braking  system  is  probably  required 
combined  with  a  Mction-type  system. 
This  commenter  also  suggested  that 
operations  of  over  150  mph  need  to  be 
dedicated  systems  where  the  train  and 
track  are  designed  as  a  unit.  Amtrak  said 
it  would  like  to  form  a  committee  to 
work  with  FRA  to  develop  regulations 
and  specifications  for  these  types  of 
systems.  Another  railroad  recommended 
that  any  passenger  service  operating 
over  90  mph  should  operate  on  separate 
dedicated  rights  of  way,  physically 
removed  from  any  freight  service  traffic. 

The  AAR  and  two  commuter  railroads 
suggested  that  if  economical  and 
reliable  sensors  can  be  developed  they 
will  be  essential  in  monitoring  these 
systems,  but  should  not  be  applied  in 
high  shock  areas  that  would  make  them 
vulnerable  to  failure.  These  commenters 


1994  /  Proposed  Rules 


also  stated  that  diagnostic  programs 
incorporated  into  computer  software 
must  be  used  to  monitor  the  braking 
systems.  They  also  stated  that  these 
programs  would  eliminate  the  need  for 
time-based  maintenance  since  they 
would  continuously  monitor  the 
system’s  components  and  store 
information  on  jmy  operating  defects 
occurring  while  a  train  is  in  use.  These 
commenters  also  felt  that  back-up  or 
stand-by  computers  were  rinnecessary 
because  the  systems  are  designed  to  stop 
the  treun  if  a  failure  occurs  and  a 
mechanical  override  would  be  sufiicient 
to  allow  movement  of  the  consist. 

FRA  Conclusions.  FRA  feels  that 
passenger  trains  that  operate  at  speeds 
in  excess  of  125  mph  should  be 
classified  as  high  speed  operations.  FRA 
recognizes'the  unique  designs  and 
features  that  the  braking  systems  of 
these  types  of  operations  may 
incorporate.  FRA  agrees  with  several  of 
the  commenters  that  the  types  of  train 
brake  systems  used  by  these  operations 
should  be  controlled  by  some  type  of 
automated  computer  system.  These 
'computer  systems  should  be  able  to  run 
diagnostic  programs  capable  of  self¬ 
testing  the  brake  system  and  detecting 
faults  in  the  system  and  should  have  the 
ability  of  either  alerting  the  engineer  of 
these  faults  or  taking  automatic 
corrective  action.  In  addition,  the 
computer  software  of  these  systems 
should  be  analyzed  to  determine  the 
safety  impacts  of  software  failures  and 
to  ensure  the  software  is  fail-safe  and 
functions  as  intended.  FRA  also  believes 
that  if  these  types  of  trains  are  equipped 
with  on-tread  brakes  they  should  be 
designed  to  prevent  application  of  the 
tread  brakes  at  speeds  greater  than  80 
mph.  Furthermore,  in  order  to  allow 
technological  advances  in  this  area  of 
train  braking,  railroads  may  petition 
FRA  to  convert  some  of  the  train  brake 
system  design  and  maintenance 
requirements  into  performance-based 
safety  requirements. 

Due  to  the  unique  characteristics  of 
brake  systems  for  these  types  of  trains, 
FRA  believes  that  operators  of  high 
speed  passenger  trains  should  develop 
train  brake  system  inspection, 
maintenance,  and  test  plans  tailored  to 
the  specific  train  brake  systems  they 
use.  These  plans  would  become  part  of 
the  safety  standards  for  the  operation  of 
the  trains  and  equipment  to  which  the 
plans  apply  and  would  be  enforceable 
by  FRA.  Due  to  the  complex  designs  and 
operations  of  these  types  of  brake 
systems,  FRA  feels  that  all  maintenance 
and  that  initial  terminal  train  brake  tests 
should  be  conducted  by  qualified 
mechanical  and  electrical  train  brake 
inspectors.  FRA  also  believes  that  the 
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various  designs  of  these  pieces  of 
equipment  may  require  inspectors  to 
occupy  dangerous  positions  in  order  to 
inspect  them  directly.  If  that  is  the  case, 
FRA  feels  that  the  brake  systems  should 
be  equipped  with  sensors  that  give  a 
reliable  indication  of  the  application 
and  release  of  the  brakes,  visible  to  an 
inspector  on  the  platform  or  along  the 
side  of  the  track. 

Section>by-Section  Analysis 

FRA  contemplates  dividing  this  rule 
into  subparts,  each  of  which  would 
contain  multiple  sections.  This  proposal 
contains  all  of  the  anticipated  subparts, 
including  those  that  are  being  reserved 
for  future  proposals. 

Subpart  A 

This  subpart  of  the  proposal  contains 
the  general  provisions  of  the  rule. 

Section  232.1.  This  section  contains  a 
formal  statement  of  the  proposed  rules’ 
purpose  emd  scope.  FRA  intends  the 
rules  to  cover  all  brake  system 
requirements,  including  those  relevant 
to  non-steam  locomotives  previously 
contained  in  Part  229  of  this  chapter. 

Section  232.3.  As  a  general  matter, 

FRA  proposes  that  these  rules  apply  to 
all  railroads  that  operate  on  the  general 
railroad  system  of  transportation.  In 
addition,  FRA  proposes  that  many  of 
these  rules  apply  to  non-insular 
passenger  railroads  operating  outside 
the  general  railroad  system  of 
transportation.  Consequently,  FRA 
proposes  that  many  of  these  proposed 
regulations  apply  to  non-insular  tourist, 
excursion,  and  scenic  railroads. 

FRA’s  regulatory  authority  permits  it 
to  amend  the  current  applicability 
sections  of  its  various  regulations  so  as 
td  expand  or  contract  the  populations  of 
raihoads  covered  by  a  particular  set  of 
regulations.  FRA  has  had  jurisdiction 
over  all  reulroads  since  the  Federal 
Railroad  Safety  Act  of  1970  was 
enacted.  There  is  a  very  wide  range  of 
operations  that  could  be  considered 
tourist,  excursion,  or  scenic  railroads 
under  the  broadest  reading  of  the  term 
“railroad.”  Tourist,  excursion,  and 
scenic  railroads  have  written  several 
letters  to  members  of  Congress 
questioning  the  basis  for  FRA’s  assertion 
of  jurisdiction.  Additionally,  FRA 
recently  received  a  petition  from  the 
Berkshire  Scenic  Railway  Museum, 
Incorporated  on  behalf  of  tourist, 
excursion,  and  scenic  railroads 
requesting  the  need  for  legislative  and 
regulatory  action  for  new  regulations 
tailored  specifically  to  the  tourist  rail 
industry.  Pursuant  to  FRA’s  letter  of 
September  28, 1993,  in  response  to  that 
petition,  FRA  has  considered  the 
suggestions  made  by  those  parties  to  the 


extent  they  pertained  to  power  brakes  in 
drafting  these  proposed  regulations. 

In  an  effort  to  clarify  the  proper  extent 
of  the  exercise  of  FRA’s  jurisdiction, 

FRA  recently  settled  on  several 
principles  that  will  be  used  as  current 
FRA  guidelines.  FRA  will  exercise 
jurisdiction  over  all  tourist,  excursion, 
and  scenic  railroads,  whether  or  not 
they  operate  over  the  general  railroad 
system,  except  those  that  are  (1)  less 
than  24  inches  in  gage  and/or  (2) 
insular. 

To  determine  insularity,  FRA  looks  at 
various  criteria  that  measure  the 
likelihood  that  a  railroad’s  operations 
might  affect  a  member  of  the  public. 

FRA  has  concluded  that  a  tourist, 
excursion,  or  scenic  railroad  is  insular 
if  its  operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
any  member  of  the  public  (except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser)  would  be  affected  by  the 
operation.  A  raihoad  is  not  considered 
insular  if  one  or  more  of  the  following 
exists  on  its  line:  (a)  A  public  highway- 
rail  crossing  that  is  in  use;  (b)  an  at- 
grade  rail  crossing  that  is  in  use;  (c)  a 
bridge  over  a  public  road  or  waters  used 
fpr  commercial  navigation;  or  (d)  a 
common  corridor  with  a  railroad,  i.e.,  its 
operations  are  within  30  feet  of  those  of 
any  railroad. 

Thus,  the  mere  fact  that  the  trackage 
of  a  railroad  is  not  connected  to  the 
general  system  does  not  make  the  * 
railroad  insular  under  these  criteria. 
While  these  criteria  tend  to  sort  out  the 
insular  theme  parks  and  museums,  a 
need  to  do  case-by-case  analysis  in 
certain  close  situations  still  exists. 

Therefore,  FRA  has  concluded  that 
the  requirements  contained  in  this  part 
should  apply  to  a  non-general  system, 
non-insular  passenger  railroad  that 
confines  its  operations  to  an  installation 
that  is  not  part  of  the  general  system 
(i.e.,  it  is  a  stand-alone  with  no  ft'eight 
traffic  but  has  one  or  more  features  that 
preclude  its  being  considered  insular). 

In  §  232.3(b),  FRA  proposes  to  except 
various  train  operations  from  the 
requirements  of  this  part.  These 
exceptions  are  taken  directly  from  §  6  of 
the  Safety  Appliance  Acts  (45  U.S.C.  §  6, 
recodified  at  49  U.S.C.  §§  20301,  21302, 
and  21304).  It  is  noted  that  the  word 
“freight”  has  been  added  to  the 
exceptions  in  order  to  remain  consistent 
with  Congress’  intent  when  the  statutory 
exceptions  were  created.  At  the  time 
Congress  provided  an  exception  from 
the  requirements  of  the  Acts,  Congress 
did  not  and  could  not  envision  that  the 
equipment  used  in  these  operations 
would  be  modified  for  the  purposes  of 


hauling  passengers,  which  FRA  has 
discovered  with  regard  to  four-wheel 
coal  cars.  Consequently,  FRA  will  only 
except  freight  operations  which  employ 
the  types  of  equipment  contained  in  this 
paragraph. 

Section  232.5.  This  section  contains 
an  extensive  set  of  definitions  to 
introduce  the  regulations.  FRA  intends 
these  definitions  to  clarify  the  meaning 
of  important  terms  as  they  are  used  in 
the  text  of  the  proposed  rule.  The 
proposed  definitions  are  carefully 
worded  in  an  attempt  to  minimize  the 
potential  for  misinterpretation  of  the 
rule.  Several  of  the  definitions  introduce 
new  concepts  or  new  terminologies 
which  require  further  discussion. 

The  proposed  definitions  classify 
trains  by  their  maximum  operating 
speed.  Trains  with  a  maximum 
operating  speed  of  79  mph  or  less  are 
defined  as  “conventional  trains.”  Trains 
with  a  maximum  operating  speed  of 
more  than  79  mph  but  less  than  or  equal 
to  125  mph  are  defined  as  “intermediate 
speed  trains.”  Trains  with  a  maximum 
operating  speed  greater  than  125  mph 
but  less  Oran  or  equal  to  160  mph  are 
defined  as  “high  speed  trains.”  FRA 
proposes  these  definitions  because  as 
the  operating  speed  of  a  train  increases 
a  greater  variety  of  safety-related 
conditions  and  equipment  need  to  be 
addressed. 

The  definition  of  “excursion  train”  is 
intended  to  encompass  those  trains 
operated  by  what  are  referred  to  in  the 
industry  as  “tourist,”  “excursion,”  and 
“scenic”  railroads.  When  the  term 
“excursion  train”  is  used  in  these 
proposed  rules,  it  is  intended  to  refer  to 
those  non-insular  tourist,  excursion,  and 
scenic  railroads  as  explained  in  the 
discussion  of  §  232.3.  For  purposes  of 
these  proposed  rules,  FRA  feels  that  the 
trains  operated  by  these  types  of 
railroads  can  be  sufficiently  dealt  with 
as  a  group.  FRA  defines  “train  brake 
system”  to  encompass  any  and  all  of  the 
components  involved  to  apply  a 
retarding  force  to  decelerate  a  train.  This 
definition  is  a  key  to  FRA’s  approach  to 
treat  train  brakes  as  a  complex  system 
of  inter-related  components  that  must 
function  in  harmony  to  safely  slow  and 
stop  a  train.  The  definition  clearly 
includes  computer  programs  or  other 
forms  of  software  used  to  control  or  test 
braking  functions  as  part  of  the  train 
brake  system. 

The  definition  of  “train  brake 
information  system”  introduces  a  new 
concept.  FRA  proposes  to  require 
railroads  to  develop  and  implement  a 
set  of  procedures  to  ensure  that  as  train 
crews  take  responsibility  for  a  train  they 
have  accmate  and  timely  information  on 
board  the  train,  which  includes  the 
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recent  brake  test  history  of  the  train  and 
the  current  status  of  the  brakes  on  all 
locomotives  and  cars  comprising  the 
train.  FRA  feels  that  this  information  is 
necessary  to  allow  trains  to  proceed  for 
greater  distances  between  required  train 
brake  system  tests.  FRA  concludes  that 
this  information  is  essential  in  order  for 
railroads  to  know  if  their  trains  are  in 
compliance  with  federal  safety 
regulations.  Furthermore,  placing  the 
information  in  the  hands  of  the  train 
crew  increases  railroad  safety  because 
the  train  crews  are  in  the  best  position 
to  make  decisions  based  on  the 
information  to  eliminate  or  reduce 
brake-related  safety  problems. 

The  definition  of  “train  brake  system 
monitoring”  also  introduces  a  new 
concept.  FRA  proposes  to  require 
railroads  to  develop  and  implement 
procedures  to  be  used  by  the  engineer 
to  monitor  the  en  route  performance  and 
status  of  the  train  brake  system.  FRA 
believes  that  these  procedures  will 
encourage  railroads  to  take  advemtage  of 
new  sensor  technology  that  can  both 
increase  safety  and  reduce  operating 
costs. 

The  definition  of  “power  brake 
defect”  is  critical  to  a  railroad’s  ability 
to  take  advantage  of  the  incentives 
allowing  trains  to  travel  greater 
distances  between  required  train  brake 
system  tests.  For  purposes  of  §  232.311 
“power  brake  defect”  is  intended  to  be 
any  condition  of  equipment  not  in 
compliance  with  this  Part  that  could 
cause  the  retarding  force  applied  by  the 
power  brake  system  of  the  train  to  be 
reduced  that  is  found  by  FRA  or  state 
inspectors  on  a  train  declared  ready  for 
departure  by  the  operating  railroad. 
Power  brake  defects  include: 

(a)  Brake  rigging  that  binds  or  fouls; 

(b)  A  brake  mat  does  not  apply  or 
does  not  release; 

(c)  Piston  travel  that  is  outside  limits; 

(d)  A  brake  shoe  or  pad  that  is  worn 
past  limits; 

(e)  A  brake  shoe  or  pad  that  is 
damaged  or  missing; . 

(f)  A  brake  shoe  or  pad  that  is  over¬ 
ridden; 

(g)  An  end-of-train  device  that  is  not 
installed  or  not  functioning  correctly; 

(h)  A  car  that  is  past  due  for  a 
scheduled  periodic  height  brake  test  or 
single  car  test;  and 

(i)  A  failure  to  perform  a  Class  1  or 
Class  2  brake  test  when  required.  One 
defect  for  each  car  on  which  the  test  was 
not  performed. 

Understanding  the  way  FRA  defines 
“power  brake  defect  ratio”  for  the 
purpose  of  these  proposed  rules  is 
crucial  to  railroads  wishing  to  take 
advantage  of  the  proposed  incentives  to 
allow  trains  to  travel  greater  distances 


between  reqmred  train  brake  system 
tests.  The  testimony  provided  by  the 
railroads  reflected  a  strong  plea  to  FRA 
to  develop  train  brake  system 
performance  requirements.  However, 
this  appeal  was  invariably  general.  No 
railroad  proposed  specific  performance 
requirements  for  train  brake  systems. 

The  definition  of  “power  brali  defect 
ratio”  forms  the  basis  for  a  strong 
performance-related  incentive  to  the 
railroads.  If  railroads  can  limit  their 
power  brake  defect  ratio  to  specified 
levels,  they  may  be  allowed  to  operate 
trains  greater  distances  between 
required  train  brake  system  tests.  FRA 
proposes  that  a  movement  of  the  train 
need  not  take  place  for  the  power  brake 
defect  to  be  counted  against  the  power 
brake  defect  ratio  used  to  qualify  the 
railroad  to  operate  trains  longer 
distances  between  required  brake 
system  tests. 

The  definition  of  “mountain  grade 
territory”  attempts  to  address  the 
opinions  of  several  commenters  that 
mountain  grade  is  a  function  of  both 
grade  percentage  and  grade  distance.  In 
addition,  FRA  believes  that  the 
definition  of  “mountain  grade  territory” 
should  become  more  stringent  as  the 
speed  of  the  train  increases.  Thus,  FRA 
developed  an  empirical  relationship  to 
define  mountain  grade  territory,  which 
takes  into  account  all  three  factors.  An 
explanation  of  the  formula  to  be  used  in 
determining  moimtain  grade  territory 
and  a  graph  illustrating  its  application 
are  contained  in  Appendix  C. 

The  definitions  of  “Class  1”  and 
“Class  2  train  brake  system  tests” 
introduce  new  terminology.  The  FRA 
proposes  the  Class  1  test  to  fulfill  the 
intent  of  the  existing  initial  terminal  test 
and  the  Class  2  test  to  fulfill  the  intent 
of  the  existing  intermediate  terminal 
test.  See  49  CFR  232.12,  232.13.  This 
proposed  new  terminology  attempts  to 
eliminate  controversy  over  what  is  an 
initial  or  intermediate  terminal.  The 
new  terminology  allows  the  tests  to  be 
easily  imposed  at  points  other  than 
terminal  points. 

Minimum  qualifications  for 
supervisors,  mechanical  and  electronic 
forces,  and  train  crew  members 
responsible  for  safe  .operation  of  train 
brake  systems  are  another  key  feature  of 
FRA’s  proposal.  The  definitions  offered 
for  qualified  personnel  introduce  this 
important  requirement. 

Section  232.7.  This  section  sets  forth 
the  procedures  for  seeking  waivers  of 
compliance  with  the  requirements  of 
this  rule.  Requests  for  such  waivers  can 
be  filed  by  any  interested  party.  In 
reviewing  such  requests,  FRA  conducts 
investigations  to  determine  if  a 
deviation  from  the  general  criteria  can 


be  made  without  compromising  or 
diminishing  rail  safety. 

Section  232.9.  General  compliance 
and  recordkeeping  requirements  are 
stated  in  this  section.  In  accordance 
with  the  “use  or  haul”  language 
contained  in  the  Safety  Appliance  Acts 
and  with  FRA’s  general  rulemaking 
authority  under  the  FRSA,  FRA 
proposes  that  a  train,  railroad  car,  or 
locomotive  will  be  considered  “in  use” 
prior  to  departure  but  after  it  receives  or 
should  have  received  the  necessary  tests 
and  inspections  required  for  movement. 
FRA  would  no  longer  necessarily  wait  , 
for  a  piece  of  equipment  with  a  power 
brake  defect  to  be  hauled  before  issuing 
a  violation,  a  practice  frequently 
criticized  by  the  railroads.  FRA  believes 
that  this  approach  will  increase  FRA’s 
ability  to  prevent  the  movement  of 
defective  equipment  that  creates  a 
potential  safety  hazard  to  both  the 
public  and  railroad  employees.  FRA 
does  not  feel  that  this  approach 
increases  the  railroads’  burden  since 
equipment  should  not  be  operated  if"k 
is  found  in  defective  condition  in  the 
pre-departure  tests  and  inspections, 
unless  permitted  by  the  regulations. 

This  section  also  clarifies  FRA’s 
position  that  the  requirements 
contained  in  the  proposed  rules  are 
applicable  to  any  “person,”  as  broadly 
defined  in  §  232.11,  that  performs  any 
function  required  by  the  proposed  rules. 
Although  various  sections  of  the 
propos^  rule  address  the  duties  of  a 
railroad,  FRA  intends  that  any  person 
who  performs  any  action  on  behalf  of  a 
railroad  or  smy  person  who  performs 
any  action  covered  by  the  proposed  rule 
is  required  to  perform  that  action  in  the 
same  manner  as  required  of  a  railroad  or 
be  subject  to  FRA  enforcement  action. 
For  example,  private  car  owners  and 
contract  shippers  that  perform  duties 
covered  by  Aese  proposed  regulations 
would  be  required  to  perform  those 
duties  in  the  same  maimer  as  required 
by  a  railroad. 

Section  232.11.  This  section  contains 
the  penalty  provisions  of  the  proposed 
rule,  stating  that  all  persons  who  violate 
the  standards  of  the  proposed  rule  or 
cause  the  violation  of  such  standards  are 
subject  to  a  civil  penalty,  and  explains 
the  circumstances  under  which  an 
individual  may  be  assessed  a  penalty. 
The  definition  of  “person”  incorporates 
the  expanded  language  contained  in 
section  9  of  the  Rail  Safety  Enforcement 
and  Review  Act,  which  amended  the 
definition  of  “person”  contained  in  the 
Safety  Appliance  Acts  and  the  FRSA. 
The  clarified  definition  of  “person” 
includes,  but  is  not  limitxl  to,  such 
entities  as  manufacturerj  and  lessors  of 
railroad  equipment  and  independent 
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contractors.  Congress’  purpose  in 
amending  the  definition  of  “person” 
was  to  clarify  the  Secretary’s  existing 
power  over  entities  whose  activities 
relate  to  rail  safety  by  explicitly  defining 
that  authority.  See  1992  U.S.  Code  Cong, 
and  Adm.  News,  p.  879.  Congress  made 
it  clear  that  the  included  list  of 
“persons”  subject  to  the  Secretary’s 
authority  was  intended  to  be  illustrative 
and  not  exhaustive. 

Section  232.13.  This  section  contains 
a  general  provision  concerning  the 
preemptive  effect  of  the  proposed  rule. 
The  provision  is  based  on  the 
preemption  clause  contained  in  49 
U.S.C.  §  20106,  formerly  codified  in  the 
FRSA  at  45  U.S.C.  §  434. 

Section  232.15.  This  section  contains 
general  requirements  that  are  applicable 
to  all  train  brake  systems.  FRA  proposes 
to  specifically  include  basic  train  brake 
system  practices  and  procedures  that 
form  the  foundation  for  the  safe 
operation  of  all  types  of  trains.  Some  of 
these  basic  principles  are  so  obvious 
that  they  have  not  been  specifically 
included  in  past  rules.  The  most  basic 
safety  requirements  for  all  train  brake 
systems  include  the  ability  to  stop  a 
train  within  signal  spacing,  establishing 
an  integral  train  brake  communication 
line,  and  having  the  train  brake  system 
respond  as  intended  to  signals  from  the 
brake  commimication  line.  Several  of 
the  general  requirements  contained  in 
this  section  are  addressed  in  later 
sections  of  this  proposed  rule  and  will 
be  discussed  in  further  detail  in  those 
sections. 

FRA  proposes  to  continue  the 
requirement  that  prior  to  departure  from 
an  initial  terminal  point  all  trains  shall 
have  100  percent  functional  train  brake 
systems.  Although  a  few  commenters 
suggested  the  departure  of  trains  from 
initial  terminals  with  less  than  100 
percent  functional  brakes,  based  on  a 
standard  of  tons  per  operative  brake, 
none  of  the  commenters  provided  any 
further  guidance  for  developing  such  a 
standard.  Furthermore,  FRA  and  most  of 
the  commenters  agree  that  having  100 
percent  functional  brakes  at  initial 
terminal  points  is  necessary  for  allowing 
trains  to  travel  long  distances  between 
brake  system  tests.  Since  FRA  is 
proposing  incentives  to  allow  railroads 
to  increase  the  distances  trains  may 
travel  between  train  brake  system  tests, 
this  basic  requirement  takes  on  even 
greater  importance  in  the  proposed  new 
rule.  Requiring  100  percent  functional 
brakes  prior  to  departure  from  an  initial 
terminal  point  sets  the  proper  tone  for 
the  quality  and  thoroughness  FRA 
expects  from  the  industry  on  train  brake 
system  inspections,  maintenance,  and 
tests. 
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FRA  proposes  a  clear  and  absolute 
prohibition  on  train  movement  if  more 
than  15  percent  of  the  cars  in  a  train 
have  their  brakes  cut  out  or  have 
otherwise  defective  brakes.  This  has 
long  been  an  industry  interpretation  of 
the  hauUng-for-repair  provision  of  45 
U.S.C.  13,  recodified  at  49  U.S.C. 

§§  20303,  21302,  and  21304,  and  has 
withstood  the  test  of  time.  No  major 
objections  to  this  limitation  on  the 
hauling  of  cars  with  power  brake  defects 
for  repair  were  raised  by  any  of  the 
commenters. 

FRA  also  intends  to  prohibit  the 
movement  of  cars  with  cut-out  or 
ineffective  brakes  beyond  points  where 
repairs  to  the  defective  condition  could 
be  made.  FRA  will  consider  a  car’s 
brakes  ineffective  if  the  piston  travel 
exceeds  1.5  inches  less  than  the  total 
possible  piston  travel  for  that  car. 

FRA  plans  to  require  each  railroad  to 
develop  a  formal  program  to  train  and 
to  qualify  personnel,  including  contract 
personnel,  responsible  for  the 
inspection,  testing,  and  maintenance  of 
train  brake  systems.  The  detailed 
requirements  are  stated  in  Subpart  C  of 
the  rule  text.  The  contemplated  program 
is  similar  to  programs  being  instituted 
voluntarily  by  several  of  the  major 
railroads.  The  vast  majority  of  the 
comments  and  the  experience  of  FRA 
inspectors  support  the  contention  that 
memy  of  the  people  inspecting  and 
testing  train  brake  systems  do  not  have 
the  training  and  backgroimd  to 
understand  what  they  are  doing  and 
why  they  are  doing  it.  As  part  of  these 
programs,  railroads  will  be  required  to 
notify  employees  and  contractors  of 
their  current  qualification  status  and  to 
require  periodic  requalification. 
Railroads  will  be  expected  to  update 
their  training  programs  as  they 
introduce  new  train  brake  system 
technology. 

FRA  proposes  that  first-line 
supervisors  should  be  required  to 
perform  frequent  and  random  spot 
checks  of  train  brake  system 
inspections,  maintenance,  and  tests. 

FRA  intends  to  get  supervisors  out  of 
the  office  on  to  the  shop  floor,  outside 
to  repair  tracks  and  repair  points,  and 
off  site  to  locations  where  train  brake 
system  inspections  are  performed.  Only 
by  active  involvement  can  these 
supervisors  improve  the  quality  and 
effectiveness  of  their  railroad’s  train 
brake  system  inspection,  maintenance, 
and  test  program.  Performing  and 
keeping  records  of  these  spot  checks  are 
required  if  a  railroad  wishes  to  take 
advantage  of  the  flexibility  built  into  the 
proposed  rule  to  allow  trains  to  travel 
much  greater  distances  between  train 
brake  system  tests.  Requiring  spot 
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checks  is  a  means  that  FRA  will  use  to 
ensure  supervisors  are  jointly 
responsible  with  the  employees  they 
supervise  for  the  correct  performance  of 
safety  critical  train  brake  system 
inspection,  test,  and  maintenance  tasks. 

Based  on  FRA  experience  and  the 
statements  of  several  commenters,  it  is 
evident  that  the  use  of  chemicals  in  the 
trainline  causes  untimely  wear  and  tear 
to  brake  system  components  and  has  a 
long-term  detrimental  effect  on  train  air 
brakes.  Comments  provided  to  FRA 
indicate  that  air  dryers  on  locomotives 
are  very  effective  in  improving  the 
performance  of  train  brake  systems 
particularly  imder  cold  weather 
conditions  and  generally  eliminate  the 
need  to  use  alcohol  and  other  foreign 
substances  in  the  trainline.  Several 
railroads  commented  that  they  have 
already  equipped  their  locomotives  with 
air  dryers  in  order  to  curb  the  use  of 
chemicals  in  the  trainline.  Furthermore, 
several  railroads  frequently  operating 
under  extreme  cold  weather  conditions 
commented  that  they  have  prohibited 
chemicals  from  being  placed  in  brake  air 
systems  to  prevent  freeze-up.  These 
railroads  stated  that  they  have  been  able 
to  operate  trains  in  cold  weather 
without  resorting  to  chemicals,  such  as 
alcohol. 

Based  on  these  comments  and 
experiences,  FRA  intends  to  ban  the  use 
of  anti-freeze  chemicals  in  train  air 
brake  systems.  In  addition,  FRA 
proposes  that  all  new  and  rebuilt 
locomotives  be  equipped  with  air  dryers 
with  a  capacity  that  can  be  achieved  by 
current  commercially  available 
equipment,  unless  the  new  or  rebuilt 
locomotive  will  not  be  operated  in  cold 
weather  conditions,  will  power  only 
trains  limited  to  30  mph  or  less,  or  will 
power  only  trains  of  20  cars  or  less.  FRA 
believes  that  exception  from  the 
requirement  to  equip  new  and  rebuilt 
locomotives  with  air  dryers  for  these 
types  of  operations  is  warranted  based 
on  the  comments  received  and  on  FRA’s 
experience  that  moisture  in  the 
brakeline  in  these  types  of  operations 
has  never  been  a  problem. 

Comments  received  by  FRA  heavily 
favored  the  single  car  test  as  an  effective 
tool  for  ensuring  the  safe  operation  of 
railroad  equipment.  Rail  labor 
representatives  acknowledged  the  value 
of  the  single  car  test,  but  suggested  that 
railroads  are  establishing  special 
expediter  or  light  repair  tracks  in  place 
of  repair  tracks  to  avoid  the  current 
requirement  to  perform  single  car  tests. 
The  experience  of  FRA  inspectors  in  the 
field  supports  this  contention. 
Consequently,  FRA  proposes  to  require 
single  car  tests  whenever  any  one  of  a 
specific  list  of  components  of  the  air 
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brake  system  on  a  car  is  removed, 
repaired,  or  replaced.  FRA  also  plans  to 
require  periodic  freight  brake  tests  and 
single  car  tests  at  calendar  intervals. 
These  requirements  are  independent  of 
the  type  track  or  facility  where  the  cars 
are  worked  on. 

Experience  of  FRA  indicates  a 
proliferation  of  equipment  with  other 
than  standard  ten-inch  brake  cylinders. 
As  a  result,  mechanical  forces  and  train 
crew  members  performing  brake  system 
inspections  often  do  not  Imow  the 
acceptable  range  of  brake  piston  travel 
for  this  non-standard  equipment.  In  an 
attempt  to  improve  this  situation,  FRA 
intends  to  require  badge  plates  or 
stencilling  of  cars  with  the  acceptable 
range  of  piston  travel. 

Section  232.17.  These  proposed 
conditions  for  the  movement  of 
equipment  with  defective  brakes 
without  civil  penalty  liability 
incorporate  the  stringent  conditions 
stated  in  the  proviso  to  §  13  pf  the  Safety 
Appliance  Acts  (45  U.S.C.  13,  recodified 
at  49  U.S.C.  §§  20302,  20303,  21302,  and 
21304).  Except  for  cars  or  locomotives 
having  their  brakes  cut  out  en  route  and 
except  for  defective  locomotives  moving 
lite  or  dead  within  a  yard  at  less  than 
10  mph,  FRA  proposes  that  all  cars  or 
locomotives  found  with  defective 
braking  equipment  be  required  to  be 
tagged  as  bad  ordered  and  determined 
safe  for  movement  by  a  qualified  person. 
An  important  clarification  has  been 
made  in  an  attempt  to  eliminate 
misinterpretation  of  the  regulation.  FRA 
clearly  states  that  equipment  with 
defective  brakes  shall  not  pass  a 
location  where  repairs  to  the  defective 
condition  can  be  made.  Consequently,  if 
a  car  or  locomotive  is  found  with 
defective  brakes  during  a  Class  1  or 
Class  2  inspection  and  that  inspection  is 
performed  at  a  location  where  repairs  of 
the  type  that  are  needed  can  be 
performed,  that  car  or  locomotive  may 
not  be  moved  from  that  location  until 
such  repairs  are  performed.  However,  if 
repairs  to  the  defective  condition  cannot 
be  performed  at  the  location  where  the 
defect  is  discovered,  or  should  have 
been  discovered,  this  proposal  will 
require  a  railroad  to  drop  off  the 
equipment  with  defective  brakes  at  the 
nearest  point  on  its  line  where  the 
defective  brakes  could  be  repaired.  A 
location  that  has  been  visited  within  the 
last  365  days  by  a  repair  truck  or 
vehicle,  capable  of  making  repairs  of  the 
type  required,  will  be  considered  the 
nearest  point  where  repairs  could  be 
effectuated. 

This  section  also  provides  specific 
restrictions  on  the  movement  of 
equipment  with  defective  brakes  onto 
the  line  of  a  connecting  railroad.  Hence, 


the  delivery  of  defective  equipment  in 
interchange  would  be  covered  by  these 
restrictions.  In  addition  to  fulfilling  the 
other  requirements  set  out  in  this 
section,  the  railroad  seeking  relief  from 
civil  penalty  liability  must  show  that 
the  connecting  railroad  has  elected  to 
accept  the  non-complying  equipment 
and  that  the  point  of  repair  on  the 
connecting  railroad’s  line,  where  the 
equipment  will  be  repaired,  is  no 
further  than  the  point  where  the  repairs 
could  have  been  made  on  the  line  where 
the  equipment  was  first  found  to  be 
defective. 

Subpart  B 

This  proposed  subpart  contains 
design  standards  that  apply  to  all  train 
brake  systems  as  well  as  design 
standards  that  apply  to  specific  types  of 
operations  and  equipment. 

Section  232.101.  This  section  contains 
general  design  standards  that  apply  to 
all  trains  and  equipment.  The  railroad 
industry  expressed  a  strong  desire  for 
FRA  to  develop  future  safety  regulations 
based  on  performance  requirements 
rather  than  having  specific  design 
requirements  specified  by  the 
regulations.  FRA  recognizes  that 
requirements  based  on  specific  design 
standards  may  be  overly  restrictive. 
Furthermore,  FRA  has  no  objection  to 
performance-based  requirements  as  long 
as  the  performance  requirements 
contribute  to  improve  safety,  and  are 
able  to  be  measured  and  enforced. 
Unfortunately,  the  railroad  industry  had 
little  to  offer  in  the  way  of  specific  and 
enforceable  performance  requirements 
for  train  brake  systems  either  at  the 
public  workshops  or  in  the  written 
comments  preceding  this  proposal. 
However,  in  §  232.901(c),  FRA  has  made 
an  attempt  to  move  toward 
performance-based  safety  requirements 
by  encouraging  railroads  and  equipment 
developers  to  submit  proposed 
performance  requirements  to  FRA  for 
new  train  brake  system  technology.  FRA 
feels  that  developing  performance 
standards  for  designs  already  in 
production  would  be  a  backward 
approach  and  believes  that  it  is  much 
easier  to  develop  and  implement  these 
types  of  standards  for  newly  developed 
designs.  FRA  has  also  attempted  to 
integrate  performance  standards  into 
several  of  these  proposed  regulations. 

FRA  believes  that  Interstate 
Commerce  Commission  Order  13528,  as 
amended  (codified  in  existing  §  232.3 
and  Appendix  B  to  Part  232),  is  no 
longer  completely  relevant  or  necessary. 
FRA  proposes  to  revoke  the  Order  and 
incorporate  its  relevant  portions  into 
this  section.  Therefore,  proposed 
§  232.101(c)  contains  a  list  of  equipment 


to  which  the  Order’s  specifications  and 
requirements  for  operating  power-brake 
systems  for  fi’eight  service  do  not  apply 
In  §  232.101(e),  FRA  proposes  to 
require  that  all  new  equipment  built 
after  January  1, 1995  be  designed  and 
constructed  so  that  an  individual 
inspecting  the  equipment  can  observe 
brake  actuation  and  release  from  a  safe 
position  beside  the  equipment.  This 
proposed  requirement  stems  from  the 
brake  system  design  of  double-stack 
equipment.  Several  parties  commented 
that  the  functioning  of  the  brakes  on  this 
type  of  equipment  cannot  be  observed 
without  inspectors  placing  themselves 
in  potentially  dangerous  positions.  In 
addition,  a  complete  inspection  of  the 
brake  equipment  and  systems  used  on 
double-stack  equipment  is  time 
consuming.  Consequently,  inspectors 
are  reluctant  to  conduct  a  complete 
brake  inspection  test  on  departing  trains 
that  contain  this  type  of  equipment. 

FRA  feels  that  double-stack  equipment 
is  becoming  a  mainstay  of  the  freight 
railroad  industry  and  that  this  design 
deficiency  must  be  corrected.  FRA  has 
attempted  to  make  this  a  performance 
requirement  by  simply  specifying  how 
the  equipment  must  function  and 
allowing  the  industry  to  determine  the 
method  of  compliance. 

In  §  232.101(1),  FRA  proposes  to 
require  that  all  train  brake  systems  have 
an  emergency  application  feature  that 
increases  the  train’s  deceleration  rate  by 
15  percent  over  the  rate  of  a  full-service 
application.  Most  existing  train  brake 
systems  already  meet  this  requirement. 
The  intent  of  FRA  is  to  ensure  that  this 
practice,  which  time  has  proven 
effective,  continues  into  the  future.  This 
is  also  a  performance  standard  since  the 
method  of  achieving  the  desired 
increase  in  deceleration  rate  is  left 
entirely  to  industry. 

Regarding  proposed  §  232.101(g)-(h), 
wheel  cracks  due  to  thermal  overstress 
are  a  dangerous  consequence  of  extreme 
wheel  heating  by  the  operation  of 
ftiction  brakes.  Wheels  with  on-tread 
brakes  are  particularly  vulnerable. 
Research  performed  by  the  John  A. 
Volpe  National  Transportation  System 
Center  and  the  AAR  indicates  that 
wheels  with  on-tread  brakes  will  form 
thermal  cracks  if  the  wheel  tread  surface 
temperature  remains  above  600  degrees 
F.  As  a  result,  FRA  proposes  to  require 
that  future  train  brake  systems  with  on- 
tread  brakes  be  designed  so  that  wheel- 
tread  surface  temperature  does  not 
exceed  600  degrees  F  during  normal 
applications  of  the  brake.  FRA  also 
intends  to  require  that  future  train  brake 
systems  that  include  disc  brakes  be 
designed  so  the  disc-pad  rotor  surface 
temperature  does  not  exceed  750 
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degrees  F  during  a  normal  brake 
application.  This  requirement  is  also 
supported  by  researt^  data  from  the 
AAR  and  the  John  A.  Volpe  National 
Transportation  System  Center. 

In  §  232.101(iMj).  FRA  proposes  to 
require  that  all  locomotives  be  equipped 
with  automatic  wheel  slip/slide 
detection  systems  and  with  handbrakes. 
Wheel  slip/shde  systems  are  required 
because  they  tend  to  maximize  the 
retarding  force  available  to  stop  the 
train.  Handbrakes  are  required  to 
minimize  the  chance  of  a  car  or 
locomotive  moving  while  unattended. 

Section  232.103.  This  section  contains 
design  standards  for  conventional 
locomotive  air  brakes.  The  intent  of  this 
proposed  section  is  to  preserve  the  time- 
proven  performance  of  the  conventional 
locomotive  air  brake.  Most  of  the  design 
standards  contained  in  this  section  were 
copied  directly  from  §§  229.47  through 
229.57  of  this  chapter.  Those  provisions 
of  Part  229  that  are  incorporated  into 
this  part  will  be  removed  from  Part  229. 
Since  these  design  standards  apply 
totally  to  existing  systems,  they  are  very 
specific  and  leave  little  room  for 
flexibility  based  on  performance. 

The  language  regarding  the  emergency 
brake  valve  previously  contained  in 
§  229.47  is  changed  to  permit  the  brake 
pipe  valve  to  be  located  under  the 
console  and  to  be  operated  manually  by 
the  use  of  an  extension. 

Section  232.103(e)  proposes  a 
significant  new  design  standard 
requiring  that  after  January  1, 1996, 
certain  new  and  rebuilt  locomotives  and 
yard  air  sources  be  equipped  with  Eur 
‘  dryers.  As  noted  in  the  discussion  of 
cold  weather  operations  and  the 
analysis  of  §  232.15(j).  several  parties 
commented  on  the  widespread  use  of 
methanol  and  other  alcohols  in  the 
trainline  during  cold  weather 
operations.  Al^ough  most  railroads 
have  operating  rules  banning  the  use  of 
such  chemj<:als,  it  is  apparent  that  there 
is  frequent  use  of  these  chemicals. 

Based  on  FRA  experience  and  the 
statements  of  several  commenters,  it  is 
evident  that  the  use  of  chemicals  in  the 
trainline  causes  untimely  wear  and  tear 
to  brake  system  components  and  has  a 
long-term  detrimental  effect  on  train  air 
brakes.  Consequently,  FRA  in 
§  232.15(j)(2)  proposes  to  ban  the  use  of 
chemicals  in  the  train  air  brake  system. 
Furthermore,  based  on  the  comments  of 
several  parties,  FRA  believes  that 
phasing  in  the  use  of  air  dryers  in  cold 
weather  conditions  will  generally 
eliminate  the  perceived  need  to  rise 
alcohol  and  o£her  foreign  substances  in 
the  trainline  and  improve  the 
performance  of  air  brake  systems  in  cold 
weather.  Several  railroad  commenters 


indicated  that  air  dryers  are  very 
effective  in  improving  the  cold  weather 
performance  of  train  air  brake  systems. 

In  addition,  several  railroads 
commented  that  the  benefits  of  air 
dryers  justified  making  them  standard 
on  all  their  locomotives. 

As  the  accumulation  of  water  in  the 
air  brake  system  has  not  been  a  problem 
with  shorter  trains,  trains  operated  at 
lower  speeds,  or  trains  operated  in 
warmer  climates,  FRA  intends  to  except 
from  the  requirements  of  this  section 
new  and  rebuilt  locomotives  that  power 
trains  and  yard  air  sources  that  service 
trains  operated  exclusively  in  serv'ice 
that  meets  any  of  the  following  criteria: 

(a)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  limited  to 
speeds  of  30  mph  or  less; 

(b)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  of  20  or 
fewer  cars;  or 

(c)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  not 
operated  imder  cold  weather  conditions. 
Shortline  and  excursion  railroads  rarely, 
if  ever,  purchase  new  locomotives  and 
rebuild  very  few  locomotives  that 
operate  outside  the  exceptions  noted 
above.  Furthermore,  based  on  the 
information  gathered  by  FRA,  there  are 
virtually  no  shortline  railroads  that  use 
or  possess  any  yard  air  sources  which 
service  trains  not  excepted  by  this 
requirement.  Due  to  the  limited  number 
of  cars  transported  by  most  shortline 
rEulroads,  these  types  of  operations  tend 
to  use  locomotives  in  their  yards  to 
charge  the  trainlines  of  cars  awaiting 
transportation.  Consequently,  the 
economic  impact  of  this  requirement  on 
shortline  and  excursion  railroads  is 
mitigated  substantially.  The 
performance  required  of  the  air  dryer  is 
within  the  performance  capabilities  of 
commercially  available  air  dryers.  In 
order  to  further  develop  and  evaluate 
this  projKisal,  FRA  seeks  comments 
from  all  interested  parties  regarding  the 
following  specific  issues: 

(1)  How  effective  are  air  dryers  in 
reducing  braking  problems  in  cold 
weather  by  reducing  moisture  build-up 
in  brake  equipment? 

(2)  How  many  locomotives  currently 
used  on  mainline  or  interchange 
operations  are  equipp)ed  with  air  dryers? 

(3)  Would  thq  use  of  air  dryers  be 
more  effective  if  all  locomotives  were 
required  to  be  equipp>ed  with  the 
devices,  rather  than  just  those  sp)ecific 
locomotives  covered  by  this  proposal? 

(4)  Are  the  costs  identified  by  FRA 
regarding  this  proposal  accurate? 

(5)  Are  there  shortUne  railroads  that 
use  or  pmssess  any  yard  air  sources 
which  would  be  required  to  be 


equipped  with  an  air  dryer  in 
accordance  with  this  proposal?  If  so, 
how  many? 

(6)  What  quantitative  and/or 
qualitative  safety  and  op>erational 
benefits  can  be"  derived  from  equipping 
the  locomotives  and  yard  air  sources 
covered  by  this  proposal  with  air 
dryers? 

(7)  What  maintenance  costs  are 
associated  with  air  dryers? 

(8)  What  is  the  reUaoility  of  automatic 
drain  valves? 

(9)  What  procedures  are  currently  in 
place  to  ensure  that  automatic  drain 
valves  are  operating  properly? 

(10)  Can  ^ercooiers,  ranging  from  the 
sixty  feet  of  two-inch  radiating  pipe 
design  to  other  commercially  available 
designs,  or  other  similar  equipment 
provide  adequate  cooling  to  prevent 
trainlines  from  freezing  in  extreme  cold 
w'eather? 

Section  232.105.  This  section  contains 
design  standards  for  conventional  train 
air  brakes  except  for  trains  propelled  by 
MU  locomotives.  FRA  intends  to 
preserve  the  basic  conventional  train  air 
brake  technology  that  has  long  been  an 
industry  standard.  Several  commenters 
recommended  that  the  specifications 
and  requirements  for  power  brake 
systems  for  freight  service  contained  in 
Appendix  B  to  Part  232  be  eliminated 
because  they  are  too  restrictive  and 
detailed  to  allow  for  technological 
development.  Contrary  to  these 
commenters’  views,  FRA  feels  that 
many  of  the  requirements  contained  in 
Appendix  B  for  power  brake  systems  are 
still  necessary.  FRA  does  recognize  that 
some  of  the  requirements  are  outdated 
and  should  be  eliminated.  Therefore,  as 
previously  stated  in  the  discussion  of 
§  232.101,  FRA  proposes  to  eliminate 
Appendix  B  and  incorporate  those 
requirements  that  it  feels  are  still 
relevant  to  today’s  equipment  directly 
into  various  sections  of  the  revised 
regulation.  Consequently,  this  section 
contains  the  general  requirement  that  air 
brake  system  components  be  adequately 
sealed  to  prevent  contamination  by 
foreign  material  and  also  contains 
provisions  regarding  the  control  valve’s 
compatibiUty  with  other  air  brake 
systems.  Furthermore,  in  order  to 
address  the  concerns  of  several  parties 
that  the  requirements  contained  in 
Appendix  B  are  too  restrictive  to  allow 
the  development  of  new  technology, 
FRA  in  §  232.901  proposes  to  permit 
parties  to  petition  FRA  to  grant  waivers 
or  convert  some  of  the  train  brake 
system  specification  and  design 
requirements  into  performance-based 
safety  requirements. 

Section  232.107.  This  section  contains 
standards  unique  to  passenger  trains.  In 
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this  section  FRA  proposes  to  preserve 
the  requirement  currently  contained  in 
§  229.47(b)  regarding  emergency  brake 
valves  in  MU  locomotives  and  cab  car 
locomotives.  FRA  also  proposes  to 
require  a  clearly  marked  emergency 
br^e  at  each  end  of  passenger  coaches 
in  order  to  ensure  quick  and  available 
access  to  the  devices  if  necessary. 

Section  232.109.  This  section  contains 
design  standards  for  blende<fbrakes. 
Blended  brakes  are  becoming 
increasingly  prevalent,  particularly  in 
passenger  and  commuter  operations. 
Blended  brakes  combine  the  retarding 
forces  of  dynamic  breikes  and  friction 
brakes  to  produce  the  desired  overall 
braking  effect.  FRA  proposes  to  require 
that  the  blending  of  the  two  retarding 
forces  be  done  automatically  and  that 
the  friction  portion  of  the  braking 
system  be  capable  of  safely  stopping  the 
train  in  the  event  of  a  power  loss  or 
other  failure  of  the  dynamic  portion  of 
the  train  brake  system.  Most,  if  not  all, 
existing  blended  braking  schemes  meet 
these  two  requirements. 

Section  232.1 11.  This  section  involves 
design  standards  for  dynamic  brakes. 
Most,  if  not  all,  of  the  railroads  that 
provided  comments  stated  that  they  do 
not  consider  dynamic  brakes  to  be  a 
safety  device.  However,  these  same 
commenters  stated  that  they  promote 
and  encourage  the  use  of  dynamic 
brakes  for  purposes  of  fuel  efficiency 
and  to  avoid  wear  to  brake  components. 
Due  to  this  encouragement,  dynamic 
brakes  are  relied  on  to  control  train 
speed  and  to  provide  assistance  in 
controlling  trains  on  heavy  grades. 
Contrary  to  the  comments  of  several 
labor  representatives,  FRA  does  not  feel 
that  locomotives  should  be  required  to 
be  equipped  with  dynamic  brakes,  FRA 
believes  that  the  decision  to  equip  a 
locomotive  with  dynamic  brakes  is 
mainly  an  economic  one,  best 
determined  by  each  individual  railroad. 
However,  in  order  to  prevent  accidents 
and  injuries  that  may  result  from  an 
over-reliance  on  the  dynamic  brake, 
which  may  fail  at  any  time,  FRA 
believes  that  if  the  devices  are  available, 
engineers  should  be  informed  on  their 
safe  and  proper  use  and  be  provided 
with  information  regarding  the  amount 
of  dynamic  braking  power  actually 
available  on  their  respective  trains.  FRA 
believes  that  by  providing  an  engineer 
with  as  much  information  as  possible  on 
the  status  of  the  dynamic  brakes  on  a 
train,  a  railroad  better  enables  that 
engineer  to  operate  the  train  in  the 
safest  and  most  efficient  manner. 

As  previously  discussed,  the 
operating  rules  of  most  railroads 
currently  contain  limits  on  the  amount 
of  dynamic  braking  force  that  may  safely 


be  used  depending  on  the  dimensions  of 
the  train  involved.  Most  railroad 
operating  rules  express  these  limits  in 
terms  of  the  number  of  axles  that  engine 
consists  are  permitted  to  use  in  dynamic 
braking.  Railroads  generally  will  cut  out 
the  dynamic  brakes  on  trailing 
locomotives,  when  the  train  is  made  up, 
in  order  to  avoid  the  possibility  of 
excessive  dynamic  braking  force  being 
applied,  which  could  result  in  the 
buckling  of  the  train.  However,  some 
operating  rules  also  express  dynamic 
braking  limits  for  operating  through 
turnouts,  crossovers,  and  curves  in 
terms  of  dynamic  brake  amperes,  yet, 
there  is  currently  no  way  for  engineers 
to  know  the  amount  of  dynamic  brake 
amperage  on  their  train  or  the  amperage 
they  are  using.  Furthermore,  although 
running  tests  of  dynamic  brakes,  as 
proposed  by  FRA,  provide  information 
to  the  locomotive  engineer  regarding  the 
availability  of  dynamic  brakes,  such 
tests  are  limited  to  the  specific  moment 
they  are  performed.  Thus,  running  tests 
do  not  provide  continuous  information 
on  the  current  status  of  the  dynamic 
brakes  to  the  locomotive  engineer. 
Because  dynamic  brakes  could  fail  at 
any  time,  FRA  feels  there  must  be  some 
way  for  engineers  to  continuously 
monitor  the  operation  of  their  available 
dynamic  brakes. 

In  §  7  of  the  RSERA,  recodified  at  49 
U.S.C.  20141,  Congress  mandated  that 
the  Secretary  “prescribe  standards 
regarding  dynamic  brake  equipment.” 
FRA  interprets  this  mandate  to  require 
the  development  of  meaningful  and 
enforceable  standards  to  address  the 
safe  use  of  dynamic  brakes.  As  stated 
previously,  FRA  believes  that  any 
meaningful  standards  regarding 
dynamic  brakes  must  include  provisions 
for  providing  the  locomotive  engineer 
with  continuous  information  on  the 
current  status  of  the  dynamic  brakes. 
Currently,  the  only  means  of  providing 
this  continuous  information  to  the 
engineer  is  some  type  of  dynamic  brake 
display  in  the  cab  of  the  locomotive. 
Consequently,  in  order  to  comply  with 
Congress’  mandate  requiring  meaningful 
standards  to  address  the  safe  use  of 
dynamic  brakes,  FRA  proposes  that 
locomotives  built  after  January  1, 1996, 
and  equipped  with  dynamic  brakes,  be 
able  to  (i)  test  the  electrical  integrity  of 
the  dynamic  brake  at  rest  and  (ii) 
display  the  total  train  dynamic  brake 
retarding  force,  at  certain  speed 
increments,  in  the  cab  of  the  controlling 
locomotive. 

In  the  ANPRM  (57  FR  62555),  FRA 
requested  comments  from  the  industry 
on  possible  methods  of  providing 
information  regarding  the  status  of 
dynamic  brakes  to  the  engineer  in  the 


cab  of  the  controlling  locomotive.  The 
only  workable  option  presented  to  FRA 
in  the  comments  received  was  the 
equipping  of  locomotives  with  a 
dynamic  brake  display.  Although  FRA 
recognizes  that  the  technology  for 
dynamic  brake  displays  with  the  ability 
to  provide  the  type  of  information 
sought  by  FRA  is  not  readily  available 
today,  several  commenters  suggested 
that  it  is  currently  being  developed. 

FRA  believes  that  the  benefits  of  such 
an  indicator  would  be  to  alert  engineers 
that  they  have  diminished  or  excessive 
dynamic  capabilities,  thus  permitting 
the  engineer  to  control  the  braking  of 
their  train  in  the  safest  possible  manner. 
However,  in  order  to  fully  evaluate  the 
viability  of  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

(1)  What  is  the  status  on  the  futurp 
availability  of  dynamic  brake  indicators 
capable  of  providing  the  information 
required  by  this  proposal? 

(2)  Are  FRA’s  cost  estimates  regarding 
this  proposal  accurate? 

(3)  What  quantitative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  from  the  use  of  these 
devices? 

(4)  What  alternative  methods  are 
available  for  providing  the  same 
information  that  a  dynamic  brake 
indicator  would  provide  to  a  locomotive 
engineer?  What  are  the  costs? 

(5)  What  are  the  operating  and 
maintenance  experiences  of  the 
dynamic  brake  monitoring  devices 
currently  used  on  high  speed  passenger 
trains? 

(6)  Would  automatic  blending 
between  friction  and  dynamic  brakes 
prevent  an  engineer  from  overrelying  on 
dynamic  brakes  and  provide  the  same 
safety  benefit  as  monitoring  the  status  of 
the  dynamic  brake? 

(7)  Are  there  other  available  measures 
that  would  fulfill  the  requirement  of 
Section  7  referred  to  above?  If  so,  please 
provide  information  or  analysis 
regarding  their  cost,  effectiveness, 
practicability,  and  enforceability. 

Section  232.113.  This  section 
proposes  design  standards  for 
intermediate  speed  and  high  speed  train 
brakes.  FRA  recognizes  that  much  of  the 
equipment  covered  by  these  proposed 
standards  is  still  in  the  developmental 
stages  of  existence;  however,  FRA 
recognizes  that  the  operation  of  higher 
speed  trains  will  occur  in  the  near 
future.  FRA  feels,  therefore,  that  steps 
need  to  be  taken  now  to  ensure  the  safe 
operation  of  this  type  of  equipment.  In 
addition,  most  of  the  propos^ 
standards  are  either  general  in  natun'  or 
are  performance-oriented  and,  thus, 
would  not  impede  the  development  of 
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new  technologies.  Furthermore,  the 
proposed  standards  would  not  apply  to 
intermediate  speed  passenger 
equipment  that  entered  service  prior  to 
January  1, 1995.  FRA  does  not  intend  to 
disrupt  existing  passenger  service  in  the 
Northeast  Corridor  or  in  other  high 
speed  corridors;  however,  as  new 
service  is  developed  or  new  equipment 
is  put  into  service  on  these  corridors,  it 
would  become  subject  to  the  design 
requirements  proposed  in  this  section. 

FRA  feels  that  trains  that  operate  at  , 
speeds  in  excess  of  79  mph  but  not 
exceeding  125  mph  should  be  classified 
as  intermediate  speed  operations  and 
that  trains  that  operate  at  speeds  in 
excess  of  125  mph  but  not  exceeding 
160  mph  should  be  classified  as  high 
speed  operations.  Pursuant  to  the 
statutory  mandate,  which  requires  two- 
way  EOT  devices  on  all  trains  exceeding 
30  mph  (with  stated  exceptions),  FRA 
intends  to  require  that  all  intermediate 
speed  freight  trains  be  equipped  with 
two-way  EOT  devices,  with  no 
exceptions.  FRA  also  proposes  to 
require  dynamic  brakes  on  all 
locomotive  and  power  cars  used  in 
intermediate  speed  or  high  speed 
service.  FRA  feels  that  as  speed 
increases,  the  need  for  retarding  force 
beyond  that  available  from  friction 
brakes  alone  also  increases.  Dynamic 
brakes  also  provide  a  valuable  means  of 
decreasing  brake  heating  of  wheels  and/ 
or  axles.  FRA  also  intends  to  require  a 
means  of  monitoring  the  enroute 
performance  and  status  of  the  dynamic 
brake  on  intermediate  and  high  speed 
trains.  Although  the  technology  for  this 
equipment  is  not  currently  available, 
several  commenters  suggested  that  it  is 
in  the  process  of  being  developed. 

FRA  feels  that,  as  train  speed 
increases,  limiting  the  number  of 
responses  required  from  the  locomotive 
engineer  will  increase  overall  train 
safety.  As  a  result,  FRA  proposes  to 
require  that  intermediate  and  high 
speed  train  brake  systems  be  computer 
controlled.  FRA  recognizes  the  unique 
designs  and  features  that  the  braking 
systems  of  these  types  of  operations  may 
incorporate  and.  thus,  FRA  agrees  with 
several  of  the  commenters  that  the  train 
brake  systems  used  by  these  operations 
should  be  controlled  by  some  kind  of 
automated  computer  system.  FRA 
proposes  to  require  that  these  computer 
systems  have  the  ability  to  run 
diagnostic  programs  capable  of  self¬ 
testing  the  bra^  system  and  detecting 
faults  in  the  system  and  have  the  ability 
of  either  alerting  the  engineer  to  these 
faults  or  taking  automatic  corrective 
action.  In  addition.  FRA  requires  that 
the  computer  software  of  these  systems 
be  analyzed  to  determine  the  safety 


impacts  of  software  failures  and  to 
ensure  that  the  software  is  fail-safe  and 
functions  as  intended.  Due  to  the 
unique  designs  that  intermediate  and 
high  speed  braking  systems  may 
incorporate,  the  inspectors  of  the 
equipment  may  be  required  to  place 
themselves  in  dangerous  positions  in 
order  to  inspect  the  equipment.  If  that 
is  the  case,  FRA  feels  that  the  brake 
systems  should  be  equipped  with 
sensors  that  give  a  reliable  indication  of 
the  application  and  release  of  the 
brakes,  visible  to  an  engineer  in  the  cab 
and  to  an  inspector  on  the  platform  or 
along  the  side  of  the  track.  FRA 
proposes  general  design  guidelines  for 
several  types  of  train  brake  system 
sensors.  FRA  intends  to  encourage  the 
development  of  brake  system  sensor 
technology  in  order  to  improve  train 
brake  system  tests  and  inspections 
while  reducing  tlie  risk  of  personal 
injury. 

Section  232.115.  This  section 
proposes  design  standards  for  one-way 
EOT  devices  that  are  largely  unchanged 
from  the  standards  currently  stated  in 
§  232.19.  Since  these  standards  have 
proven  effective,  FRA  sees  no  reason  to 
change  them.  The  only  major  change  to 
the  current  requirements  is  the 
extension  of  the  calibration  period  for 
all  EOT  devices  from  92  days  to  365 
days.  FRA  bases  this  proposed 
extension  not  only  on  its  own 
experience  but  also  on  the  comments 
received  from  several  parties  that  the 
devices  are  fairly  reliable  and  can 
operate  for  years  without  calibration 
problems.  Although  several  labor 
representatives  commented  on  the 
unreliability  of  the  devices,  these 
comments  generally  addressed  the 
failure  of  the  railroads  to  properly 
perform  the  calibrations  or  the  misuse  of 
the  devices.  Furthermore,  FRA  believes 
that  the  92-day  calibration  period  was 
established  at  a  time  when  there  was 
little  experience  with  these  devices. 
Since  that  time,  not  only  has  calibration 
of  the  devices  not  proven  to  be  a 
problem,  but  technology  has  further 
improved  the  reliabifity  of  the  devices. 
These  proposed  rules  result  in  one-way 
EOT  devices  being  gradually  phased  out 
of  use  as  they  are  replaced  by  two-way 
EOT  devices. 

Section  232.1 1 7.  This  section 
provides  design  standards  for  two-way 
EOT  devices.  No  design  standards  for 
two-way  EOT  devices  currently  exist; 
however,  the  two-way  devices  currently 
in  production  meet  the  design 
requirements  for  one-way  EOT  devices 
and  also  provide  two-way 
communication  and  the  ability  to  make 
an  emergency  brake  application  from 
the  rear  of  the  train.  The  currently 


available  two-way  devices  have  several 
optional  features  that  could  prove  very 
beneficial  to  railroads.  Although  FRA 
recommends  that  railroads  obtain  as 
many  of  the  optional  features  as  they 
can  when  purchasing  the  devices.  FRA 
does  not  intend  to  mandate  their  use 
and  feels  that  each  railroad  is  in  the  best 
position  to  determine  which  featmes 
best  suit  its  operation.  FRA  proposes  to 
apply  the  orS-way  device  design 
requirements  to  two-way  devices  as  well 
as  a  set  of  specific  requirements 
intended  to  ensure  the  existence  of  tw'o- 
way  communication  and  the  ability  to 
make  an  emergency  brake  application 
from  the  rear  of  the  train.  In  order  to 
prevent  vandalism  and  to  avoid  the 
possibility  of  a  train  accidentally  being 
placed  in  emeigency,  FRA  proposes  to 
require  that  the  front  and  rear  units  be 
linked  together  so  that  the  rear  unit  will 
only  respond  to  its  associated  front  unit. 
Although  these  proposed  design 
requirements  essentially  specify  a 
specific  two-way  EOT  device  design, 
FRA  encourages  the  development  of 
alternate  equivalent  or  better 
technologies. 

Subpart  C 

This  proposed  subpart  includes 
qualification  requirements  for  personnel 
who  inspect,  maintain,  and  test  train 
brake  systems  and  individuals  who 
supervise  the  work  of  the 
aforementioned  personnel.  FRA  believes 
that  the  current  training  provided  to  the 
individuals  charged  with  performing 
brake  maintenance,  tests,  and 
inspections  should  be  greatly  improved 
in  order  to  ensure  that  train  brake 
system  maintenance,  tests,  and 
inspections  are  performed  properly. 
Several  labor  organizations  and  their 
individual  members  explicitly 
commented  that  they  are  not  sufficiently 
trained  to  perform  the  inspections  and 
tests  required  of  them.  In  addition, 
several  railroads  admitted  that  the 
training  they  currently  provide  could  be 
improved.  FRA  recognizes  that  many 
railroads  are  attempting  to  improve  their 
training  programs;  however,  FRA  thinks 
that  minimum  fraining  qualifications 
need  to  be  established  to  assure  that 
brake  inspections  and  tests  are  being 
properly  performed  in  order  to  protect 
both  the  public  and  rmlroad  employees 
from  the  operation  of  equipment  that 
does  not  meet  Federal  standards. 
Although  there  has  been  a  decline  in  the 
number  of  train  accidents,  derailments, 
fatalities,  and  injuries  over  the  last  ten 
years,  FRA  believes  that  the  number  of 
these  incidents  will  be  further  reduced 
if  maintenance,  inspections,  and  tests  of 
the  brake  system  are  performed  by 
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individuals  who  have  received  this 
minimum  training. 

Railroads  continue  to  consolidate 
mechanical  work  to  fewer  and  fewer 
locations  on  the  railroad.  This  trend 
places  an  increasing  premium  on  the 
ability  of  train  crews  to  conduct 
meaningful  insi>ections  and  tests  of  the 
power  brake  system.  Although  features 
of  this  proposal  offer  incentives  for 
proper  deployment  of  mechanical 
forces,  increases  in  train  speeds  and 
increased  pressure  on  operating 
personnel  due  to  growing  traffic  density 
will  continue  to  make  it  critical  for  train 
crews  to  discharge  their  duties  with 
respect  to  power  brake  systems  both 
diligently  and  effectively  even  under  the 
most  optimistic  of  scenarios  with 
respect  to  the  operation  of  incentives. 

In  this  rulemaking  FRA  proposes  to 
allow  significant  increases  in  the 
maximiun  distances  trains  may  travel 
between  brake  system  inspections 
where  mechanical  forces  perform  the 
inspection  function  (including  a 
complete  inspection  imder  49  CFR  Part 
215).  The  latitude  that  would  be 
provided  imder  this  rule  would  result  in 
fewer  inspections  per  distance  traveled 
and  reduce  the  nmnber  of  opportunities 
that  will  exist  for  a  serious  defect  to  be 
found  before  it  could  result  in  a  train 
accident.  It  is  imperative,  therefore,  that 
each  inspection  be  of  imiformly  high 
quality.  Meaningful  and  enforceable 
qualification  requirements  for  personnel 
will  help  raise  the  overall  quality  of 
inspections. 

Technological  change  presents  an 
additional  reason  for  placing  strong 
emphasis  on  qualifications  of  persoimel. 
Train  crews  and  mechanical  personnel 
alike  are  confronted  with  an  increasing 
variety  of  power  brake  arrangements 
and  featiures.  Recently,  the  Association 
of  American  Railroads  has  aimoimced 
an  intensified  effort  to  develop  and 
deploy  electronic  braking  systems  on 
freight  equipment.  These  trends  will 
make  it  important  for  personnel  to  be 
fully  familiar  with  the  systems  that  they 
are  required  to  inspect  and  maintain. 
FRA  recognizes  that  although 
technological  advancements  may 
increase  the  need  for  more  qualified 
maintenance  forces,  they  may  also 
reduce  the  complexity  and  extent  of  the 
inspecting  and  testing  requirements  for 
certain  equipment  with  the  emergence 
of  brake  indicators  and  sensors  or  the 
development  of  more  rehable 
equipment. 

Consequently,  FRA  proposes  to 
establish  broad  qualification 
requirements  and  issue  specific  training 
and  experience  guidelines  based  on  the 
type  of  inspections,  maintenance,  or 
tests  an  individual  employee  performs. 


Several  railroad  commenters  suggested 
that  there  is  no  reason  for  individuals 
who  solely  perform  pre-departure  air 
brake  tests  and  inspections  to  be  as 
highly  trained  as  a  carman.  FRA  tends 
to  agree  with  these  commenters  since 
carmen  perform  many  other  duties 
which  involve  the  maintenance  and 
repair  of  equipment  in  addition  to  brake 
inspections.  Therefore,  the  proposed 
training  guidelines  are  less  stringent  for 
those  in<ffviduals  that  perform  only 
brake  inspections  and  tests.  FRA 
intends  for  these  training  guidelines  to 
apply  not  only  to  railroad  personnel  but 
also  to  contract  personnel  and  personnel 
in  plants  that  build  cars  and 
locomotives  that  are  responsible  for 
brake  system  inspections,  maintenance, 
or  tests. 

The  American  Public  Transit 
Association  (APT A)  suggested  that  FRA 
provide  broad  training  and  experience 
guidelines  and  allow  each  railroad  to 
develop  its  own  qualification  and 
certification  program,  which  FRA  would 
then  review  and  approve  if  it  met  the 
general  guidelines.  This  method 
provides  significant  flexibility  to  each 
railroad,  but  would  require  complex  and 
timely  evaluation  of  a  potentially  large 
number  of  disparate  plans.  FRA’s 
experience  with  this  “review-and- 
approval”  approach  (e.g.,  the 
locomotive  engineer  certification 
program)  indicates  that  FRA’s  limited 
resources  are  severely  overburdened 
when  FRA  is  required  to  approve 
individual  plans  for  over  600  railroads 
and  many  contract  facilities  that 
perform  work  subject  to  the  regulations. 
This  could  result  in  some  plans  not 
being  finally  reviewed  and  approved  for 
several  yeeirs.  While  providing  latitude 
for  innovation,  this  approach  could  also 
become  a  source  of  costly  disputes. 

FRA  believes  that  the  approach 
contained  in  this  proposal  may  avoid 
many  of  the  problems  inherent  in  an 
approach  similar  to  that  suggested  by 
AI^A  while  preserving  its  advantages. 
FRA  intends  to  propose  broad 
performance-based  standards  in  the  rule 
text  for  various  individuals  depending 
on  the  type  of  brake  work  they  perform. 
Due  to  the  significant  proposed 
incentives  that  are  being  offered  to 
railroads  that  use  personnel  meeting  the 
proposed  qualification  requirements  for 
mechanical  and  electrical  inspectors  to 
perform  brake  work,  FRA  must  befble 
to  determine  uniformly  if  sufficient 
training  and  experience  have  been 
afforded  to  those  individuals  deemed 
qualified  by  a  railroad.  Consequently, 
FRA  also  intends  to  issue  specific 
training  and  experience  guidelines  that 
FRA  believes,  based  on  its  considered 
judgement,  a  railroad’s  training  program 


must  contain  in  order  to  ensure 
individuals  possess  the  minimum 
knowledge  and  skills  necessary  to 
perform  the  duties  required  of  them. 

FRA  believes  that  this  approach  will 
allow  each  individual  railroad  the 
flexibility  to  develop  and  implement  a 
program  to  train  and  qualify  employees 
and  issue  credentials  based  on  its  own 
imique  operating  conditions  and 
equipment,  while  ensuring  that  a 
minimtun  level  of  competence  is 
maintained  throughout  the  industry. 
Although  FRA  is  proposing  that  specific 
training  and  experience  requirements  be 
issued  as  guidelines,  at  this  time,  FRA 
recognizes  that  the  purpose  and  need  for 
these  requirements  may  be  better  served 
if  these  guidelines  were  part  of  the  rule 
text  and  will  consider  this  option  when 
drafting  the  final  rule.  Therefore,  FRA 
solicits  comments  hum  interested 
parties  regarding  not  only  FRA’s 
proposed  approach  to  this  issue  and  the 
specific  training  and  experience 
guidelines  contained  therein,  but  also 
any  comments  or  opinions  as  to  whether 
the  sp>ecific  training  and  experience 
guidelines  should  ^  contained  in  the 
text  of  the  final  rule. 

FRA  also  recognizes  that  there  may  be 
other  approaches  that  are  equally  viable. 
Consequently,  FRA  seeks  comments 
firom  interested  parties  regarding 
alternative  methods  and  approaches  for 
ensuring  that  properly  qualified 
individuals  are  performing  brake 
inspections,  tests,  and  maintenance. 
Commenters  are  requested  to  identify 
alternative  criteria  for  training  programs 
and  to  specify  present  or  planned 
approaches  that  might  be  unduly 
constrained  by  the  text  of  the  proposed 
rule. 

FRA  also  has  some  concerns  regarding 
the  application  of  the  proposed 
experience  and  training  guidelines  to 
newly  hired  train-service  employees. 
There  is  a  current  trend  toward  the  use 
of  smaller  train  crews,  and  thus,  heavy 
reliance  will  in  some  cases  be  placed  on 
a  single  ground  employee  with  little 
training  and  experience.  In  order  to 
avoid  this  pitfall,  FRA  specifically 
solicits  comments  regar^ng  various 
methods  and  approaches  for  structuring 
training  programs  to  ensure  that  the 
proposed  training  and  experience 
guidelines  can  be  met  by  newly  hired 
train-service  employees  prior  to  their 
being  assigned  duties  for  which  the 
training  and  experience  are  required. 

Section  232.201.  'This  section  contains 
general  requirements  regarding  the 
development  of  formal  training 
programs.  FRA  proposes  to  require  each 
railroad  to  develop  a  formal  program  to 
train  and  to  qualify  personnel,  including 
contract  personnel,  responsible  for  the 
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inspection,  testing,  and  maintenance  of 
train  brake  systems.  The  contemplated 
program  is  similar  to  programs  being 
instituted  voluntarily  by  several  of  tie 
major  railroads.  The  vast  majority  of  the 
comments  and  the  experience  of  FRA 
inspectors  support  the  contention  that 
many  of  the  people  inspecting  and 
testing  train  brake  systems  do  not  have 
the  training  and  batiground  to 
understand  what  they  are  doing  and 
why  they  are  doing  it.  As  part  of  these 
programs,  railroads  will  be  required  to 
notify  employees  and  contractors  of 
their  current  qualification  status  and  to 
require  periodic  requalification. 

Railroads  will  be  expected  to  update 
their  training  programs  as  they 
introduce  new  train  brake  system 
technology. 

In  order  for  a  railroad  to  institute  a 
training  program  without  prior  FRA 
approval,  a  railroad  will  be  required  to 
certify  to  FRA  that  its  training  program 
incorporates  the  training  and  experience 
guidelines  established  by  FRA  for  train 
brake  system  supervisors,  mechanical 
inspectors,  electronic  inspectors,  and 
train  crew  members.  The  specific 
training  and  experience  guidelines, 
contained  in  the  preambles  for 
§§  232.205-232.211  were  developed  by 
FRA  based  upon  its  expertise  and 
experience  in  the  railroad  industry. 

They  represent  FRA’s  best  judgement  as 
to  what  is  currently  necessary  in  order 
to  meet  the  broad  qualification 
standards  contained  in  the 
aforementioned  sections  of  the  rule.  If, 
based  on  the  comments  received  and 
after  further  consideration,  FRA  elects 
to  adopt  the  approach  proposed  in  this 
notice,  the  specific  training  and 
experience  guidelines  will  be  contained 
in  a  separate  appendix  to  this  part  in  the 
final  rule.  FRA  recognizes  that  more 
stringent  guidelines  may  be  required  or 
that  the  guidelines  may  need  to  be 
specifically  contained  in  the  text  of  the 
rule.  FRA  also  recognizes  that  there  may 
be  alternative  methods  of  providing 
training  and  experience,  not  yet  known 
to  FRA,  that  might  achieve  the  same 
level  of  skill  and  knowledge. 
Consequently,  in  order  to  further 
develop  and  evaluate  this  proposal,  FRA 
seeks  comments  firom  all  interested 
parties  regarding  the  following  issues: 

(1)  Are  the  guidelines  proposed  by 
FRA,  in  the  preamble  to  this  subpart,  an 
accurate  assessment  of  the  minimum 
training  and  experience  required  for 
individuals  to  adequately  perform  the 
duties  required  of  them?  If  not,  what 
should  the  minimiun  guidelines 
include? 

(2)  Should  the  proposed  minimum 
training  and/or  minimum  experience 


guidelines  be  raised  or  lowered? 

Explain. 

(3)  Should  the  training  and 
experience  requirements  proposed  to  be 
in  guidelines  be  included  in  the  text  of 
the  final  rule  instead? 

(4)  Are  there  alternative  criteria  or 
approaches  for  ensuring  that  qualified 
individuals  are  performing  brake  tests, 
inspections,  and  maintenance? 

This  section  also  requires  that  if  a 
railroad  develops  a  training  program 
inconsistent  with  the  training  and 
experience  guidelines  established  by 
FRA,  the  railroad  must  submit  the 
program  to  FRA  for  FRA  approval  prior 
to  implementing  the  program.  A 
program  will  be  considered  inconsistent 
with  the  training  and  experience 
guidelines  if  it  permits  the  qualification 
of  any  individual  with  less  than  the 
training  or  experience  provided  for  in 
the  guidelines.  Railroads  are  encouraged 
and  permitted  to  develop  training 
programs  with  more  extensive  training 
and  experience  requirements  without 
seeking  FRA’s  approval.  FRA  recognizes 
that  future  technological  developments 
and  innovations,  not  yet  apparent  to 
FRA,  might  result  in  a  reduced  necessity 
for  certain  training  or  experience 
requirements.  Thus,  a  railroad 
submitting  an  inconsistent  program  for 
FRA  approval  must  provide  detailed 
information  regarding  their  rationale  for 
deviating  from  the  proposed  training 
and  experience  guidelines  (e.g., 
technological  improvements,  equipment 
reliability,  innovative  or  intensive 
training  techniques)  and  explain  how 
their  programs  ensure  that  qualified 
individuals  will  be  performing  tests, 
inspections,  and  maintenance  of  brake 
systems  as  required  by  this  part.  While 
a  program  is  being  reviewed  by  FRA,  the 
railroad  submitting  the  program  will  be 
unable  to  take  advantage  of  the 
incentives  offered  to  railroads  for  using 
qualified  employees  to  perform  various 
tests,  inspections,  and  maintenance  of 
train  brake  systems,  unless  the  railroad 
has  a  training  program  in  effect  which 
incorporates  the  specific  training  and 
experience  guidelines. 

Section  232.202.  This  section  outlines 
the  general  qualification  requirements 
for  train  brake  system  maintenance 
personnel.  FRA  believes  a  higher  level 
of  knowledge  and  skill  is  required  to 
perform  brake  system  maintenance  than 
is  requited  to  perform  brake  system 
inspections  and  tests.  Therefore,  the 
general  requirements  for  brake  system 
maintenance  personnel  should  be  more 
stringent  than  the  requirements  for 
personnel  performing  only  brake  system 
inspections  and  tests.  FRA  considers 
train  brake  system  maintenance  an 
essential  element  of  overall  railroad 


safety.  The  knowledge  and  skill  of  the 
personnel  responsible  for  train  brake 
system  maintenance  are  the  keys  to  an 
effective  maintenance  program. 
Therefore,  FRA  proposes  a  set  of  general 
minimum  qualification  requirements  for 
all  personnel,  including  contract 
personnel,  responsible  for  train  brake 
system  maintenance. 

Section  232.203.  This  section  contains 
the  general  qualification  requirements 
for  train  brake  system  inspection  and 
test  personnel.  FRA  believes  that 
individuals  performing  train  brake, 
system  inspections  or  tests  do  not 
require  the  depth  of  knowledge  required 
of  those  individuals  performing  train 
brake  system  maintenance.  FRA 
proposes  several  general  requirements 
that  are  aimed  at  ensuring  that 
individuals  performing  brake  system 
inspections  and  tests  must,  at  a 
minimum,  be  able  to  perform  the 
specific  tests  or  inspections  required  by 
Federal  regulations  on  the  type  of  brake 
systems  for  which  they  are  responsible. 
Broad  performance-based  qualification 
requirements  for  “mechanical 
inspectors,”  “electronic  inspectors,” 
and  “qualified  train  crew  members”  are 
set  forth  at  §§  232.207,  232.209,  and 
232.211,  respectively. 

Section  232.205.  This  section  contains 
the  qualification  requirements  for  train 
brake  system  supervisors.  The  first-line 
supervisor  of  personnel  responsible  for 
train  brake  system  inspections,  tests, 
and  maintenance  must  provide  much  of 
the  quality  control  exerted  over  this 
work.  This  makes  the  train  brake  system 
supervisor  a  central  player  in  the 
scheme  to  ensure  the  safe  operation  of 
trains.  The  supervisor  performs  this 
quality  control  function  by  performing 
spot  checks  of  the  work  done  by 
subordinates.  To  perform  effective  spot 
checks,  the  supervisor  must  have  an 
extensive  background  in  the 
inspections,  tests,  and  maintenance 
required  for  train  brake  systems  for 
which  the  supervisor  is  responsible. 
Consequently,  FRA  believes  that,  in 
order  for  a  railroad  to  designate  an 
individual  as  a  qualified  train  brake 
system  supervisor,  that  person  must 
receive  instruction  in  accordance  with 
the  following  minimum  training  and 
experience  guidelines: 

(a)  Have  a  minimum  of  two  years’ 
experience  testing,  inspecting,  and 
maintaining  the  type  of  train  brake 
systems  for  which  he  or  she  is 
responsible. 

(b)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  “hands  on”  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  “Successful 
completion”  means  that  the  supervisor 
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has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad, 

(c)  Have  successfully  completed  80 
hours  of  training,  including  40  hours  of 
“hands  on”  training  within  the  past 
three  years,  and  an  intensive  technical 
course  on  the  operation,  inspection,  and 
maintenance  of  brake  systems  typical  of 
those  installed  on  the  tyi)e  of  equipment 
for  which  the  supervisor  has 
responsibility.  “Successful  completion” 
means  that  the  supervisor  has  b^n  able 
to  pass  an  examination  covering 
inspection,  test,  and  maintenance  of  the 
specific  brake  equipment  with  which 
the  employees  supervised  work.  This 
test  shall  be  conducted  by  the  railroad. 

(d)  Have  a  thorough  knowledge  of  the 
employing/operating  railroad’s 
procedures  and  policies  on  train  brake 
system  inspection,  maintenance,  and 
test. 

Section  232.207.  This  section 
addresses  the  qualification  requirements 
for  brake  system  mechanical  inspectors. 
The  “mechanical  inspector”  is  not 
necessarily  qualified  to  perform  only 
mechanical  inspections.  For  the 
purposes  of  these  regulations,  the 
mechanical  inspector  is  considered  to 
have  the  knowledge  and  skill  necessary 
to  maintain  the  mechanical  components 
of  train  brake  systems  as  well  as  to 
perform  brake  system  inspections  and 
tests.  The  proposed  specific  training  and 
experience  guidelines  represent  what 
FRA  considers  the  minimum  necessary 
for  the  mechanical  inspector  to  be 
effective.  Several  sections  of  these  new 
regulations  propose  incentives  for 
railroads  who  use  qualified  mechanical 
inspectors  to  perform  train  brake  system 
mechanical  work.  Consequently,  in 
order  for  a  railroad  to  designate  an 
individual  as  a  qualified  train  brake 
system  mechanical  inspector,  that 
person  must  receive  instruction  in 
accordance  with  the  following 
minimum  training  and  experience 
guidelines: 

(a)  Have  a  minimum  of  two  years’ 
experience  testing,  inspecting,  and 
maintaining  the  type  train  brake 
mechanical  subsystems  on  which  he  or 
she  is  assigned  to  work.  One  year  of 
experience  as  a  train  crew  member 
inspecting  and  testing  brake  systems 
may  count  toward  one  year  of  the 
required  experience.  However,  at  least 
one  year  of  experience  is  required  that 
includes  hands-on  maintenance  of  train 
brake  systems. 

(b)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  “hands  on”  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  “Successful 
completion”  means  that  the  Inspector 


has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad. 

(c)  Have  successfully  completed  80 
hours  of  training  including  40  hours  of 
hands  on  training  within  die  past  three 
years  and  an  intensive  technical  course 
on  the  operation,  test,  inspection,  and 
maintenance  of  brake  systems  typical  of 
the  type  of  equipment  with  which  the 
Inspector  works.  “Successful 
completion”  means  that  the  Inspector 
has  been  able  to  pass  an  examination 
covering  inspection  and  maintenance  of 
the  specific  brake  equipment  with 
which  the  inspector  works.  This  test 
shall  be  conducted  the  railroad. 

Section  232.209.  This  section 
includes  the  qualification  requirements 
for  brake  system  electronic  inspectors. 
The  “electronic  inspector”  is  not 
necessarily  qualified  to  perform  only 
electronic  inspections.  For  the  purposes 
of  these  proposed  regulations,  the 
electronic  inspector  will  be  considered 
to  have  the  knowledge  and  skill  to 
maintain  the  electronic  components, 
including  computer  control 
components,  of  train  brake  systems  as 
well  as  the  ability  to  perform  brake 
system  inspections  and  tests.  The 
electronic  inspector  will  play  an 
increasingly  important  role  in  train 
safety  as  brake  system  technology 
continues  to  advance.  The  proposed 
specific  training  and  experience 
guidelines  represent  what  FRA 
considers  the  minimum  necessary  for 
the  electronic  inspector  to  be  effective. 
Several  sections  of  these  new 
regulations  propose  incentives  for 
railroads  who  use  qualified  electronic 
inspectors  to  perform  train  brake  system 
electronic  work.  Consequently,  in  order 
for  a  railroad  to  designate  an  individual 
as  a  qualified  train  brake  system 
electronic  inspector  that  person  must 
receive  instruction  in  accordance  with 
the  following  minimum  training  and 
experience  guidelines: 

(a)  Have  a  minimum  of  three  years’ 
experience  inspecting,  testing,  and 
maintaining  the  type  of  train  brake 
electronic  subsystems  on  which  he  or 
she  is  assigned  to  work. 

(b)  Have  successfully  completed  32 
hours  of  training  including  eight  hours 
of  “hands  on”  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  “SuccessfiU 
completion”  means  that  the  Inspector 
has  been  able  to  pass  an  examination  on 
the  Train  Brake  System  Safety 
Standards  conducted  by  the  railroad. 

(c)  Have  successfully  completed  80 
hours  of  training  including  40  hours  of 
“hands  on"  training  within  the  past 
three  years  and  an  intensive  technical 
course  on  the  operation,  test,  inspection 


and  maintenance  of  brake  electronics 
typical  of  the  type  of  equipment  with 
which  the  Inspector  works.  “Successful 
completion”  means  that  the  Inspector 
has  been  able  to  pass  an  examination 
covering  inspection,  test,  and 
maintenance  of  the  specific  brake 
equipment  on  which  the  inspector 
wor^.  This  test  shall  be  conducted  by 
the  railroad. 

Section  232.211.  This  section  contains 
the  qualification  requirements  for  train 
crew  members.  A.lthough  FRA 
discourages  the  practice  of  using  train 
crew  members  to  perform  brake  system 
inspections  and  tests,  FRA  recognizes 
that  situations  exist  where  railroads 
must  use  crew  members  to  perform  this 
work.  Numerous  comments  were 
provided  by  several  labor  organizations 
and  their  individual  members  to 
support  the  position  that,  on  a  whole, 
train  crew  members  are  not  sufficiently 
trained  to  perform  brake  system 
inspections  and  tests.  The  experience  of 
FRA  inspectors  in  the  field  also 
supports  this  position.  At  the  same  time, 
it  is  clear  that  most  train  crew  members 
are  capable  of  acquiring  and  applying 
the  pertinent  knowledge  to  perform 
train  brake  inspections;  and  many  have 
demonstrated  this  capability  in  the  past. 
Consequently,  in  order  for  a  railroad  to 
designate  an  individual  as  a  qualified 
train  crew  member  capable  of 
performing  train  brake  system 
inspections  and/or  tests,  that  person 
must  receive  instruction  in  accordance 
with  the  following  minimum  training 
and  experience  guidelines: 

(a)  Have  a  minimiun  of  six  months  of 
experience  inspecting  and  testing  the 
type  of  train  brake  systems  that  he  or 
she  is  assigned  to  inspect. 

(b)  Have  successfully  completed  24 
hours  of  training  including  eight  hours 
of  “hands  on”  training  within  the  past 
three  years  on  the  Train  Brake  System 
Safety  Standards.  “Successful 
completion”  means  that  the  crew 
member  has  been  able  to  pass  an 
examination  conducted  by  the  railroad 
on  the  provisions  of  the  Train  Brake 
System  Safety  Standards  that  apply  to 
work  performed  by  that  crew  member. 

(c)  Annually  demonstrate  proficiency 
in  conducting  Class  1  and  Class  2  tests 
on  the  type  of  fiaight  equipment  in  the 
trains  to  which  the  crew  member  is 
assigned.  “Demonstrating  proficiency” 
means  that  each  year  the  crew  member 
must  pass  a  substantially  different 
written  test  conducted  by  the  railroad 
on  how  to  perform  these  brake  system 
tests.  Also,  the  crew  member  must 
perform  each  type  of  test  to  the 
satisfaction  of  a  qualified  train  brake 
system  supervisor. 
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Section  232.213.  This  section  contains 
the  requirements  for  maintaining 
personnel  qualification  records  and  for 
the  notification  of  personnel  of  their 
qualification  status.  FRA  proposes  to 
require  that  railroads  keep  personnel 
qualification  records  for  all  personnel 
responsible  for  the  inspection,  testing, 
and  maintenance  of  train  brake  systems. 
This  section  also  specifically  requires 
that  railroads  maintain  these  types  of 
records  for  all  contract  personnel  who 
perform  brake  system  inspections,  tests, 
or  maintenance.  Most  railroads  already 
keep  records  of  this  type.  These  records 
may  be  used  by  FRA  to  assess  the 
adequacy  of  a  railroad’s  qualification 
program  determining  whether  properly 
qualified  personnel  are  performing  the 
necessary  inspections,  tests,  and 
maintenance  of  train  brake  systems.  As 
a  means  of  ensuring  that  only  properly 
qualified  individuals  are  performing 
only  those  tasks  for  which  they  are 
qualified,  FRA  proposes  to  require 
railroads  to  promptly  notify  personnel 
of  changes  in  their  ^alification  status. 

Section  232.215.  This  section 
proposes  requirements  regarding  which 
individuals  may  perform  the  various 
required  tests,  inspections,  and 
maintenance.  FRA  intends  to  provide 
strong  incentives  to  railroads  and  to  set 
down  clear  restrictions  on  which 
individuals  may  perform  which  tasks  in 
order  to  ensure  that  only  qualified 
individuals  perform  brsdce  system  work 
and  to  ensure  that  only  high-quality 
tests,  inspections,  and  maintenance  of 
train  brake  systems  are  performed.  FRA 
has  attempted  to  limit  the  use  of  train 
crew  members  in  the  performance  of 
brake  system  inspections  and  tests.  FRA 
proposes  to  require  that  train  crew 
members  meeting  the  qualification 
requirements  stated  in  §  232.211  be 
allowed  to  perform  Class  1  and  Class  2 
train  brake  system  tests  only  on 
conventional  freight  trains  restricted  to 
500  miles  between  train  brake  system 
tests.  All  other  Class  1  tests  and  all 
maintenance  would  be  performed  by 
mechanical  and/or  electronic  inspectors 
meeting  the  requirements  of  §§  232.207 
or  232.209.  FRA  also  proposes  to  require 
that  spot  checks  of  train  brake  system 
work  be  performed  only  by  supervisors 
that  meet  the  qualification  requirements 
of  §  232.205.  FRA  thinks  that  the  largest 
improvement  railroads  can  make  in  safe 
train  operation  is  ensuring  that  properly 
supervised  and  trained  personnel 
perform  all  safety-critical  train  brake 
system  work. 

Subpart  D 

This  proposed  subpart  provides 
inspection  and  test  standards  for 
conventional  freight  train  brake  systems. 


The  standards  contained  in  this  subpart 
are  applicable  to  all  conventional  freight 
locomotives  and  trains. 

Section  232.303.  This  section 
proposes  the  inspection  and  test 
standards  for  conventional  freight 
locomotives.  As  stated  previously,  FRA 
wishes  to  consolidate  all  brake-related 
regulations  into  Part  232.  Consequently, 
the  requirements  regarding  periodic, 
annual,  biennial,  main  reservoir,  and 
leakage  tests  on  locomotive  brake 
components  contained  in  §§  229.25 
through  229.31  and  §  229.59  would  be 
removed  from  Part  229  and  incorporated 
into  this  section  with  minor  editorial 
changes.  It  should  be  noted  that  the 
requirements  concerning  aluminum 
main  reservoirs  contained  in  §  229.31(d) 
would  be  eliminated  since  they  applied 
only  to  a  specific  reservoirs  which  are 
no  longer  in  service.  Transducer-driven 
air  gauge  displays  would  be  added  to 
the  requirements  for  testing  air  gauges 
since  they  are  considered  equal  to  air 
gauges  and  must  be  tested  at  the  same 
frequency.  The  chart  in  paragraph  (f)  of 
this  proposed  section  displays  the 
intervals  at  which  various  types  of 
equipment  are  to  be  cleaned,  repaired, 
and  tested.  Type  26-L  brake  equipment 
devices  are  required  to  be  cleaned, 
repaired,  and  tested  at  least  every  1,104 
days.  This  requirement  applies  only  to 
26-L  brake  equipment  devices  that  were 
tested  under  H-80-7  or  derivatives  of 
such  valves.  The  following  specific 
devices  are  included:  26-C  brake  valve, 
30-CDW  brake  valve,  MU-2A  valve, 
SA-26  Ind  brake  valve,  26-D  and  26-F 
control  valve,  F-1  selector  valve,  J-type 
relay  valve,  A-1  charging  cutoff  pilot 
valve.  No.  8  or  KM  vent  valve,  BP 
strainer,  MR  safety  valve,  foot  valves, 

MR  check  valve,  double  check  valves, 
magnet  valves,  H-type  relay  air  valves, 
reducing  valves,  and  P-2-A  brake 
application  valve.  FRA  recognizes  that 
the  test  methods  described  in  this 
section  represent  old  technology.  FRA 
proposes  that  the  new  regulations 
encourage  the  development  of  new  non¬ 
destructive  test  methods  as  alternatives 
to  the  methods  described  in  this  section 
to  ensure  brake  system  components  will 
safely  function  as  designed. 

Section  232.305.  This  section  contains 
general  requirements  regarding  the 
development  of  written  procedures  for 
conventional  freight  train  brake  system 
tests.  FRA  believes  that  the  foundation 
of  any  good  test  and  inspection  plan  is 
the  written  procedures  that  provide 
detailed  guidance  on  how  to  properly 
conduct  the  various  required  tests  and 
inspections.  FRA  feels  that  the  thinking 
process  involved  in  developing  written 
procedures  requires  a  railroad  to 
consider  all  aspects  of  the  inspection 


and  testing  process,  which  should  result 
in  more  efficient  and  thorough 
inspections.  FRA  agrees  with  many  of 
the  commenters  that  it  would  be  far  too 
intrusive  and  practically  impossible  for 
FRA  to  mandate  specific  methods  for 
performing  the  various  required 
inspections  on  various  equipment.  FRA 
feels  that  each  railroad  is  in  the  best 
position  to  determine  the  method  of 
inspection  that  best  fits  its  operating 
conditions  and  equipment.  However, 
the  method  of  inspection  developed  by 
the  railroad  should  ensure  that  all 
equipment  is  properly  inspected  and 
functioning  in  accordance  with  these 
regulations.  A  railroad  is  required  to 
develop  written  procedures  that  are 
tailored  to  the  types  of  trains  and 
equipment  operated  by  that  railroad. 

The  procedures  should  contain  step-by- 
step  instructions  for  performing  the 
various  train  brake  system  tests  required 
by  this  proposed  rule,  which  include: 
Class  1,  Class  2,  transfer  train,  and 
running  tests.  Written  procedures  will 
also  be  required  for  the  testing  and 
inspecting  of  equipment  that 
incorporates  new  brake  system 
technology.  Furthermore,  written 
procedures  will  be  required  that  explain 
the  method  and  means  for  maintaining 
records  of  brake  system  tests  aboard  the  " 
train. 

Section  232.307.  This  section 
describes  the  circumstances  that  would 
trigger  the  requirement  to  perform  a 
Class  1  train  brake  system  test.  FRA 
proposes  to  require  that  a  Class  1  brake 
test  be  performed  at  all  initial  terminal 
points  for  that  train.  FRA  defines 
“initial  terminal  point”  for  a 
conventional  freight  train  as  (i)  that 
point  where  the  train  is  originally 
assembled  and  (ii)  each  point  where  the 
train  is  required  to  have  a  new  Class  1 
brake  test  due  to  the  fact  that  it  has 
travelled  the  maximum  permissible 
distance  since  its  last  Class  1  brake  test. 
As  will  be  further  explained  in  the 
discussion  of  §  232.309,  FRA  proposes 
to  eliminate  the  current  1,000-mile 
inspection  requirement  and  implement 
a  program  that  allows  trains  to  travel 
anywhere  from  500  miles  to  3,500  miles 
depending  on  such  factors  as  the  quality 
of  the  inspection  performed  on  the  train. 

The  1,000-mile  test,  like  its 
predecessor  the  500-mile  test,  has  failed 
to  live  up  to  its  intended  role  in  the 
power  brake  safety  regime.  An 
increasing  number  of  such  tests  are 
conducted  by  train  crews.  In  some  cases 
locations  designated  for  these  tests  are 
on  line  of  haul  and  not  conducive  to 
careful  scrutiny  of  the  train  braking 
system.  Increasingly,  FRA  finds  that 
some  railroads  appear  to  alter  the 
location  of  tests  to  frustrate 
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enforcement.  At  the  same  time,  little 
evidence  has  accumulated  to  support 
the  proposition  that  the  l,00G-mile  test 
is  critical  to  safety. 

FRA  is  aware  of  statistics  offered  by 
the  BRC  indicating  that  a  large  number 
of  "bad  order”  cars  have  been  identified 
in  1,000-mile  inspections  conducted  at 
Salt  Lake  City,  Utah  and  North  Platte, 
Nebraska.  FRA  recognizes  that  these 
statistics  argue  against  the  elimination 
of  1,000-mile  inspections.  However, 

FRA  believes  many  of  these  “bad 
orders”  at  1,000-mile  inspections  were 
due  to  problems  that  should  have  been 
uncovered  during  the  initial  terminal 
brake  test.  FRA  proposes  to  address  this 
problem  by  requiring  minimum 
qualifications  for  both  train  crew 
members  and  other  employees  that 
perform  brake  inspections  and  tests  and 
that  these  inspections  and  tests  be  spot 
checked  by  qualified  supervisors.  Trains 
inspected  by  crew  members  will  be 
limited  to  500  miles  of  travel  between 
Class  1  brake  system  tests.  Only  trains 
initially  inspected  and  tested  by 
qualified  brake  inspectors  will  be 
allowed  to  travel  more  than  500  miles 
between  required  brake  system 
inspections  and  tests. 

Furthermore,  many  of  the  problems 
uncovered  at  1,000-mile  inspections 
were  not  defects  under  Part  232  and 
would  not  have  affected  the  operation  of 
the  train  brake  system.  FRA  proposes  to 
address  these  type  problems  by 
requiring  a  mechanical  safety  inspection 
as  part  of  the  Class  1  brake  system  test 
for  trains  that  are  to  travel  more  than 
500  miles  between  Class  1  brake  system 
tests.  FRA  believes  these  proposed 
provisions  of  the  new  regulations 
eliminate  the  need  for  the  1,000-mile 
test.  Accordingly,  FRA  believes  that 
reliance  should  be  placed  on  the  more 
thorough  Class  1  test  (the  functional 
equivalent  of  the  current  initial  terminal 
test)  at  whatever  point  a  new  inspection 
of  the  train  braking  system  is  required. 

This  section  requires  that  certain 
records  be  maintained  by  a  railroad  in 
order  for  a  train  to  travel  in  excess  of 
500  miles.  The  method  for  maintaining 
these  records  is  not  specified  because 
FRA  believes  that  each  railroad  is  in  the 
best  position  to  determine  the  most 
efficient  and  accurate  method  for 
acquiring  and  storing  the  information. 
However,  FRA  intends  that  no  matter 
what  method  is  chosen  by  a  railroad,  the 
required  information  must  be  available 
to  FRA  upon  request  in  order  to  allow 
FRA  to  monitor  train  movement  and 
ensure  compliance  with  these  proposed 
regulations. 

f  This  section  also  requires  that  a  Class 

i  1  brake  test  be  performed  on  all  cars 
added  to  a  train  that  have  not  yet 


received  a  Class  1  brake  test  and  on  all 
cars  disconnected  from  a  source  of 
compressed  air  for  longer  than  four 
hours.  FRA  agrees  with  several 
commenters  that  our  longstanding 
administrative  interpretation  of  only 
allowing  cars  to  be  “off  air”  for  two 
hours  was  established  prior  to  the  , 
development  of  new  equipment  that  has 
greatly  reduced  leakage  problems. 
Contrary  to  several  commenters’ 
contentions,  FRA  does  not  believe  that 
cars  should  allowed  to  be  “off  air”  for 
extended  periods  without  being 
retested.  FRA  believes  that  the  longer 
cars  sit  without  a  compressed  air  supply 
attached,  the  greater  the  chances  are  that 
the  integrity  of  the  system  will  be 
compromised,  either  by  weather 
conditions  or  vandalism.  FRA  believes 
that  four  hours  is  the  maximum  time 
that  cars  should  be  disconnected  fi-om  a 
source  of  compressed  air  without 
compromising  safety. 

Section  232.309.  This  section  details 
the  required  tasks  comprising  a  Class  1 
brake  system  test  on  conventional 
freight  trains.  A  proper  Class  1  brake 
test  ensures  that  a  train  is  capable  of 
traveling  to  its  destination  with  minimal 
problems  enroute.  Specific  tasks  of  the 
Class  1  brake  test  include  most  of  the 
tasks  currently  required  in  initial 
terminal  brake  tests  with  some 
modification  in  the  interest  of 
standardization. 

FRA  proposes  a  standardized  brake- 
pipe  reduction  of  20  psi  for  all  brake 
inspections  and  tests.  FRA  agrees  with 
both  labor  and  management  commenters 
that  a  standard  brake-pipe  reduction 
will  simplify  train  braJce  tests  and  will 
make  it  easier  to  train  workers.  The  20- 
psi  standardized  reduction  was 
suggested  by  both  labor  and 
management  commenters. 

The  brake-pipe  leakage  test  would 
continue  to  be  a  valid  method  of 
qualifying  brake  systems.  However,  FRA 
proposes  that  the  air  flow  method  of 
testing  the  condition  of  the  brake  pipe 
become  an  acceptable  alternate  to  the 
brake-pipe  leakage  test.  The  air  flow 
method  would  only  be  an  alternative  for 
trains  equipped  with  26-L  freight 
locomotive  brake  equipment  and 
outfitted  with  an  EOT  device.  The 
maximum  allowable  flow  would  be  60 
CFM.  FRA  believes  that  the  air  flow 
method  is  a  much  more  comprehensive 
test  than  the  leakage  test.  Although  FRA 
is  not  proposing  to  mandate  the  use  of 
the  air  flow  method,  it  does  recommend 
that  railroads  use  the  method  when 
possible,  not  just  to  qualify  brake 
systems,  but  in  order  to  provide 
additional  information  regarding  the 
brake  system  to  the  train  crew.  The  air 
flow  method  has  been  approved  for  use 


by  AAR  member  railroads  after 
extensive  testing,  and  the  method  has 
been  available  in  Canada  as  an  alternate 
means  of  qualifying  train  brakes  since 
1984. 

The  brake-pipe  gradient  of  15  psi  has 
been  retained  for  both  the  leakage  and 
air  flow  method  of  train  brake  testing; 
however,  the  minimum  rear-car 
pressure  has  been  increased  to  75  psi, 
which  will  require  a  locomotive  brake- 
pipe  pressure  of  90  psi.  FRA  feels  that 
the  added  margin  of  braking  power 
justifies  the  increase  in  pressure. 

Comments  received  by  FRA  indicated 
a  high  reliability  of  the  rear-car  pressure 
transducers  used  in  reporting  brake-pipe 
pressure  by  an  EOT  device. 
Consequently,  FRA  feels  justified  in 
allowing  the  use  of  EOT  devices  in 
establishing  the  rear  car  pressiure  for 
Class  1  brake  tests.  This  proposed  Class 
1  brake  test  also  requires  that  EOT 
devices  be  inspected.  The  pressure 
display  on  the  front  imit  would  be 
verified  with  that  of  the  rear  unit  at  the 
time  of  installation  on  the  train.  The 
emergency  function  would  be  tested 
after  installation  on  the  train  by  closing 
the  angle  cock  at  the  rear  car,  to  isolate 
it  from  the  train,  and  then  actuating  the 
emergency  switch  on  the  firont  unit. 
After  verifying  of  the  emergency 
application  on  the  rear  car,  the  angle 
cock  must  be  opened  to  reestablish 
trainline  continuity. 

FRA  proposes  to  continue  to  allow 
railroads  the  option  of  performing  a 
complete  Class  1  test  or  a  leakage/ 
application-and-release  test  on  cars 
picked  up  at  a  point  other  than  a 
terminal.  Cars  receiving  the  abbreviated 
test  shall  be  given  a  complete  Class  1 
test  at  the  next  terminal  where  facilities 
are  available  for  such  attention. 

FRA  proposes  to  continue  to  allow 
“roll-by”  inspections  of  the  brake 
release  but  to  limit  their  speed  to  10 
mph,  since  roll-by  inspections  made  at 
greater  speeds  would  not  permit 
sufficient  visual  inspection  of  the  brake 
equipment. 

Some  pieces  of  equipment  currently 
being  used  by  railroads  that  incorporate 
several  different  types  of  brake  systems 
with  piston  travel  limits  which  differ 
greatly  from  the  7-9  inch  limits  found 
on  standard  brake  cylinders.  Inspectors 
of  this  equipment  may  not  know  the 
piston  travel  limits  for  this  equipment 
and,  thus,  may  perform  a  cursory 
inspection  of  the  pistons  assuming  the 
travel  is  correct.  Therefore,  in  order  to 
aid  inspectors  in  performing  quality 
inspections,  FRA  proposes  that  the 
piston  travel  limits  of  non-standard 
brake  cylinders  be  displayed  on  a  badge 
plate  or  stencil. 
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Section  232.311.  This  section  contains 
the  guidelines  for  detennining  the 
distance  a  train  is  allowed  to  travel 
between  Class  1  train  brake  system  tests. 
The  requirements  proposed  in  this 
section  were  carefully  constructed  to 
enhance  safety  both  with  respect  to 
sound  functioning  of  train  braking 
systems  and  other  mechanical 
components  (particularly  of  railroad 
freight  cars).  The  approach  balances  the 
conflicting  concerns  of  railroads  and 
railroad  labor  organizations.  FRA  agrees 
with  railroad  conunenters,  that  if  the 
brake  systems  on  today’s  trains  are 
properly  tested,  inspected,  and 
maintained,  the  trains  are  capable  of 
safely  operating  for  greater  distances 
between  brake  system  tests  than 
currently  permitted.  However,  FRA  also 
agrees  widi  the  position  presented  by 
labor  organizations  that  proper  brake 
system  inspections  and  maintenance  are 
not  being  performed  by  the  railroads. 
Consequently,  FRA  would  provide 
railroads  with  the  incentive  of 
permission  to  travel  distances  that  are  in 
excess  of  what  is  currently  permitted  if 
quality  tests,  inspections,  and 
maintenance  are  performed.  In  addition, 
if  a  railroad  fails  to  perform  the  tasks 
required  for  extendi  movement,  by 
merely  performing  the  minimum 
required  tests  and  inspections  that  FRA 
tinds  necessary  for  the  safe  operation  of 
a  train,  then  its  trains  would  not  be 
permitted  to  be  moved  beyond  500 
miles  without  another  Class  1  brake  test. 
FRA  believes  that  the  proposed  500- 
mile  reduction  from  the  1,000-mile  limit 
ciurently  allowed  is  justified  based  on 
the  fact  that  the  1,000-mile  inspection 
was  extended  from  500  miles  in  1982 
based  on  a  commitment  by  the  railroads 
to  perform  high  quality  tests  and 
inspections  at  initial  terminals,  which 
based  on  FRA  experience  and  the 
comments  received,  has  not  been 
fulfilled. 


The  requirements  proposed  in  this 
section  ofrer  the  railroads  important 
flexibility  while  imposing  firm 
requirements.  A  railroad  may  elect  to 
conduct  a  Class  1  test  utilizing  train 
crew  members  trained  in  the 
requirements  of  the  power  brake 
regulations.  In  that  case,  the  railroad 
ihay  operate  the  train  no  more  than  500 
miles. 

Alternately,  the  railroad  may  utilize 
more  highly  skilled  and  experienced 
mechanical  forces  to  perform  the  test, 
yielding  an  important  increment  of 
increas^  quality  with  respect  to 
detection  of  brake  system  problems 
(including  those  that  have  not  yet  led  to 
any  diminution  of  train  braking 
effectiveness).  Choice  of  this  option 
must  also  be  accompanied  by  use  of 
mechanical  personnel  to  perform  a  more 
thorough  inspection  for  other  defects 
under  the  Freight  Car  Safety  Standards 
(49  CFR  215.13(b)).  In  exchange  for  the 
greater  investment  in  inspection  effort, 
and  in  recognition  that  this  effort  is 
more  likely  to  be  fully  effective  in 
ensuring  the  safety  of  the  movement 
against  both  existing  and  incipient 
problems,  the  railroad  would  be  allowed 
to  move  the  train  for  greater  distances 
without  an  additional  train  braking 
system  test.  Additional  requirements 
would  apply,  as  discussed  below. 

Freight  trains  would  be  allowed  to 
operate  distances  of  up  to  1,500  miles 
between  train  brake  system  tests  if  the 
operating  railroad  complied  with  the 
conditions  given  in  paragraph  (b)  of  this 
section.  An  important  proposed 
performance  requirement  to  earn  the 
right  to  operate  trains  1,500  miles  or 
more  between  tests  is  a  low  power  brake 
system  defect  ratio  on  trains  inspected 
by  FRA  immediately  after  they  have 
been  declared  ready  for  departure  by  the 
railroad.  This  power  brake  defect  ratio 
will  be  calculated  by  FRA  on  a  quarterly 
basis  as  defined  in  §232.5  (e.g.,  January 


1  to  March  31;  April  1  to  June  30;  etc.). 
The  power  brake  defect  ratio  for  a 
particular  railroad  will  be  calculated  by 
dividing  the  total  number  of  cars  found 
to  have  power  brake  defects,  as  defined 
in  §  232.5,  by  the  total  number  of  cars 
inspected.  FRA  estimates  that  it  will 
take  no  more  than  30  days  from  the  end 
of  any  quarter  for  FRA  to  assemble  and 
calciUate  these  defect  ratios. 
Consequently,  any  limitation  on  a 
railroad’s  ability  to  operate  trains  for 
extended  distances,  due  to  a  high  defect 
ratio  in  a  quarter,  wrill  not  begin  until  30 
days  after  the  completion  of  any  quarter 
and  will  continue  rmtil  30  days  after  the 
completion  of  a  quarter  in  which  the 
railroad  has  a  defect  ratio  below  the 
prescribed  limit  FRA  intends  that  any 
restriction  on  a  railroad’s  ability  tp 
operate  trains  for  extended  distances 
only  continue  tmtil  that  railroad  can 
establish  a  quarterly  defect  ratio  that 
falls  below  the  prescribed  limit  For 
example,  the  defect  ratios  for  the  quarter 
ending  on  March  31  will  not  be 
available  until  April  30,  and  thus,  any 
restriction  on  train  movement,  due  to  a 
high  defect  ratio  for  that  quarter,  will 
begin  on  April  30  and  wrill  only  apply 
until  July  30  (30  days  after  the 
completion  of  the  quarter  ending  June 
30),  if  the  railroad  improves  its  defect 
ratio  so  that  it  falls  below  the  prescribed 
limit  during  the  quarter  ending  June  30. 
FRA  recognizes  the  difficulty  of  drafting 
enforceable  performance-based 
standards  and  realizes  that  there  may  be 
problems  connected  with  this  proposed 
standard  which  are  not  immediately 
discemable.  Consequently,  FRA 
requests  comments  or  advice  from 
interested  parties  regarding  the 
implementation  or  enforcement  of  this 
proposed  requirement,  'fhe  1992  power 
brake  defect  ratios  for  five  major 
railroads  are  contained  in  Graph  1 
below. 
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1992  POWER  BRAKE  DEFECT  RATIOS  FOR  FIVE  RAILROADS 


Passenger  Commuter  Major  Freight  Major  Freight  Major  Freight 
Type  Railroad 


BILUNG  CODE  4»io-o^  defective  cars  or  chaneine  motive 

Other  extremely  important  proposed  g,  incentive  to  encourage  th 

condiUons  ^e  that  Je  Class  1  brake  test  continued  development  of  improved 
must  be  performed  by  a  qualified  brake  systenTtechnology;  FRA 

mechanical  or  electronic  brake  system  proposes  to  permit  trains  to  travel  up  t. 
msp^tor  and  that  a  pre-departure  brake  systen 

freight  car  safety  mspecu^  in  tests  if  those  trains  meet  all  the 

accordance  with  §  215.13(b)  must  be  conditions  required  of  2.500-mile  train 

perfomed  by  inspectors  meeting  he  ^ ^  ^bey  are  Quipped  with  the  type  of 

qualifications  contained  in  §  215.11.  As  _ _ _ 

n  »  new  technology  or  its  equivalent 

the  distance  a  train  is  allowed  to  travel  _ u  ■ 

u  •  I  j-*-  r  described  in  paragraph  (d)  of  this 

increases,  the  mechanical  condition  of  section  o  c  ^  > 

the  equipment  is  a  key  factor  in 

ensuring  the  proper  and  safe  operation  FRA  believes  these  new  and 
of  the  train  brake  system  throughout  the  inevitably  controversial  proposals  offei 
entire  trip.  FRA  would  also  require  that  ®  significant  opportunity  for  railroads 
a  record  of  all  brake  tests  performed  on  railroad  labor  organizations  to 

the  train  be  available  to  the  crew,  that  cooperate  to  improve  both  the 
frequent  spot  checks  of  Class  1  tests  are  competitiveness  and  the  safety  of  the 
conducted  by  a  qualified  supervisor,  industry.  Railroad  employees  will 
and  that  the  railroad  have  a  quality  benefit  from  the  better  training  and 

single  car  test  program  in  place.  higher  quality  brake  system  inspection 

Furthermore,  trains  traveling  up  to  testing,  and  maintenance  programs  the 

1,500  miles  might  add  only  one  block  of  commented  were  generally  lacking  in 
previously  tested  cars.  The  purpose  of  the  industry.  In  addition,  if  railroads  u 
all  these  requirements  is  to  ensure  that  this  proposed  flexibility  to  become  mo 
trains  being  allowed  to  operate  longer  competitive  with  other  modes  of 
distances  are  part  of  proven  safety-  transportation,  railroad  jobs  will  be 

conscious  operation  and  are  in  the  best  preserved.  Furthermore,  railroads  will 
condition  possible,  from  a  safety  save  costs  and  improve  delivery  times 

standpoint,  prior  to  departure  from  their  by  the  elimination  of  the  1000-mile 
originating  teiminals.  inspection  and  the  authorization  of 

FRA  would  offer  additional  incentive  railroads  to  operate  trains  longer 
by  proposing  to  allow  freight  trains  to  distances  between  brake  system  tests, 
travel  up  to  2,500  miles  between  brake  Other  incidental  benefits  will  include 

system  tests  if  all  the  conditions  for  better  quality  inspections  for  Freight  C 

travelling  1,500  miles  between  tests  are  Safety  Standard  defects.  Finally,  die 
met  and  the  configuration  of  the  train  public  will  benefit  from  better  height 

remains  unchanged  except  for  setting  service  and  improved  safety. 
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clearly  defined  in  proposed  §  232.5  as  a 
train  that  only  performs  switching 
functions  within  a  single  yard  complex. 
Movement  by  “yard  trains”  would  not 
require  a  transfer  train  air  brake  test. 
“Transfer  train”  is  defined  in  §  232.5  as 
a  train  that  travels  between  a  point  of 
origin  and  a  point  of  destination 
without  intermediate  switching.  FRA’s 
determination  of  whether  the  movement 
of  cars  is  a  “train  movement,”  subject  to 
the  requirements  of  this  section,  or  a 
“switching  movement”  is  and  will  be 
based  on  the  voluminous  case  law 
developed  by  various  courts  of  the 
United  States. 

FRA’s  general  rule  of  thumb  as  to 
whether  a  trip  constitutes  a  “train 
movement”  requires  five  or  more  cars 
traveling  a  distance  of  at  least  one  mile 
without  a  stop  to  set  off  or  pick  up  a  car 
and  not  moving  for  the  purpose  of 
assembling  or  disassembling  a  train. 
However,  FRA  may  consider 
movements  of  less  than  one  mile  “train 
movements”  if  various  circumstances 
exist.  In  determining  whether  a 
particular  movement  constitutes  a  “train 
movement,”  FRA  conducts  a  multi¬ 
factor  analysis  based  upon  the 
discussions  contained  in  various  court 
decisions  on  the  subject.  See  e.g.. 

United  States  v.  Seaboard  Air  Line 
Railroad  Co.,  361  U.S.  78  (1959); 
Louisville  &  Jeffersonville  Bridge  Co.  v. 
United  States,  249  U.S.  543  (1919).  The 
following  factors  are  taken  into 
consideration  by  FRA:  the  purpose  of 
the  movement;  the  distance  travelled 
without  a  stop  to  set  out  or  pick  up  cars; 
the  number  of  cars  hauled;  and  the 
hazards  associated  with  the  particular 
route  travelled  (e.g.,  the  existence  of 
public  or  private  crossings  wdth  or 
without  crossing  protection,  the 
steepness  of  the  grade,  the  existence  of 
curves,  any  other  conditions  that 
minimize  the  locomotive  engineer’s 
sight  distance,  and  any  other  conditions 
that  may  create  a  greater  need  for  power 
brakes  during  the  movement).  The 
existence  of  any  of  these  hazards  would 
tend  to  weigh  towards  the  finding  of  a 
“train  movement,”  since  these  are  the 
types  of  hazards  against  which  the 
power  brake  provisions  of  the  Safety 
Appliance  Acts  were  designed  to  give 
protection. 

Section  232.319.  This  section  involves 
the  performance  of  running  tests  on 
trains  equipped  with  dynamic  brakes. 

As  discuss^  earlier,  although  FRA  does 
not  feel  that  dynamic  brakes  should  be 
required,  FRA  does  feel  that  if  the 
devices  are  present  the  engineer  should 
be  informed  of  their  status.  In  addition, 
every  commenter  stated  that  in  order  to 
completely  test  dynamic  brakes  the  train 
must  be  moving.  Consequently,  in  order 


to  provide  the  engineer  with  as  much 
information  as  possible  on  the 
performance  of  dynamic  brakes,  FRA 
proposes  to  require  that  a  running  test 
of  the  dynamic  brake  be  made  when  the 
speed  of  the  train  permits  on  those 
trains  equipped  with  dynamic  brakes. 
FRA  is  aware  that  train  handling 
considerations  may  make  this  difficult 
or  even  impossible  at  certain  locations 
and  solicits  comments  on  fashioning  a 
fully  practicable  requirement. 

Section  232.321.  This  section  contains 
the  requirements  for  performing  the 
“height  single  car  test”  and  the 
“{)eriodic  freight  brake  test”,  which  cite 
to  the  current  AAR  manual  covering 
single  car  tests  on  freight  cars.  The 
“periodic  freight  brake  test”  is  basically 
what  the  industry  currently  refers  to  as 
a  “repair  track  test.”  FRA  has  changed 
the  terminology  in  order  to  avoid 
confusion  over  where  and  when  this 
type  of  test  is  to  be  performed.  See  the 
analysis  of  subpart  G  for  a  further 
discussion  of  these  tests. 

Section  232.323.  This  section 
proposes  the  requirements  for 
performing  train  brake  system  tests 
using  yard  air,  which  are  basically 
unchanged  fit)m  what  is  currently 
required.  An  important  factor  for 
maintaining  the  train  brake  system  in 
proper  condition  is  the  quality  of  the  air 
used  in  charging  the  train.  Since  a  large 
majority  of  train  brake  systems  are 
charged  and  tested  firom  yard  air  plants, 
FRA  feels  that  this  air  should  be  as  free 
of  contaminants  as  practical.  One  way  to 
ensure  this  is  the  use  of  air  dryers  in  the 
yard  system.  Consequently,  FRA 
proposes  to  require  that  all  equipment 
used  to  produce  yard  air  after  January  1, 
1996  be  equipped  with  air  dryers. 
Furthermore,  in  order  to  ensure  proper 
testing  when  using  yard  air,  FRA 
intends  to  require  the  periodic 
calibration  of  all  yard  test  devices  and 
gauges. 

Subpart  E 

This  subpart  contains  the  inspection 
and  test  standards  for  conventional 
passenger,  commuter,  and  excursion 
train  brake  systems.  This  subpart  was 
developed  in  order  to  address  the 
concerns  of  railroads  that  operate 
passenger-type  trains.  These 
commenters  stated  that  the  current 
regulations  do  not  cover  many  aspects 
of  their  operations  and  that  many  of  the 
currently  existing  fi^ight  standees  are 
not  applicable  to  passenger-type 
equipment.  Ccinsequently,  many  of  the 
requirements  contained  in  this  proposed 
subpart  mirror  the  requirements 
applicable  to  conventional  freight  trains 
but  are  tailored  toward  passenger 
service  operations. 


Section  232.401.  The  test  and 
inspection  standards  proposed  for 
conventional  passenger  locomotives  are 
identical  to  the  standards  proposed  for 
conventional  freight  locomotives 
(§  232.303).  Thus,  §  232.401  refers  to  the 
standards  stated  in  that  section. 

Section  232.403.  This  section  contains 
general  requirements  regarding  the 
development  of  written  procedures  for 
conventional  passenger,  commuter,  and 
excursion  train  brake  system  tests.  The 
proposed  requirements  contained  in  this 
section  are  similar  to  those  contained  in 
§  232.305  regarding  conventional  freight 
trains.  Consequently,  the  discussion 
contained  at  §  232.305  is  equally 
applicable  to  this  section. 

Section  232.405.  This  section  contains 
general  requirements  regarding  Class  1 
brake  tests  on  conventional  passenger 
trains.  Since  these  types  of  trains  are 
responsible  for  hauling  large  numbers  of 
members  of  the  general  public  and 
because  the  brake  systems  used  in  these 
operations  tend  to  be  more  complex 
than  those  used  in  conventional  freight 
trains,  FRA  proposes  to  require  that  all 
Class  1  brake  tests  on  conventional 
passenger  trains  be  conducted  by 
qualified  brake  system  inspectors. 
Consequently,  imlike  conventional 
freight  trains,  brake  system  tests  on 
passenger  trains  shall  not  be  conducted 
by  qualified  crew  members.  FRA 
intends  that  a  Class  1  brake  test  be 
conducted  on  all  conventional 
passenger  trains  prior  to  departure  from 
an  initial  terminal  point. 

Section  232.407.  This  section  outlines 
the  tasks  comprising  a  Class  1  train 
brake  test  for  conventional  passenger 
trains.  Many  of  the  tasks  required  in  this 
section  are  identical  to  those  required 
for  conventional  freight  trains  (see 
§  232.309).  However,  FRA  has 
eliminated  the  air  flow  method  as  an 
alternative  method  of  qualifying  brake 
systems  on  passenger  and  commuter 
trains.  Due  to  the  short  length  of 
passenger  and  commuter  trains,  the  use 
of  the  air  flow  method  would  allow 
these  trains  to  operate  with  excessive 
brake  pipe  leakage.  Furthermore,  in 
order  to  bring  the  regulation  into  line 
with  current  industry  practice,  FRA 
proposes  to  require  that  the  minimum 
rear-car  pressure  for  passenger  trains  be 
increased  from  70  psi  to  85  psi.  In 
addition,  FRA  will  require  that  a  pre¬ 
departure  mechanical  inspection 
equivalent  to  the  height  car  inspection 
required  by  §  215.13(b)  of  this  chapter 
be  performed  by  qualified  inspectors.  As 
trains  are  permitted  to  travel  longer 
distances  between  brake  system  tests, 
FRA  believes  that  the  mechanical 
condition  of  a  train  plays  a  major  role 
in  ensuring  that  the  brake  system  on  a 
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train  reraains  in  safe  woildng  condition 
for  the  entire  rhstance  travelled.  FRA 
also  believes  that  these  mechanical 
inspections  are  necessary  to  ensure  that 
tliese  trains,  which  are  responsible  for 
the  movement  of  large  numbers  of 
people,  are  in  quality  condition,  from  a 
safety  standpoint,  prior  to  departing  an 
initial  terminal  point. 

Sections  232.409,  232-411,  and 
232.413.  These  sections  contain  the 
provisions  regarding  the  distance 
between  required  Class  1  brake  system 
tests,  the  general  requirements  for 
performing  Class  2  brake  system  tests, 
and  the  required  tasks  of  Class  2  brake 
system  tests  for  conventional  passenger 
trains.  The  requirements  proposed  in 
these  sections  essentially  parallel  the 
requirements  stated  in  §§232.311, 
232.313,  and  232.315  regarding 
conventional  freight  trains. 
Consequently,  the  discussions  of  those 
sections  are  applicable  to  these  sections. 

Section  232.415.  This  section 
proposes  the  requirements  for  the 
performance  of  running  tests  on 
conventional  passenger  trains,  which 
are  identical  to  the  current 
requirements.  FRA  received  no 
comments  or  recommendations  for 
changing  the  current  requirements. 

Sectkm  232.417.  This  section  contains 
the  general  requirements  regarding  the 
performance  of  single  passenger  car  or 
single  passenger  train  set  tests.  FRA 
proposes  to  eliminate  the  periodic 
“clemi,  oU.  test  and  stencil”  (COT&S) 
requirement  for  passenger-type  brake 
equipment  as  was  done  vdth  freight 
brak^  in  1992.  In  its  stead,  FRA 
proposes  that  a  periodic  single  car  test 
be  perfmraed  no  less  frequently  than 
every  six  months.  FRA  also  proposes 
that  a  single  car  test  be  performed  when 
certain  wheel  or  brake  equipment  is 
removed,  r^xaired,  or  replaced.  The 
details  of  these  tests  will  be  further 
developed  in  the  discussion  of  the 
prc^msed  single  car  testing  requirements 
contained  in  subpart  G.  Several 
passeng^  and  ccmunuter  railroads 
requested  that  FRA  do  away  with  the 
time-based  COTftS  requirement  and 
suggested  that  in  its  place  a  single  car 
test  be  required  each  time  a  car  is  on  the 
repair  track  or  each  time  a  car  comes  in 
for  preventive  maintenance,  which  they 
stated  was  about  every  120  days.  The 
proposed  single  car  test  requirements 
are  based  not  cmly  on  those 
recommendations,  but  also  upon  the 
belief  of  the  industry  and  FRA  that  the 
single  car  test  is  a  much  better  and  more 
oomprehensive  method  of  detecting  and 
eliminatu^  defective  brake  equipment 
and  components  than  the  time-l^sed 
COT&S  requirement.  The  various 
individual  tests  that  FRA  proposes  as 


part  of  any  single  passenger  car  test  are 
derived  directly  from  the  current  AAR 
manual  tx}vering  the  performance  of 
single  car  tests  on  passenger  cars.  FRA 
expects  toat  operators  of  passenger  cars 
will  establish  a  preventive  maintenance 
program  for  the  brake  equijjment  that 
will  coincide  with  other  scheduled 
maintenance. 

Section  232.419.  This  section  contains 
the  requiremraits  for  perfccming  a 
conventional  passenger  train  brake 
system  test  using  yard  air,  which  are 
identical  to  the  requirements  contained 
in  §  232.323  regarding  the  performance 
of  brake  tests  with  yard  air  on 
conventional  freight  trains. 
Consequently,  the  discussion  related  to 
§  232.323  is  equally  applicable  to  this 
section. 

Section  232.421.  This  section  outlines 
the  requirements  for  performing  Class  1 
brake  system  tests  on  repetitive 
conventional  passenger  and  commuter 
trains.  FRA  recognizes  the  unique 
characteristics  of  some  commuter  and 
passenger  trains  that  repeat  the  same 
trip  several  times  a  day  without 
breaking  up  the  consist  Because  the 
trains  in  these  types  of  operations  are 
not  broken  up  and  remain  connected  to 
an  air  supply  continuously,  it  is  highly 
unlikely  that  their  air  brake  equipment 
would  deteriorate  beyond  Federal 
requirements  in  one  day  if  they  were  in 
safe  and  proper  working  order  at  the 
beginning  of  the  day.  Therefore,  FRA 
proposes  to  require  that  conventional 
passenger  and  commuter  trains  that 
repeat  die  same  trip  more  than  once  a 
day  need  only  be  required  to  have  an 
initial  terminal  brake  test,  performed  by 
a  qualified  individual,  prior  to  the  first 
departure  of  that  train  each  calendar 
day. 

FRA  intends  to  require  that  Class  1 
brake  tests  of  repetitive  conventional 
passenger  and  commuter  trains  include 
requirements  for  inspection  of  the  same 
components  as  those  imposed  on 
conventional  passenger  trains  in 
§  232.407.  FRA  agrees  with  the 
assertions  of  several  commenters  that 
the  current  power  brake  regulations  do 
not  address  the  inspection  of  MU 
equipment.  FRA  also  recognizes  that 
many  of  the  trains  covered  by  this 
section  are  operated  with  MU 
equipment.  Consequmitly,  in  order  to 
provide  inspection  guidance  for  this 
type  of  equipment,  FRA  proposes 
specific  tasl^  that  must  Ire  p^ormed  on 
the  brake  systems  of  MU  equipment  as 
part  of  the  Class  1  brake  test 

Sectksi  §  232.423.  This  section 
addresses  the  additional  brake  system 
tests  for  repetitive  conventional 
passenger  and  commuter  trains.  The 
proposed  requirements  for  the 


performance  of  Class  2  brake  tests, 
running  tests  and  single  car  tests  are 
identical  to  the  requirements  proposed 
for  conventional  passenger  trains 
contained  at  §§232.411  through 
232.417.  However,  this  section  does 
contain  requirements  regarding  the 
performance  of  Class  2  brake  tests  on 
MU  equipment.  Fiuthermore,  this 
section  requires  that  a  Class  2  brake  test 
on  repetitive  trains  be  performed  after 
the  trains  complete  one  cycle  or  reach 
a  turnaround  point. 

Section  232.425.  This  section  contains 
the  requirements  for  performing  Class  1 
train  brake  s)’stem  tests  on  excursion 
trains.  Although  FRA  recognizes  the 
unique  operations  in  which  these  trains 
are  used  and  the  often  limited  resources 
of  those  operations,  FRA  feels  that  the 
perfonnance  of  a  Class  1  brake  test  is 
necessary  for  any  type  of  train  service  to 
ensure  t^  safe  operation  of  trains. 
Consequently,  F^  intends  to  require 
that  Class  1  brake  tests  on  excursion 
trains  include  the  requirements 
applicable  to  conventional  passenger 
trains  contained  at  §  232.407. 

FRA  recognizes  that  some  tourist  and 
excursion  train  operations  do  not  have 
the  resources  to  obtain  personnel  with 
the  qualifications  of  those  employed  by 
passenger  and  height  railroads.  FRA 
also  acknowledges  that  these  trains  do 
not  travel  at  the  speeds  or  the  distances 
that  are  maintained  by  conventional 
passenger  or  commuter  trains.  Thus, 

FRA  does  not  intend  to  impose  the 
minimum  personnel  qualification 
requirements  contained  at  subpart  C  of 
these  proposed  regulations  on  excursion 
train  operations.  However,  because  the 
personnel  qualification  requirements 
will  not  be  applicable  to  these  trains 
and  due  to  the  age  of  the  equipment 
generally  operated  in  these  types  of 
trains,  FRA  proposes  to  require  that 
excursion  trains  not  be  operated  in 
excess  of  30  mph  and  that  such  trains 
receive  a  Class  1  brake  inspection  at 
least  every  250  miles.  If  a  tourist, 
excursion,  or  scenic  railroad  intends  to 
operate  its  trains  in  excess  of  30  mph, 
then  those  trains  will  be  required  to 
follow  all  the  proposed  regulations 
applicable  to  conventional  passenger 
trains. 

Section  232.427.  This  section  contains 
the  requirements  for  the  performance  of 
additional  brake  system  tests  on 
excurskm  trains.  FRA  proposes  to 
require  that  Class  2  farz^  tests,  running 
tests,  and  single  car  tests  on  excursion 
trains  be  conducted  m  accordance  with 
the  standards  applicable  to  ccmventional 
passenger  trains  contained  in  §§  232.411 
throu^  232.417  respectively. 
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Subpart  F 

This  subpart  proposes  that  railroads 
be  given  the  flexibility  to  develop  the 
inspection  and  test  standards  for 
intermediate  speed  and  high  speed 
trains.  These  could  be  performance- 
based  standards  that  serve  the  same 
purpose  and  provide  equivalent 
assurance  that  the  brake  system  will 
function  as  intended  as  the 
conventional  train  standards.  These 
standards  must  take  into  account  the 
increased  risk  of  operating  trains  at 
higher  speeds. 

Sections  232.501  through  232.507 
contain  general  requirements  for  the 
performance  of  Class  1  and  Class  2 
brake  tests,  as  well  as  running  tests  and 
single  car  tests.  These  sections  would 
apply  to  freight  and  passenger  trains 
that  exceed  79  mph.  FRA  recognizes 
that  at  this  time  there  are  a  number  of 
passenger  and  commuter  trains  that 
operate  at  speeds  over  79  mph,  and  up 
to  125  mph.  These  types  of  operations 
currently  employ  braking  equipment 
that  can  be  sufficiently  regulated  by  the 
proposed  standards  applicable  to 
conventional  passenger  trains. 
Furthermore,  neither  the  industry  nor 
FRA  foresees  a  significant  change  in  the 
type  of  braking  technology  used  by 
these  operations  within  the  next  few 
years.  Consequently,  FRA  proposes  to 
require  that  intermediate  speed 
passenger  and  commuter  equipment 
that  entered  service  prior  to  January  1 , 
1995  adhere  to  the  brake  inspection  and 
test  standards  applicable  to 
conventional  passenger  contained  at 
§§  232.403  through  232.411. 

FRA  also  recognizes  that  presently 
there  are  no  freight  trains  operating  over 
79  mph  and  that  there  are  very  few 
passenger  or  commuter  trains  currently 
operating  in  excess  of  125  mph.  FRA 
realizes  that  the  braking  systems  needed 
for  these  types  of  operations  will  most 
likely  require  the  development  of  new 
types  of  braking  systems  that  are 
currently  unknown  or  are  merely  in  the 
developmental  stages  at  this  point.  FRA 
is  also  aware  that  advanced  braking 
systems  are  being  developed  for  high 
speed  passenger  and  commuter  trains. 
Thus,  in  order  to  allow  for  the 
development  of  this  new  technology 
and  ensure  its  safe  op>eration,  FRA 
proposes  to  require  that  railroads  that 
operate  either  intermediate  speed  freight 
trains,  intermediate  speed  passenger  or 
commuter  trains  in  service  after  January 
1, 1995,  or  high  speed  passenger  or 
commuter  trains  develop  train  brake 
system  tests  and  inspections  tailored  to 
the  specific  technology  employed. 


Subpart  G 

This  subpart  contains  the  provisions 
covering  the  requirements  for  the 
performance  of  single  car  tests,  periodic 
freight  brake  tests,  and  single  passenger 
train  set  tests.  As  stated  earlier,  FRA 
believes  that  the  new  repair  track  test 
and  single  car  test,  which  have  been 
used  industry-wide  since  January  of 
1992,  are  a  much  better  and  more 
comprehensive  method  of  detecting  and 
eliminating  defective  brake  equipment 
and  components  than  the  old,  time- 
based  COT&S  requirements.  FRA 
believes  that  performance  of  these  tests 
will  significantly  reduce  the  number  of 
defective  components  currently  found 
and  will  dramatically  increase  the 
reliability  of  brake  equipment.  Thus,  use 
of  the  repair  track  and  single  car  tests 
will  greatly  improve  the  safety  of  both 
railroad  employees  and  the  public  since 
brake  equipment  will  be  in  better  and 
safer  condition.  However,  in  order  to 
fully  benefit  from  the  advantages  of 
these  tests,  cars  must  receive  the  tests. 
Several  labor  commenters  admitted  that 
the  new  tests  were  very  valuable,  but 
stated  that  the  tests  were  being 
circumvented  by  the  railroads. 

Therefore,  in  order  to  ensure  that  all 
cars  receive  the  new  repair  track  test  or 
single  car  test,  FRA  proposes  to  require 
the  performance  of  the  test  on  any  car 
that  receives  repairs  for  various  wheel 
or  brake  equipment  problems,  but  in 
any  event,  at  set  intervals. 

In  the  near  future,  specialized 
passenger  train  sets  that  have  been 
designed  to  operate  for  long  periods  of 
time  as  a  single  unit  are  likely  to  come 
into  operation.  Examples  include  the  X- 
2000  and  Inter-City  Express  train  sets. 
FRA  intends  to  allow  railroads 
operating  such  train  sets  the  flexibility 
to  develop  a  single  passenger-train-set 
test  that  is  equivalent  to  the  single  car 
test,  but  that  allows  the  train  set  to  be 
tested  as  a  unit  rather  than  as  individual 
cars. 

Section  232.601.  This  section 
provides  the  general  requirements 
regarding  single  car  tests,  periodic 
freight  brake  tests,  and  single  passenger- 
train-set  tests.  In  order  to  ensure  that 
railroads  engage  in  the  thought  process 
of  developing  comprehensive  test  plans 
and  to  ensure  that  employees  are 
provided  sufficient  guidance  for  the 
performance  of  these  tests,  FRA  intends 
to  require  that  railroads  develop  written, 
detailed  step-by-step  procedures  for 
performing  these  tests.  FRA  believes 
that  these  written  procedures  can  be  an 
invaluable  training  tool  and  can  serve  as 
a  check  list  for  supervisory  personnel 
performing  spot  checks. 


Section  232.603.  This  section  contains 
a  reference  to  the  tasks  required  in 
performing  these  tests.  For  freight  cars, 
FRA  would  require  the  “periodic  freight 
brake  test”  on  a  time-based  schedule 
and  for  deficiencies  in  certain 
peripheral  brake  components.  A  “freight 
single  car  test”  is  required  for  certain 
wheel  defects  and  when  brake  control 
valve  portions  are  replaced.  The 
“periodic  freight  brake  test”  is 
essentially  what  the  industry  currently 
refers  to  as  a  “repair  track  brake  test.” 
Periodic  freight  brake  tests  would  be 
performed  in  accordance  with  AAR 
Standard  S— 486,  Section  3.0,  contained 
in  AAR’s  “Manual  of  Standards  and 
Recommended  Practices”  as  revised  in 
November  of  1992.  Freight  single  car 
tests  would  be  performed  in  accordance 
with  AAR  Standard  S-486,  Section  4.0, 
contained  in  the  same  manual.  For 
passenger  cars,  the  standard  passenger 
car  single  car  test  would  be  performed 
in  accordance  with  AAR  Standard  S- 
044,  contained  in  AAR’s  “Instruction 
Pamphlet  No.  5039—4,  Supp.  3”  as 
revised  in  April  of  1991.  FRA  will 
incorporate  these  AAR  rules  as  revised 
on  the  dates  previously  specified  into 
the  federal  rule. 

Section  232.605.  This  section 
provides  the  instances  when 
unscheduled  freight  or  passenger  single 
car  tests,  periodic  freight  brake  tests,  or 
single  passenger  train  set  tests  would  be 
required.  FRA  proposes  to  require  the 
performance  of  an  unscheduled  single 
car  test  or  periodic  freight  brake  test 
based  upon  the  type  of  wheel  defect 
involved  or  the  piece  of  braking 
equipment  that  is  removed,  repaired,  or 
replaced.  FRA  has  included  certain 
wheel  defects  as  a  basis  for  performing 
a  single  car  test  because  FRA  feels  that 
these  wheel  defects  are  indicative  of 
some  type  of  braking  equipment 
problem.  FRA’s  rationale  for  changing 
the  current  standard,  requiring  a  single 
car  test  whenever  a  car  is  sent  to  the 
“repair  track”  for  a  brake  problem,  is 
that  many  railroads  are  avoiding  single 
car  tests  by  calling  repair  tracks 
'  something  other  than  repair  tracks. 
Consequently,  FRA  is  attempting  to 
close  this  loophole  by  basing  the 
requirement  to  perform  the  single  car 
test  on  the  type  of  defect  involved  rather 
than  where  the  defect  is  repaired.  FRA 
feels  that  these  proposed  requirements 
will  have  little  or  no  impact  on  railroad 
operations.  Although  these  proposed 
requirements  may  increase  the  number 
of  single  car  tests  being  performed,  FRA 
believes  that  such  an  increase  will  be 
due  to  the  elimination  of  the  loophole 
used  by  railroads  to  avoid  the 
performance  of  single  car  tests  which 
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should  be  peribtmed  even  luider  the 
current  Tequirements. 

Section  232£07.  This  section  contains 
the  requirements  Sor  the  performance  of 
scheduled  periodic  freight  brake  tests 
and  single  car  tests.  Under  the  current 
scheme  for  doing  repair  trade  or  single 
car  tests  on  fiei^t  cars,  an  individual 
car  can  conceivably  go  indehnitely 
without  receiving  either  test.  In  onier  to 
increase  the  quality  of  equipment  by 
ensuring  that  cars  are  iu>t  used  for 
extended  periods  without  receiving  the 
benefits  of  these  tests,  FRA  proptoses  to 
require  “periodic  height  brake  tests”  on 
a  timely  basis.  For  hd^t  equipment, 
this  periodic  basis  will  be  once  every 
two  years  for  ccuiventional  equipment 
and  once  every  year  for  high  utilization 
equipment.  The  performance-  of  an 
“unscheduled  single  car  test”  will  set 
the  clock  back  to  zero  for  that  piece  of 
equipment.  Thus,  if  a  car  receives  a 
frei^t  single  car  test  due  to  having  part 
of  its  brake  equipment  removed, 
repaired,  or  replaced,  that  car  will  not 
be  due  for  “periodic  heigl^  brake  test” 
for  two  years  from  that  date.  The  AAR 
and  several  of  its  member  railroads 
estimated  that  a  freight  car  currently 
receives  a  repair  track  air  brake  test  or 
single  car  test  on  the  average  of  1.7 
times  a  year.  The  proposed  change  to 
require  periodically  scheduled  freight 
br^e  tests  will  not  change  this  average, 
it  will  only  ensure  that  some  small 
number  of  cars  do  not  continue  in 
service  for  extended  periods  of  time 
without  receiving  a  test.  Consequently, 
FRA  predicts  that  the  impact  on  freight 
railro^  operation  will  be  minimal. 

FRA  al^  proposes  to  require  a  sii3gle 
car  test  on  equipiment  used  in 
conventional  passenger  and  commuter 
trains  at  least  once  every  six  months. 

The  required  interval  is  reduced  to  once 
every  four  months  for  equipment  used 
in  intermediate  speed  trains  and  to  once 
every  three  months  for  equipment  used 
in  high  speed  trains.  The  interval  is 
reduced  as  train  speed  increases 
because  of  the  heavier  wear  and  duty 
cycle  imposed  on  the  brake  system  as 
train  spe^  increases.  FRA  intends  for 
the  periodic  single  car  test  to  replace 
various  COT&S  requirements  that 
currently  exist  for  passenger  and 
commuter  equipment.  Several  passenger 
and  comniuter  railroads  recommended 
some  type  of  periodic  testing  in  lieu  of 
the  current  periodic  COT&S,  su^esbng, 
in  particular,  periodic  single  car  tests 
every  120  days.  FRA  believes  that  the 
proposed  requirement  for  frequent, 
comprehensive  single  car  tests  will 
detect  and  cause  to  be  corrected  the 
same  type  of  brake  systean  problems  that 
the  current  COT&S  program  is  designed 
lo  prevent  However,  due  to  the  very 


long  OOT&S  cycles,  the  periodic  single 
car  tests  shouhl  detect  the  problems 
earlier  than  the  cunent  COT&S  program. 
Replacing  COT&S  with  periodic  single 
car  tests  has  the  potential  of  saving 
passenger  and  commuter  railroads  a 
significant  amount  in  operating 
expenses.  Furthermore,  the  pro{>osed 
required  single  cw  test  intervals  are  not 
radically  different  from  what  is  now  the 
voluntary  policy  of  many  passenger  and 
commuter  railroads. 

Section  232.609.  This  section  outlines 
the  requirements  regarding  the  phase-in 
period  for  performing  “periodic  freight 
brake  tests”  and  single  car  tests.  FRA 
intends  to  allow  a  phase-in  period  for 
the  requirement  to  perform  periodic 
repair  track  air  brake  tests.  The 
proposed  phase-in  periods  are  tvv'o  years 
for  non-high  utilization  freight 
equipment  and  one  year  for  high 
utilization  freight  and  for  passenger  and 
commuter  equipment.  The  phase-in 
p^od  should  allow  railroads  time  to 
establish  an  effective  and  efficient 
program  and  to  coonduct  the  first 
reqfuired  test  on  each  piece  of 
equipment  in  their  inventory. 

Section  232.611.  This  section  contains 
the  general  requirements  for  changing 
the  required  intervals  for  performing 
periodic  freight  brake  tests  and  sin^ 
car  tests.  FRA  proposes  a  statistical 
process  which  will  allow  railroads  or 
other  interested  parties  a  means  to 
justify  a  change  in  the  period  of  time 
between  required  periodic  freight  brake 
tests  or  single  car  tests.  FRA  intends  to 
provide  an  incentive  for  railroads  to 
develop  a  test,  inspecticHi,  and 
maintenance  program  for  brake  systems 
that  keeps  failure  rates  of  the  periodic 
frei^t  br^;e  test  or  single  car  test  below 
a  target  value.  The  incentive  provides  a 
raefthod  for  increasing  the  allowable 
time  between  requir^  periodic  freight 
brake  tests  or  single  car  tests  based  on 
a  statistical  analysis  that  shows  the 
measured  test  failure  rate  for  scheduled 
tests  is  below  the  target  value.  FRA 
intends  for  this  statistical  analysis  to  be 
a  two-way  process.  This  means  that  if 
the  analysis  shows  that  the  target  failure 
rate  is  being  exceeded,  the  railroad  will 
be  required  to  reduce  the  time  between 
periodic  freight  brake  tests  or  single  car 
tests  by  the  increment  of  change. 
Railroads  may  start  to  use  this  statistical 
process  one  year  after  the  phase-in 
period  for  required  periodic  repair  track 
air  brake  test  is  completed.  Railroads 
may  apply  this  process  to  only  their 
own  equipment,  or  groups  of  railroads 
may  team  and  apply  the  methodology  to 
a  larger  population.  Appendix  B  of  this 
proposed  rule  and  the  discussion 
relevant  to  that  appendix  provide  a 
more  detailed  an^ysis  of  the  statistical 


analysis  and  provide  examples  of  how 
the  method  will  be  applied. 

Section  232j613.  Tms  section  contains 
the  qualification  requirements  for 
inspectors  performing  periodic  freight 
brake  tests,  single  car  tests,  or  single 
passenger  train  brake  tests.  The  periodic 
freight  brake  test  and  single  car  test  will 
become  the  main  quality  control  tool  to 
indicate  whether  brake  system  repairs  to 
a  single  car  have  been  made  correctly. 

In  addition,  these  tests  are  designed  to 
keep  the  power  brake  defect  ratio  of 
equipment  acceptably  low. 

Consequently,  FRA  feels  that  since  these 
tests  are  safety-critical  they  should  be 
performed  only  by  qualified  train  brake 
system  inspectors  and  should  be  spot 
checked  by  qualified  train  brake  system 
supervisors. 

SecdoB  232.615.  This  section  contains 
the  recordkeeping  and  stencilling 
requirements  related  to  periodic  freight 
br^e  tests  and  single  car  tests.  FRA 
propnees  to  require  that  railroads  keep 
minimum  records  to  document  that 
their  periodic  fire^ht  brake  and  single 
car  test  programs  meet  the  requirements 
stated  in  this  raibpart.  FRA  believes  that 
this  documentati(Hi  should  include  (i)  a 
certification  that  the  periodic  freight 
brake  and  single  car  tests  were  done  by 
a  qualified  inspector,  (ii)  a  certified 
description  of  the  repairs  made  to  get 
the  car  to  p>ass  the  test,  and  (iii)  a 
certification  that  all  the  required  step>s 
of  the  appropmate  test  were  completed 
and  that  the  equipment  performed 
correctly  during  each  step  of  the  test. 
Railroads  opting  to  use  t^  statistical 
process  described  in  §  232.611  will  need 
to  keep  adequate  records  of  their  testing 
programs  in  order  to  obtain  the 
information  necessary  for  completioa  of 
the  statistical  analysis  of  the  failure 
rates. 

FRA  also  plans  to  require  railroads  to 
stencil  the  location  where  the  most 
recent  periodic  freight  brake  test  or 
single  car  test  was  performed  and  the 
date  the  next  test  is  due  on  each  car. 

The  due  date  will  tell  both  railroad  and 
FRA  personnel  whether  or  not  the  car  is 
in  compliance  with  the  regulation’s  time 
limits  on  the  interval  between  p>eriodic 
freight  brake  or  single  car  tests.  The 
location  where  the  last  test  was 
performed  w'ill  also  be  a  valuable  piece 
of  information  in  tracking  down 
recurring  problems  or  in  detecting 
pjattems  in  brake  system  problems. 

Section  232.61 7.  This  section 
provides  the  requirements  for 
maintaining  the  equipment  and  devices 
used  in  performing  pieriodic  freight 
brakes,  single  car,  or  single  piassenger 
train  set  tests.  The  devices  and 
equipment  used  to  perform  these  tests 
are  safety-critical  items.  FRA  feels 
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strongly  they  must  be  kept  accurate  and 
functioning  properly.  The  calibration 
and  test  requirements  proposed  in  this 
section  are  based  on  past  experience 
with  test  equipment  used  in  the  railroad 
operating  environment.  FRA  believes 
that  the  requirements  contained  in  this 
section  are  the  minimum  necessary  to 
keep  the  equipment  in  good  working 
order. 

Subpart  H 

This  proposed  subpart  contains 
general  requirements  regarding  the 
development  of  train  brake  system 
maintenance  standards.  In  §232.701, 
FRA  proposes  to  require  railroads  to 
develop  written  maintenance 
procedures  for  each  of  the  types  of  train 
brake  systems  operated  by  that  railroad. 
The  purpose  of  requiring  these  written 
procedures  is  to  force  railroads  to 
carefully  think  through  the  maintenance 
process,  with  an  emphasis  on  those 
steps  that  are  safety-critical.  FRA  feels 
that  these  written  procedures  should  be 
very  valuable,  both  as  a  training  tool  to 
qualify  new  train  brake  system 
inspectors  and  as  a  check  list  for 
supervisors  performing  spot  checks  of 
train  brake  system  maintenance  work. 

FRA  intends  for  the  written 
procedures  to  become  the  railroad’s 
policy  for  good  train  brake  system 
maintenance  practice.  FRA  expects  the 
railroads  to  follow  their  written 
procedures,  but  FRA  will  actively 
enforce  only  those  procedures  identified 
by  the  railroad  as  safety-critical.  FRA 
believes  that  proper  train  brake  system 
maintenance  is  crucial  to  overall 
railroad  operating  safety.  FRA  contends 
that  the  single  most  important  factor  in 
achieving  a  quality  brake  system 
maintenance  program  is  the  knowledge 
and  skills  of  the  people  performing  the 
maintenance.  For  this  reason,  FRA 
intends  to  require  that  all  train  brake 
system  maintenance  work  be  performed 
by  qualified  train  brake  system 
inspectors. 

FRA  also  proposes  to  require  that 
railroads  wishing  to  use  new  train  brake 
system  technology  develop  a 
maintenance  plan  that  describes  how 
the  new  system  will  be  inspected, 
tested,  and  maintained.  Similarly,  the 
purpose  of  this  proposal  is  to  require  a 
railroad  to  carefully  think  through  the 
safety  ramifications  that  the 
introduction  of  the  new  technology  will 
cause. 

P'RA  further  proposes  that  these 
written  maintenance  procedures  be 
enforced  for  brake  system  test, 
inspection,  and  maintenance  work 
performed  by  contract  employees  not 
employed  by  railroads.  FRA  will 
consider  the  railroad  that  contracts  out 


brake  system  work  to  be  responsible  for 
ensuring  that  the  contractor  performs 
the  work  in  accordance  with  the 
procedures  developed  by  the  railroad. 
FRA  recommends  that  a  railroad 
include  their  maintenance  procedures 
in  the  statement  of  work  for  the 
contractor  and  closely  monitor  the 
performance  of  the  contractor  to  be  sure 
that  the  procediu^s  are  followed  by  the 
contractor. 

Subpart  I 

This  proposed  subpart  contains 
operating  requirements  for  train  brake 
systems.  Unless  otherwise  noted,  this 
subpart  is  applicable  to  all  trains. 

Section  232.801  provides  a  general 
requirement  that  railroads  develop 
written,  detailed  operating  requirements 
governing  the  safe  operation  of  train 
brake  systems  over  their  rail  lines  under 
all  operating  conditions.  FRA  believes 
that  the  development  of  written 
standard  operating  requirements  forces 
a  railroad  to  analyze  the  safety  impacts 
of  the  various  ways  to  handle 
potentially  dangerous  situations.  For  the 
most  part,  these  operating  requirements 
formalize  what  is  already  being 
practiced  by  most  railroads.  FRA 
believes  that  the  forethought  required  to 
develop  these  procedures  will  preempt 
many  mistakes  that  cause  dangerous 
situations  to  occur. 

Section  232.803.  This  section  contains 
the  operating  requirements  for  the 
handling  of  train  information.  The 
purpose  of  these  train-information 
handling  requirements  is  to  ensure  that 
train  crews  are  given  accurate 
information  on  the  condition  of  the  train 
brake  system  and  other  factors  that 
affect  the  performance  of  the  train  brake 
system  when  they  assume  responsibility 
for  the  train.  This  section  contains  a  list 
of  the  specific  information  FRA 
proposes  to  require  railroads  to  furnish 
train  crew  members  about  the  train’s 
brake  system  as  they  take  over  the  train. 
FRA  believes  that  train  crews  need  this 
information  in  order  to  avoid  potentially 
dangerous  train  handling  situations  and 
to  be  able  to  comply  with  various 
Federal  safety  standards.  Some  of  these 
proposed  requirements  require  railroads 
to  inform  the  train  crew  of  the 
operational  status  of  all  dynamic  brakes. 
Although  FRA  will  not  require  dynamic 
brakes  to  be  functional  on  a 
conventional  train  equipped  with  them, 
FRA  does  intend  that  the  train  crew  be 
informed  at  the  time  they  take  over  the 
train  as  to  the  amount  of  operational 
dynamic  brakes  they  have  at  that  point. 
Railroads  will  also  be  required  to 
provide  an  estimate  of  the  total 
retarding  force  available  from  dynamic 
brakes  in  five-mph  increments  for  the 


speed  range  of  the  train.  Consequently, 
if  only  fifty  percent  of  the  dynamic 
brakes  are  operational  on  a  train  at  the 
time  a  crew  takes  over  the  train,  then 
the  train  crew  should  be  given  a  close 
estimate  of  the  retarding  force  available 
from  those  fifty  percent  operational 
dynamic  brakes  in  five-mph  increments. 
FRA  recognizes  that  railroads  will  need 
some  time  to  develop  a  system  for 
calculating  this  information,  and,  thus, 
FRA  proposes  not  to  require  the 
conveyance  of  this  information  until 
January  1, 1995.  As  with  all  the 
requirements  in  this  section,  FRA  has 
left  the  method  in  which  railroads  will 
convey  the  required  information  to  the 
train  crews  since  FRA  feels  that  each 
individual  railroad  is  in  the  best 
position  to  determine  the  method  in 
which  to  dispense  the  required 
information  based  on  the  individual 
characteristics  of  its  operations. 

However,  the  means  for  conveying  the 
required  information  will  be  part  of  the 
written  operating  requirements,  and 
railroads  will  be  require  to  follow  their 
own  requirements. 

Section  232.805.  This  section  contains 
the  operating  requirements  for 
monitoring  train  brake  systems.  FRA 
proposes  to  require  that  railroads 
develop  written  operating  requirements 
for  monitoring  the  performance  of  the 
train  brake  system  while  the  train  is  en 
route.  This  section  lists  several  specific 
monitoring  activities  that  should  be 
included  in  these  procedures.  As  brake 
system  sensor  technology  continues  to 
improve,  many  more  en  route 
monitoring  capabilities  will  become 
available  to  railroads.  Procedures  need 
to  be  developed  to  take  maximum 
advantage  of  the  ability  of  this 
technology  to  improve  train  safety. 

Close  attention  to  the  en  route  condition 
of  the  train  brake  will  allow  the  train 
crew  to  take  action  to  mitigate  the 
effects  of  train  brake  system  failures. 

Paragraph  (a)(1)  of  this  section 
requires  an  engineer  to  monitor  the  air 
flow  rate  on  locomotives  equipped  with 
air  flow  indicators.  As  stated  earlier, 
FRA  encourages  the  use  of  air  flow 
indicators  on  all  locomotives  as  a  means 
of  providing  additional  information 
regarding  the  brake  system  to  the  train 
crews.  Although  FRA  is  not  mandating 
the  use  of  air  flow  indicators  in  this 
proposed  rule,  FRA  reserves  the  right  to 
reconsider  the  issue  when  drafting  the 
final  rule.  Consequently,  FRA  requests 
comments  on  the  costs  and  benefits  of 
requiring  air  flow  indicators  on  all 
locomotives,  especially  new  or  rebuilt 
locomotives. 

Section  232.807.  This  section  outlines 
the  operating  requirements  for  air 
brakes.  This  section  contains  general 
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requirements  regarding  the  setting  and 
releasing  of  handbrakes  prior  to 
releasing  the  air  brake  and  after  the  air 
brake  is  charged.  This  section  also 
imposes  on  railroads  the  responsibility 
for  determining  maximum  air  brake 
system  working  pressure  and  maximum 
brake  pipe  pressure.  FRA  plans  to 
continue  to  allow  individual  railroads 
the  wjde  latitude  currently  permitted  in 
determining  these  pressures. 

Section  232.809.  This  section  details 
the  operating  requirements  for  trains 
equipped  with  tread  brakes.  The  intent 
of  these  operating  requirements  is  to 
minimize  the  potential  for  thermal 
damage  to  wheels  due  to  continuous  or 
drag  braking  to  counter  the  acceleration 
due  to  gravity  when  a  train  descends  a 
grade.  A  second  set  of  operating 
requirements  for  tread  brakes  is  given 
for  non-emergency  stop  braking.  These 
requirements  should  keep  the  thermal 
stresses  in  wheels  caused  by  frequent 
stop-and-start  cycles  typical  of 
commuter  operations  below  the 
threshold  for  the  development  of 
thermal  cracks  that  lead  to  wheel 
failure.  The  maximum  average  brake 
horsepower  limits  were  determined  by 
research  done  at  the  Transportation 
System  Center  and  are  in  general 
agreement  with  the  guidelines  provided 
by  the  AAR  to  its  member  railroads. 

Section  232.811.  This  section  contains 
the  operating  requirements  for  trains 
equipped  with  dynamic  brakes.  The 
operating  requirements  contained  in 
this  section  attempt  to  address  the 
controversy  over  the  role  of  dynamic 
brakes  in  overall  train  safety.  Most 
railroads  commented  that  dynamic 
brakes  are  a  secondary  system  that  plays 
no  role  in  train  safety.  However,  most 
railroads  admitted  that  dynamic  brakes 
are  an  integral  part  of  their  safe  train 
handling  procedures.  For  the  reasons 
presented  previously  in  the  discussions 
of  §§  232.111  and  232.803,  FRA  does 
not  plan  to  require  dynamic  brakes  on 
conventional  trains,  nor  does  FRA  plan 
to  require  that  the  dynamic  brakes  be 
functional  if  a  conventional  train  is 
equipped  with  them.  However,  since 
railroads  have  become  somewhat 
dependent  on  dynamic  brakes  for 
normal  train  handling  procedures,  and 
this  dependency  gives  rise  to  the 
likelihood  of  overreliance,  FRA 
proposes  to  require  that  railroads  using 
dynamic  brakes  have  written  operating 
requirements  governing  how  dynamic 
br^es  are  to  be  used  to  safely  handle 
trains  under  the  operating  conditions 
and  over  the  territory  covered  by  that 
railroad.  These  operating  requirements 
must  sufficiently  cover  the  loss  of 
dynamic  brakes  or  other  non- friction 
brakes  and  must  be  fundamentally 


based  on  the  use  of  friction  brakes  to 
safely  stop  a  train  imder  all  operating 
conditions.  Consequently,  the  railroad, 
in  its  operating  requirements,  can 
provide  for  the  continuation  of  such 
trains  to  the  next  point  where  a  Class  1 
brake  is  required  after  an  en  route 
failure  of  the  dynamic  brake  or  other 
non-friction  brake  component. 
Furthermore,  as  explained  earlier  in  the 
discussion  of  §  232.113,  FRA  proposes 
to  require  dynamic  brakes  on 
intermediate  speed  and  high  speed 
trains  due  to  the  need  for  increased 
brake  system  retarding  force  as  train 
speed  increases. 

Section  232.813.  This  section 
specifies  which  conventional  freight 
trains  are  required  to  be  operated  with 
two-way  EOT  devices.  Based  on  Section 
7  of  the  RSERA  and  after  review  of  the 
comments  received  and  the  accidents 
relied  on  for  support  of  the  use  of  two- 
way  EOT  devices,  FRA  proposes  that 
the  devices  be  required  on  trains  that 
operate  at  speeds  in  excess  of  30  mph 
and  on  trains  that  operate  in  mountain 
grade  territories.  (A  detailed  discussion 
of  mountain  grade  territory  is  contained 
in  the  discussion  of  appendix  C.) 

FRA  proposes  to  except  several  types 
of  trains  from  the  requirements 
regarding  the  use  of  two-way  EOT 
devices.  In  addition  to  those  trains 
specifically  excluded  in  the  statute,  FRA 
believes  that  there  are  other  operations 
that  should  also  be  excepted.  FRA 
recognizes  that  the  safety  reasons  for 
requiring  two-way  EOT  devices  are  less 
compelling  in  two  types  of  operations  (i) 
freight  trains  having  the  ability  to 
initiate  a  brake  application  from  other 
than  the  front  end  and  (ii)  trains 
equipped  with  fully  independent 
secondary  braking  systems.  In  order  to 
provide  the  industry  with  time  to 
acquire  a  sufficient  number  of  two-way 
EOT  devices  and  to  ease  the  economic 
impact  of  acquiring  the  devices,  FRA 
proposes  not  to  mandate  compliance 
with  any  regulation  requiring  the  use  of 
two-way  EOT  devices  until  January  1, 
1997.  This  section  also  establishes  the 
calibration  and  stenciling  requirements 
for  two-way  EOT  devices.  FRA  agrees 
with  several  of  the  commenters  that  the 
92-day  calibration  period  currently 
required  for  one-way  devices  is 
outdated  and  was  established  at  a  time 
when  there  was  little  experience  with 
these  types  of  devices.  Since  that  time, 
FRA  has  received  no  evidence 
indicating  that  the  calibration  of  the 
devices  is  difficult  to  maintain. 
Furthermore,  several  railroads  attested 
to  the  reliability  of  the  one-way  and 
two-way  devices,  contending  that  the 
failure  rates  of  the  devices  are  extremely 
low.  Consequently,  FRA  proposes  that 


two-way  EOT  devices  be  calibrated  at 
least  once  a  year.  In  order  to  ensure 
timely  calibration  of  these  devices,  the 
date  tbe  next  calibration  is  due  shall  be 
marked  on  both  the  front  and  rear  units. 

Based  on  the  statutory  mandate 
contained  in  §  7  of  the  RSERA, 
recodified  at  49  U.S.C.  20141,  and  after 
consideration  of  Congress’  purpose  in 
enacting  the  provisions  contained  in 
that  section,  FRA  finds  no  safety  or 
public  interest  justification  at  this  time 
to  exclude  any  categories  of  trains  or  rail 
operations,  other  than  those  specifically 
enumerated  in  this  section,  from  the 
requirements  regarding  two-way  EOT 
devices.  Due  to  the  clear  statutory 
mandate  and  because  there  is  little  data 
currently  available  regarding  the 
operational  and  safety  benefits 
specifically  attributable  to  two-way  EOT 
devices,  FRA  has  not  provided  any 
benefits  to  offset  the  cost  of  this 
provision  in  our  costA)enefit  analysis. 
However,  FRA  is  aware  of  several  recent 
incidents  that  might  have  been  avoided 
had  the  involved  trains  been  equipped 
with  two-way  EOT  devices.  Among 
these  incidents  are  the  following; 

•  On  May  17, 1990,  near  Nampa, 
Idaho,  a  Union  Pacific  train  was 
involved  in  a  side  collision,  probably 
due  to  a  crimped  train  line  hose, 
resulting  in  the  retardation  of  the  brake 
pipe  pressure  reduction  and  preventing 
an  emergency  brake  application 
throughout  the  train.  The  estimated 
damage  of  this  incident  was  in  excess  of 
$130,000. 

•  On  September  18, 1991,  near 
Spague,  Washin'gton,  a  Burlington 
Northern  train  derailed,  probably 
because  a  trespasser  closed  an  angle 
cock,  causing  interference  with  the  air 
brake  system.  The  derailment  resulted 
in  the  release  of  hazardous  materials 
and  the  evacuation  of  four  people  from 
the  area.  Damages  to  railroad  property 
were  estimated  at  over  $3.8  million. 

•  On  March  7, 1992,  near  Kansas 
City,  Missouri,  a  Kansas  City  Southern 
train  was  involved  in  a  railroad  at  grade 
crossing  accident,  probably  due  to  a 
closed  angle  cock  on  the  trailing  end  of 
the  first  car  in  the  train  resulting  in 
inadequate  braking  ability.  The  incident 
resulted  in  the  derailment  of  several 
locomotives  and  freight  cars,  and 
damage  was  estimated  at  over  $930,000. 

•  On  October  1. 1993,  near  Keystone, 
Nebraska,  a  loaded  Union  Pacific  coal 
train  collided  head  on  with  an  empty 
Union  Pacific  coal  train.  The  suspected 
cause  of  the  incident  was  a  closed  angle 
cock  at  about  the  15th  car,  which 
prevented  application  of  the  brakes 
beyond  that  point.  Property  damage  was 
estimated  at  over  $2  million,  and  some 
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members  of  the  crew  sustained  serious 
personal  injuries. 

•  On  December  25, 1993,  near 
Seward,  Nebraska,  a  Burlington 
Northern  train  was  involved  in  a  rear- 
end  collision  and  the  train’s  crewmen 
were  forced  to  jump  from  the  moving 
train.  Subsequent  investigation  of  the 
incident  revealed  that  the  sixth  car  in 
the  train  had  a  kinked  air  hose  and  ice 
in  the  hose  couplings.  Property  damage 
was  estimated  at  over  $1.2  million. 

The  two  most  recent  incidents  cited 
above  involved  unit  coal  trains  that 
encoimtered  blockages  in  the  brake  pipe 
near  the  front  cars  in  the  trains, 
resulting  in  an  inability  of  the  brakes  to 
set  from  those  cars  to  the  rear  of  the 
train.  Due  to  these  incidents  both  of  the 
involved  carriers  are  in  the  process  of 
equipping  their  unit  coal  tredns  with 
two-way  EOT  devices.  In  the  incidents 
cited  above,  it  appears  that  the  actual 
damage  incurred  and  the  potential 
damage  to  life  and  property  might  have 
been  avoided  had  the  trains  involved 
been  equipped  with  two-way  EOT 
devices.  Tlius,  FRA  believes  some  safety 
benefits  may  be  achieved  by  mandating 
the  use  of  these  devices;  however,  FRA 
is  not  able  to  provide  quantifiable  data 
regarding  the  safety  benefits  of  the 
devices.  Consequently,  FRA  requests 
comments  and  information  from 
interested  parties  regarding  other  recent 
incidents  that  might  have  been  avoided 
if  trains  covered  by  this  proposal  were 
equipped  with  two-way  EOT  devices. 
F^  also  requests  comments  from 
interested  parties  detailing  the 
quantitative  and  qualitative  safety  and 
operational  benefits  derived  from  the 
use  of  two-way  EOT  devices. 

Section  232JB15.  This  section 
provides  the  operating  requirements  for 
dealing  with  en  route  failures  of  various 
train  brake  system  components.  (It 
should  be  noted  that  in  order  to  avoid 
civil  penalty  liability,  a  railroad  must 
also  comply  with  the  limitations  stated 
in  §  232.17.)  The  proposed  general 
guiding  principles  for  handling  en  route 
failures  of  train  brake  system 
components  are:  (i)  the  railroad  shall 
reduce  the  maximum  operating  speed  of 
the  train  to  the  extent  necessary  to 
safely  compensate  for  the  loss  in 
available  retarding  force  due  to  the  en 
route  failiue  and  (ii)  a  train  shall  not 
proceed  beyond  the  next  point  where 
brake  system  repairs  can  be  made  to 
restore  the  full  available  brake  system 
retarding  force  if  a  train  experiences  an 
en  route  brake  system  failure  that 
reduces  the  total  available  retarding 
force.  FRA  feels  adherence  to  these  two 
general  guiding  principles  will  allow 
railroads  to  continue  to  move  freight 


and  passengers  safely  when  brake 
system  failures  occur. 

FRA  also  proposes  to  require  that 
railroads  limit  the  speed  of  trains  to  30 
mph  when  an  en  route  failure  occurs  to 
a  two-way  EOT,  or  equivalent  device, 
that  would  prevent  that  device  from 
initiating  a  brake  application  from  the 
rear  of  the  train.  FRA’s  rationale  for  this 
limitation  is  that  two-way  EOT  devices 
are  not  required  on  trains  that  travel  less 
than  30  mph.  Thus,  operating  with  a 
non-functional  two-way  EOT  device  is 
the  same  as  not  having  a  device; 
consequently,  trains  operating  with 
failed  two-way  EOT  devices  ^ould  be 
subjected  to  tMs  same  limitation. 
Furthermore,  FRA  feels  that  the 
concerns  raised  by  several  railroads 
regarding  train  delays,  missed 
deliveries,  and  seifety  are  not  justified. 
The  AAR  as  well  as  several  railroads 
commented  that  these  devices  are  very 
reliable  and  have  an  extremely  low 
failiue  rate.  In  addition,  Canada 
currently  requires  a  30-mph  speed  limit 
for  an  en  route  failiue  of  these  devices, 
and  no  one  commented  that  this 
requirement  has  produced  the  problems 
raised  by  the  railroads.  Consequently, 
FRA  believes  that  the  concerns  of  the 
railroads  are  outweighed  by  the 
potential  harm  to  both  the  public  and 
railroad  employees  caused  by  trains 
being  allowed  to  operate  without  the 
devices  at  speeds  which  Congress  and 
FRA  feel  require  the  added  safety 
benefits  provided  by  these  devices. 

Section  232.817.  iRis  section  contains 
the  requirements  for  operating  in  the 
event  of  an  undesired  emergency  brake 
application.  FRA  believes  that 
undesired  emergency  brake  applications 
pose  a  safety  hazard  to  both  the  public 
and  railroad  employees  that  needs  to  be 
addressed.  Therefore,  FRA  proposes  to 
require  that  a  train  crew  attempt  to 
pinpoint  the  car  causing  the  undesired 
application  and  drop  that  car  off  at  the 
next  point  where  repairs  can  be  made  to 
that  car’s  brake  system.  FRA  recognizes 
that  identifying  a  car  as  source  of  an 
undesired  emergency  brake  application 
is  not  always  possible. 

Section  232.819.  This  section  contains 
the  requirements  for  developing 
operating  requirements  for  extreme 
meteorologic,  topographic,  or  other 
conditions.  FRA  recognizes  that  neither 
railroad  or  labor  representatives 
supported  the  mandating  of  additional 
testing  in  cold  weather  or  in  mountain 
grade  territory.  FRA  agrees  that  the 
development  and  use  of  welded  pipe 
fittings,  wide-lip  hose  couplings,  and 
ferrule  clamps  have  greatly  reduced  the 
effects  of  cold  weather  on  the  air  brake 
system.  However,  FRA  believes  that 
there  are  several  extreme  operating 


conditions  that  involve  added  safety 
risks  and  that  need  to  be  further 
addressed  by  the  railroads.  These 
include  cold  weather  and  mountain 
territory  operations  as  well  as  the 
operation  of  long  and  heavy  trains. 
Although  FRA  does  not  intend  to 
mandate  additional  tests  or  procedures 
to  cover  these  extreme  operating 
conditions,  FRA  does  expect  each 
railroad  to  develop  detailed  operating 
procedures  for  these  types  of  operations, 
tailored  to  the  equipment  and  territory 
of  that  railroad.  FRA  believes  that 
requiring  the  development  of  written 
operating  procedures  will  require 
railroads  to  go  through  the  thought 
process  necessary  to  analyze  their 
operations  under  these  extreme 
conditions  in  order  to  determine  the 
inherent  safety  hazards  involved  and 
develop  proc^ures  to  minimize  these 
hazards. 

Section  232.821.  This  section  contains 
operating  requirements  specific  to 
conventional  freight  trains.  FRA 
proposes  to  prohibit  the  use  of  “feed 
valve  braking,’’  in  which  reductions  and 
increases  in  the  brake  pipe  pressure  are 
affected  by  manually  adjusting  the  feed 
valve.  “Feed  valve  braking”  has  been 
recognized  by  both  the  railroad  industry 
and  FRA  as  an  unsafe  practice.  Most 
railroads  already  have  some  type  of 
operating  rule  prohibiting  this  type  of 
braking.  In  addition,  FRA  proposes  to 
prohibit  the  use  of  the  “passenger” 
position  on  the  locomotive  brake  control 
stand  on  conventional  fireight  trains 
when  the  trailing  equipment  is  not 
designed  for  graduated  brake  release. 

The  “passenger”  position  was  intended 
only  for  use  with  equipment  designed 
for  graduated  brake  release. 
Consequently,  use  of  the  “passenger” 
position  with  other  equipment  can  lead 
to  potentially  dangerous  situations. 

FRA  also  proposes  to  prohibit 
"bottling  the  air”  when  detaching  a 
locomotive  from  a  train.  This  procedure 
involves  closing  the  angle  cock  on  the 
standing  cars  after  m£iking  a  brake 
application.  The  purpose  in  doing  so  is 
to  save  air  in  the  brake  pipe  but  can  lead 
to  an  unintentional  release  of  the  brakes 
and  a  runaway.  FRA  will  require  that 
the  brake  pipe  be  left  open  on  standing 
cars. 

Section  232.823.  This  section  contains 
operating  requirements  specific  to 
intermediate  speed  freight  trains.  FRA 
believes  that  the  operation  of  freight 
trains  at  speeds  in  excess  of  79  mph  will 
occur  in  the  near  future.  Although  these 
types  of  operations  do  not  yet  exist,  FRA 
feels  that  these  proposed  regulations  are 
an  appropriate  context  for  FRA  to 
establish  some  general  operating 
limitations  for  such  operations.  FRA 
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proposes  to  require  that  an  intermediate 
speed  freight  train  be  limited  to  a 
maximum  weight  of  8,000  tons  and  a 
maximum  length  of  5,000  feet  and  be 
made  up  of  zero-slack  or  limited-slack 
equipment.  FRA  is  proposing  these 
limitations  in  order  to  counteract  the 
increased  safety  risk  assumed  as  the 
speed  of  a  freight  train  is  increased.  FRA 
would  also  like  to  implement  specific 
train  make-up  requirements  for 
intermediate  speed  freight  trains  that 
minimize  the  potential  for  dangerous 
train  handling  situations  created  by  the 
manner  in  which  the  weight  of  the  train 
is  distributed  along  the  length  of  the 
train.  As  there  are  no  intermediate 
speed  freight  trains  currently  in 
operation,  FRA  requests  comments  and 
suggestions  from  the  industry  regarding 
these  proposed  limitations  and  any 
additional  limitations  or  requirements 
that  may  be  applicable  to  these  types  of 
trains. 

Subpart  J 

This  proposed  subpart  contains  the 
tests  and  procedures  required  to 
introduce  new  train  brake  system 
technology  into  revenue  service.  Several 
parties  commented  that  the  technology 
necessary  for  the  introduction  of 
advanced  braking  systems  is  quickly 
developing.  These  new  technologies 
include  various  forms  of  electronic 
braking  systems,  a  variety  of  braking 
sensors,  and  computer-controlled 
braking  systems.  In  order  to  allow  for 
and  encourage  the  development  of  new 
technology,  FRA  proposes  guidelines 
regarding  the  tests  and  procedures 
required  for  introducing  new  brake 
system  technology.  These  proposed 
guidelines  require  the  submission  of 
design  and  test  plans  as  well  as 
subsequent  operational  plans  for  the 
introduction  of  new  technology.  Parties 
will  also  be  allowed  to  petition  FRA  to 
convert  some  of  the  brake  system  design 
and  maintenance  requirements  into 
performance-based  standards  to 
accommodate  the  use  of  electronic 
braking  systems.  Comment  is  urgently 
sought  as  to  means  by  which  new 
technology  may  be' qualified  and 
regulated  without  the  delay  normally 
associated  with  rulemaking. 

Section  232.901.  This  section  contains 
the  general  parameters  as  to  what  type 
of  new  train  brake  equipment  and 
technology  may  be  introduced  pursuant 
to  the  tests  and  procedures  contained  in 
this  section.  This  section  is  only 
applicable  to  new  train  brake  system 
technology  that  comply  with  the 
statutory  mandates  contained  in  49 


U.S.C.  §§20102,  20301-20304,  20701- 
20703,  21302,  and  21304,  formerly 
codified  in  the  Locomotive  Inspection 
Act  at  45  U.S.C.  22-34  and  the  Safety 
Appliance  Acts  at  45  U.S.C.  1-14, 16, 
but  which  are  not  specifically  covered 
by  these  proposed  regulations.  Any  type 
of  new  equipment  which  requires  an 
exemption  from  the  requirements  of  the 
Locomotive  Inspection  Act  or  the  Safety 
Appliance  Acts  in  order  to  be  operated 
in  revenue  service  cannot  be  introduced 
into  service  pursuant  to  this  section.  In 
order  to  grant  a  waiver  of  the  Safety 
Appliance  Acts,  FRA  is  required  to 
follow  the  procedures  contained  in  45 
U.S.C.  §  1013  as  well  as  any  FRA 
procedural  requirements  contained  in 
this  chapter. 

Section  232.903.  This  section  details 
the  requirements  for  pre-revenue  service 
tests  of  new  brake  system  technology. 
The  purpose  of  requiring  pre-revenue 
service  tests  is  to  thoroughly 
demonstrate  in  a  controlled  fashion  that 
new  train  brake  system  technology  is 
capable  of  operating  safely  in  the 
railroad  environment.  FRA  proposes  to 
require  an  extensive  information- 
exchange  and  planning  period  to 
prepare  for  pre-revenue  service  tests  of 
new  train  brake  system  technology.  FRA 
must  have  adequate  information  and 
lead  time  to  determine  that  the  proper 
safeguards  are  being  taken  to  conduct 
the  tests  safely.  FRA  must  be  assured 
the  tests  are  designed  to  adequately  and 
clearly  demonstrate  the  technology  is 
capable  of  safe  operation  in  the  railroad 
environment.  FRA  intends  to  create  a 
thorough  and  well  documented 
planning  process  that  produces  not  only 
a  plan  for  pre-revenue  service  tests,  but 
also  an  inspection,  test,  and 
maintenance  program  as  well  as  training 
and  qualification  requirements  for  the 
new  techhology. 

Section  232.905.  This  section  contains 
the  requirements  for  introducing  new 
brake  system  technology  into  revenue 
service.  Prior  to  introducing  new  train 
brake  system  technology  to  revenue 
service,  FRA  proposes  to  require  a 
thorough  analysis  of  the  pre-revenue 
service  test  results.  FRA  also  intends  to 
require  that  railroads  submit  proposed 
performance  standards  to  serve  as  the 
basis  of  safety  regulations  for  the  new 
technology.  FRA  views  this  as  a 
potentially  effective  means  to  move 
toward  the  performance-based  safety 
regulations  that  the  industry  desires  but 
has  been  unable  to  achieve.  In  addition, 
FRA  proposes  to  require  the 
development  of  detailed  and  well 
thought-out  operating  plans,  training 


and  qualification  programs,  and 
inspection,  test,  and  maintenance 
programs  based  on  the  lessons  learned 
during  the  pre-revenue  service  tests. 

FRA  feels  this  formal  process  for  the 
introduction  of  new  train  brake  system 
technology  will  help  ensure  any  safety 
problems  caused  by  the  introduction  of 
the  new  equipment  are  not  serious. 

Section  232.907.  This  section 
provides  the  requirements  for  following 
up  on  new  brake  system  technology 
introduced  into  revenue  service.  FRA 
believes  that  railroads  should  be 
required  to  carefully  monitor  the 
performance  of  new  train  brake  system 
technology  for  the  first  two  years  after 
its  introduction  to  revenue  service.  The 
careful  planning  and  caution  required 
by  the  process  of  testing  prior  to 
revenue  service  test  and  of  later 
introducing  the  technology  to  revenue 
service  may  not  catch  all  the  safety- 
related  problems  with  new  systems  and 
equipment.  Vigilance  is  required  until 
adequate  operating  experience  is 
obtained. 

Appendix  A 

This  Appendix  is  being  reserved  until 
the  final  rule.  At  that  time  it  will 
contain  a  penalty  schedule  similar  to 
those  issued  by  FRA  for  all  of  its 
existing  rules.  Because  such  penalty 
schedules  are  statements  of  policy, 
notice  and  comment  are  not  required 
prior  to  issuance.  (See  5  U.S.C. 
553(b)(3)(A)).  Nevertheless,  interested 
parties  are  welcome  to  submit  their 
views  on  what  penalties  may  be 
appropriate. 

Appendix  B 

This  Appendix  contains  the  proposed 
procedures  for  requesting  a  change  in 
the  required  time  interval  for  periodic 
brake  tests.  As  stated  in  the  discussion 
of  §  232.611,  FRA  proposes  to  provide 
an  incentive  for  railroads  to  develop 
quality  programs  for  the  test,  inspection, 
and  maintenance  of  brake  systems  that 
will  keep  the  failure  rate  of  periodic 
freight  brake  tests  and  single  car  tests 
below  a  certain  target  value.  The 
method  for  increasing  the  time  between 
the  required  tests  wall  be  based  on  a 
statistical  analysis  that  establishes  that 
the  failure  rate  for  these  scheduled  tests 
is  below  a  target  value.  The  target 
average  failure  rates,  the  required 
confidence  bands  around  these  target 
value  rates,  and  the  increment  of  change 
per  statistical  analysis  period  are 
contained  in  Table  1  below. 
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Table  1 STAirsncAL  Analysis  Information 


Type  service 

Initial 

interval 

(months) 

Target  aver¬ 
age  failure 
rate 

(percent) 

Statistical 

cortfidence 

desired 

(percent) 

Allowed  in¬ 
crement  of 
change 
(months) 

Conventional  Freight  . . - . . . . 

95 

3 

High  lltiN7atinn  Conventional  Freight . - . . . 

95 

2 

High  Speed  Freight . . . . . . 

95 

1 

Conventional  Passenger/Commuter  . . . . . 

95 

f 

High  Speed  Passenger/Commuter  ..... . . . . . . . "... 

95 

1 

Very  High  Speed  Passer'gef . . 

3 

1 

95 

1 

FRA  has  attempted  to  develop  a  valid 
statistical  process  that  is  simple  and 
easy  for  railroads  or  other  organizations 
to  use  to  justify  a  change  in  the  time 
interval  between  required  periodic 
freight  brake  tests  for  freight  equipment 
or  between  required  single  car  tests  for 
passenger  or  commuter  equipment.  To 
keep  the  process  simple,  an 
understanding  of  the  complex,  rigorous 
statistics  that  were  used  to  develop  the 
periodic  freight  brake  test  or  single  car 
test  versus  sample  size  charts  given  in 
Appendix  B  of  the  rule  text  is  not 
necessary  to  use  the  charts.  The  rigorous 
statistical  treatment  behind  the 
development  of  these  charts  is  given  in 
a  paper  titled  “Statistical  Analyses  of 
Inspection  Interval  and  Quahty  Control 
Strategy”  published  by  the  John  A. 


Volpe  National  Transportation  Systems 
Center. 

The  methodology  is  designed  to 
ensure  that  over  time  the  measured 
periodic  freight  brake  or  single  car  test 
failure  rate  approaches  the  target 
acceptable  failure  rate  tied  to  die  type  of 
service  being  provided  by  the 
equipment  with  a  95  percent  degree  of 
confidence.  In  theory,  the  better  the 
brake  test,  inspection,  and  maintenance 
program,  the  longer  the  time  between 
required  periodic  brake  tests  can  be 
extended.  Three  examples  of  how  to 
apply  this  statistical  analysis  follow. 

Example  1 

A  private  car  owner  operates  a  fleet  of 
2,400  double  stack  cars.  Due  to  the  high 
mileage  these  cars  accumulate  each 
year,  they  meet  the  definition  of  “high 


utilization  equipment.”  The  private  car 
owner  has  completed  the  phase-in 
period  for  his  fleet  required  by 
§  232.609.  For  a  one-year  period  the 
private  car  owner  keeps  the  records  of 
his  periodic  freight  bi^e  test  program 
required  by  §  232.615  to  use  the 
statistical  process  to  justify  a  change. 
During  this  one-year  period  a  total  of 
2,400  periodic  freight  brake  tests  are 
conducted,  and  a  total  of  133  failures  of 
the  freight  control  valve  to  pass  the 
periodic  freight  brake  test  are  recorded. 

The  failure  rate  is  calculated  as  133/ 
2,400=.055.  The  failure  rate  of  .055 
versus  the  sample  size  of  2,400  is 
plotted  on  Table  B-2  from  Appendix  B 
to  Part  232.  This  table  and  the  plotted 
data  are  given  in  Table  2. 
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TABLE  2— EXAMPLE  OF  HIGH  UTILIZATION  CONVENTIONAL  FREIGHT  CAR 

High  Utilization  Conventional  Freight 

95%  Confidence  That  No  More  Than  5%  Defective  in  Next  Cycle 


Sample  Size 


0.14 
0.13 
0.12 
<B  0.1  1  ' 

S  0.1 
£0.09 
i0.08 
£o.07 
So.06 

1 0.05 
SO.04 
^0.03 
0.02 
0.01 


S^^>b>^Wf'2fqQ'te'd:ta8^  «f  .'OES'WMn  piott* 


1000 


10000 


100000  1000000 


Example  2 

A  commuter  railroad  operates  a  fleet 
of  600  passenger  cars  in  conventional 
service.  This  fleet  of  cars  has  completed 
the  phase-in  period  required  by 
§  232.609.  Hie  commuter  railroad  keeps 
the  single  car  test  records  required  by 
§  232.615  for  a  period  of  one  year.  Since 
initially  conventional  passenger 
equipment  is  required  to  receive  a  single 
car  test  once  every  six  months,  the 
commuter  railroad  conducts  a  total  of 


For  this  example,  since  the  plotted 
failure  rate  versus  sample  size  falls 
below  the  band  of  no  change,  the  private 
car  owner  would  be  allowed  to  increase 
the  time  betrveen  required  periodic 
freight  brake  tests  by  two  months,  a 
change  from  one  year  to  fourteen 
months.  This  is  approximately  a  17% 
increase  in  the  time  between  required 
tests. 


1 ,200  scheduled,  single  car  tests  during 
this  period.  During  this  period,  the 
commuter  railroad  records  a  total  of  48 
failures  of  the  brake  control  valve  or  the 
relay  valve  to  pass  the  passenger  single 
car  test.  The  test  failure  rate  is 
calculated  as  48/l,200=.040.  The  failure 
rate  versus  sample  size  is  plotted  on 
Table  B-3  of  Appendix  B  to  Part  232. 
This  data  is  shown  in  Table  3. 


BILLING  CODE  4910-06-C 


BILLING  CODE  49KM)6-(> 


Decrease  Interval 


o  Change 


Increase  iHteyyel 
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TABLE  ^-EXAMPLE  OF  CONVENTIONAL  COMMUTER  CARS 

Conventional  Passenger/Commuter 

95%  Confidence  That  No  More  Than  3%  Defective  in  Next  Cycle 


completed  for  this  fleet  of  cars.  FRA 
becomes  concerned  over  the  quality  of 
the  brake  inspection,  test,  and 
maintenance  program  used  by  this 
railroad.  As  a  result,  FRA  requires  the 
railroad  to  keep  the  records  described  in 
§  232.615  that  are  normally  optional. 
FRA  monitors  the  scheduled  single  car 
test  program  for  a  period  of  one  year. 
Since  a  single  car  test  is  required  once 
every  four  months  for  cars  used  in 
intermediate  speed  passenger  service, 


BILLING  CODE  4910-06-P 


Since,  for  this  example,  the  plotted 
results  of  the  single  car  test  program  fall 
within  the  “no  change”  band,  no  change 
in  the  time  between  required  single  tests 
would  be  allowed  or  required. 


BILUNG  CODE  4910-06-C 


Example  3 

A  passenger  railroad  operates  a  fleet 
of  600  cars  that  are  used  in  intermediate 
speed  service.  The  phase-in  period 
required  by  §  232.609  has  been 


1,800  scheduled  single  C6U‘  tests  are 
conducted  by  the  railroad  resulting  in 
126  failures  of  the  brake  control  valve  or 
the  relay  valve  to  pass  the  passenger  car 
single  car  test.  The  test  failvure  rate  is 
calculated  as  126/1,800=.07.  The  failure 
rate  of  .07  versus  the  sample  size  of 
1,800  is  plotted  on  Table  B— 5  from 
Appendix  B  to  Part  232.  This  table  with 
plotted  results  is  given  as  Table  4. 


of.  fodur4|jrii!(«.bf 

faHs  th  lh>  band  of  nooKanga  in  tK*  llmatntravat 
batwean  raquirid  *n^1ajcaFta'^t.a?'|V 


1000 


10000 


100000 


1000000 


Sample  Size 
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TABLE 


4  •  EXAMPLE  OF  INTERMEDIATE  SPEED  PASSENGER  CARS 


High  Speed  Passenger/Commuter 

95%  Confidence  That  No  More  Than  2%  Defective  in  Next  Cycle 


!No:Change 


Increase  interval 


0,07 


0.06  H 


o 

50.05 


Decrease  Interval 


SwnpU.aiM  Qf  V  j07 

fAIU.IatM  r«gioi«  ••qttMiig  •  in  tfc«  tima 


■D 


0.03 


0.02 


0.01 


100 


1000 


10000 


100000 


1000000 


Sample  Size 


BILUNQ  CODE  4910.06-0 

Since,  for  this  example,  the  plotted 
results  of  the  single  car  test  fall  in  the 
region  requiring  a  decrease  in  the  time 
interval  between  required  tests,  the  FRA 
would  require  the  passenger  railroad  to 
decrease  the  time  between  required 
single  car  tests  by  one  month,  from  four 
months  to  three  months. 

Appendix  C 

This  Appendix  contains  the  proposed 
definition  of  “mountain  grade  territory”: 
(30/V)2G2D<12 
G=average  grade  x  100 
D=distance  in  miles  over  which  average 
-  grade  is  taken 
V=speed  of  train 

Also  included  is  a  graph  illustrating 
application  of  the  definition.  Several 
commenters  provided  various  opinions 
on  how  “mountain  grade  territory” 
should  be  defined.  Most  of  these 
commenters  suggested  some  type  of 
formula  based  on  a  variety  of  foctors 
including  train  toimage,  speed,  length  of 
grade,  percent  of  grade,  and  distance  of 
grade.  FRA  has  developed  an  empirical 
relationship  to  define  “mountain  grade 
territory”  based  on  train  speed. 


percentage  of  grade,  and  distance  of 
grade.  “Mountain  grade  territory”  was 
selected  to  be  an  algebraic  function  of 
the  square  of  the  grade  because  grade 
was  determined  to  be  a  more  important 
perameter  than  the  distance  over  which 
the  grade  occurs.  The  ratio  of  30  mph 
divided  by  the  actual  velocity  of  the 
train  was  selected  because  30  mph  is  the 
threshold  speed  for  requiring  two-way 
EOT  devices  and  this  ratio  makes  the 
definition  m(He  stringent  as  the  velocity 
of  the  train  increases.  This  relationship 
is  squared  because  the  kinetic  energy  of 
the  train  varies  as  the  square  of  the 
velocities  increases.  Thus,  in  actuality 
the  relationship  is  really  a  ratio  of 
kinetic  energies  as  opposed  to  a  ratio  of 
velocities.  The  number  12  was  selected 
because  it  yields  a  range  of  reasonable 
results  for  the  definition. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rulemaking  has  been 
evaluated  in  accordance  with  existing 
regulatory  piolicies  and  procedures  and 
is  consider^  to  be  significant  under 
DOT  policies  and  procedures  (44  FR 


11304)  because  of  Congressional  and 
public  interest  in  promoting  rail  safety. 
Consequently,  FRA  has  prepared  a 
regulatory  evaluation  addressing  the 
economic  impact  of  the  propos^  rule. 
The  regulatory  evaluation  estimates  the 
economic  costs  and  consequences  of 
this  proposed  rule  as  well  as  its 
anticipated  benefits  and  impacts.  This 
regulatory  evaluation  has  bwn  placed  in 
the  docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  horus  in  Room  8201,  Office  of 
Chief  Coimsel,  FRA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Copies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FTRA  Docket  Clerk 
at  the  above  address. 

The  proposed  rule  passes  the  benefit- 
to-cosl  test  on  the  basis  of  industry  cost 
savings  alone.  In  terms  of  total  costs  and 
benefits  over  twenty  years  (at  a  7 
percent  discoimt  rate  for  both),  FRA 
estimates  that  the  proposed  rule  will 
cost  approximately  $1.13  billion  while 
returning  benefits  of  approximately 
$1.61  billion.  Resulting  in  a  benefit-to- 
cost  ratio  to  the  industry  of  1.42  to  1. 

For  freight  railroads  and  Amtrak,  the 
benefits  of  the  proposed  rule 
significantly  outweigh  its  estimated 
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costs  Shortline,  commuter,  and 
excursion  railroads  will  see  slightly 
higher  net  costs.  However,  the  actual  net 
costs  to  many  of  these  operations  could 
be  substantially  less  than  that  currently 
calculated  by  FRA  since  FRA  did  not 
fully  quantify  the  safety  benefits 
obtained  by  this  proposal,  and  because 
the  figures  used  by  FRA  to  calculate  the 
costs  of  the  proposed  single  car  testing 
requirements  are  very  conservative. 
Furthermore,  although  the  net  costs  to 
many  shortiine  operations  may  increase 
somewhat  due  to  the  fact  that  mo?t  of 
these  types  of  operations  are  not  able  to 
take  advantage  of  the  operational 
benefits  created  by  this  proposal,  FRA 
feels  that  the  integrated  nature  of  the 
freight  industry  requires  that  universally 
consistent  requirements  be  imposed  on 
shortline  emd  Class  I  railroads  as  a 
group.  In  some  areas  of  the  proposed 
rule,  individual  railroads  are  offered  a 
choice  between  meeting  higher 
standards  and  thereby  being  allowed  to 
reap  major  cost  savings,  or  continuing 
current  practices  at  current  costs.  The 
benefit-to-cost  numbers  reflect  an 
assumption  that  railroads,  being 
economically  rational,  will  choose  the 
higher  standards/lower  costs  option. 

Because  this  proposed  rule  passes  the 
benefit-to-cost  test  on  operational 
savings  alone,  FRA  did  not  fully 
quantify  the  savings  that  will  accrue  to 
the  industry  due  to  accidents/incidents 
that  are  prevented  by  the  proposed  rule. 
Although  FRA  believes  that  the 
proposed  rule  will  significantly  enhance 
safety,  it  is  very  difficult  to  quantify  that 
improvement.  However,  FRA  did 
develop  a  method  by  which  such 
savings  could  be  quantified.  The 
method  has  been  described  in  the 
Appendix  to  the  Regulatory  Analysis, 
and  FRA  solicits  comments  and 
information  from  the  industry  on  how  to 
improve  the  method. 

FRA  searched  the  railroad  accident/ 
incident  data  base  for  the  most  recent 
five-year  period.  The  search  consisted  of 
sorting  the  data  base  by  cause  code 
using  a  set  of  causes  judged  to  have  high 
potential  for  at  least  some  reduction  due 
to  the  provisions  of  the  proposed  rule. 
See  FRA  Guide  to  Preparing  Accident/ 
Incident  Reports.  The  set  of  cause  codes 
selected  included; 

(a)  Air  hose  burst/disconnected; 

(b)  Obstructed  brake  pipe; 

(c)  Handbrake  broken/defecti ve/not 
set; 

(d)  Brake  rising  down/ dragging; 

(e)  Brake  v^e  malfunction; 

(f)  Other  brake  wear/damage; 

(g)  Other  brake  defects; 

(h)  Over  heated  roller  bearing; 

(i)  Broken  wheel  flange; 

(j)  Broken  wheel  plate; 


(k)  Broken  wheel  hub; 

(l)  Worn  wheel  flange; 

(m)  Worn  wheel  tread; 

(n)  Wheel  tread  flat; 

(o)  Built-up  wheel  tread;  and 

(p)  Loose  wheel. 

Although  some  of  the  causes  are  not 
directly  related  to  the  brake  system. 
These  causes  were  selected  b^ause  they 
are  either  an  indication  of  a  possible 
brake  system  problem  or  because  a 
better  trained  brake  system  inspector  (as 
required  by  the  proposed  rule) 
conducting  a  more  thorough  mechanical 
and  brake  inspection  (as  required  by  the 
proposed  rule)  should  detect  more 
problems  with  car  components  that  are 
highly  visible  during  brake  system 
infections  (wheels  and  bearings). 

For  each  of  these  accident/incident 
causes,  FRA  used  the  collective 
judgment  of  experienced  individuals  to 
estimate  the  fraction  that  would  be 
prevented  by  the  proposed  rule.  For 
example,  requiring  air  dryers  will 
reduce  the  incident  of  brake  pipe 
blockage  due  to  ice.  Thus,  some 
percentage  of  the  obstructed  brake  pipe 
incidents  will  be  prevented.  The 
percentage  estimates  ranged  from  10 
percent  to  50  percent,  with  an  average 
of  about  20  percent.  A  detailed 
discussion  of  this  method  and  its 
application  has  been  included  in  the 
Appendix  to  the  Regulatory  Analysis. 

In  its  effort  to  estimate  the  cost 
savings  that  would  be  produced  by  an 
avoidance  of  a  percentage  of  these 
accidents/incidents,  FRA’s  analysis  of 
the  accident/ incident  costs  has  been 
limited  to  data  supplied  by  the  industry. 
The  accident/incident  information 
supplied  by  the  industry  under  the 
heading,  “railroad  property  damage,” 
does  not  include  costs  such  as  wreck 
clearance,  damage  to  lading,  train  delay, 
emergency  response,  environmental 
clean-up,  or  other  associated  costs 
which  may  be  very  substantial  in  some 
accidents.  To  the  extent  that  these 
additional  costs  are  relevant,  the 
benefits  of  this  proposed  rule  may  be 
underestimated.  Consequently,  FRA 
encourages  commenters  to  provide  any 
information  that  they  have  as  to  the 
extent  of  FRA’s  underestimation  in  this 
analysis,  and  any  suggestions  they  may 
have  for  capturing,  or  estimating,  the 
full  costs  of  these  accidents/incidents. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  §  601  et  seq.)  requires  a  review 
of  proposed  rules  to  assess  their  impact 
on  small  entities.  In  reviewing  the 
economic  impact  of  the  rule,  FRA 
concluded  that  it  will  have  a  minimal 
economic  impact  on  small  entities. 
There  are  no  direct  or  indirect  economic 


impacts  for  small  units  of  government, 
businesses,  or  other  organizations; 
therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  proposed 
information  collection  requirements. 
Because  the  policy  of  the  Federal 
Government  is  to  minimize  the 
regulatory  record  keeping  burden  placed 
on  private  industry,  a  separate  analysis 
of  the  record  keeping  burden  resulting 
from  the  proposed  regulations  was 
performed.  The  new  rules  were 
designed  to  require  only  records  that  are 
good  business  practice  that  have  valu»> 
to  the  railroads  beyond  merely  meeting 
Federal  requirements.  Although  FRA 
recognizes  that  the  proposed  rules 
impose  a  significant  record  keeping 
burden  on  the  industry,  FRA  believes 
that  the  written  procedures  and  record 
keeping  requirements  are  an  integral 
part  of  this  proposal  and  are  necessary 
to  its  overall  effectiveness.  FRA  feels 
that  it  would  be  impossible  to  reduce  or 
eliminate  any  of  the  proposed  written 
procedures  or  record  keeping 
requirements  without  seriously 
undermining  the  entire  approach  taken 
by  FRA  in  developing  these  proposed 
rules.  Most  of  the  records  required  are 
a  form  of,  or  supplement  to,  what  is  now 
being  kept  by  the  railroads  voluntarily 
for  their  own  purposes.  Many  of  the 
requirements  to  keep  records  are 
optional,  but  are  necessary  to  take 
advantage  of  the  financial  incentives 
offered  by  the  new  rules. 

The  analysis  of  the  cost  impact  done 
by  FRA  includes  a  recommendation  for 
the  industry  to  develop  an  industry¬ 
wide  standard  system  for  record  keeping 
and  data  reporting.  Such  a  system  could 
provide  significant  competitive 
advantages  for  the  industry,  including 
more  efficient  utilization  of  equipment, 
better  knowledge  of  location  of 
equipment  and  freight,  more  efficient 
deployment  of  mechanical  forces,  more 
accurate  and  timely  equipment  trouble 
reporting,  and  more  accurate  and  timely 
interchange  accounting  as  well  as 
reducing  the  cost  of  regulatory  record 
keeping. 

FRA  will  submit  these  information 
collection  requirements  to  tlie  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  Persons  desiring  to 
comment  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  submit 
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their  views  in  writing  to:  Ms.  Gloria 
Swanson,  Office  of  Safety,  RRS-21, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Room  8314, 
Washington,  D.C.  20590;  and  to  the 
Office  oif  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA 
(OMB  No.  2130-New),  New  Executive 
Office  Building,  726  Jackson  Place, 

N.W.,  Room  3201,  Washington,  D.C. 
20503.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Room  8201,  Washington, 
D.C.  20590. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy  Act 
■  (42  U.S.C.  4321  et  seq.),  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 
49  CFR  Part  232 

Railroad  safety.  Railroad  power 
brakes. 

49  CFR  Part  229 

Railroad  safety.  Railroad  locomotive 
safety. 

49  CFR  Part  231 

‘Railroad  safety.  Railroad  safety 
appliances. 

Request  for  Public  Comments 

FRA  proposes  to  adopt  a  new  Part  232 
and  amend  Parts  229  and  231  of  Title 
49,  Code  of  Federal  Regulations,  as  set 
forth  below.  FRA  solicits  comments  on 
all  aspects  of  the  proposed  rules 
whether  through  written  submissions, 
or  participation  in  the  public  hearings, 
or  both.  FRA  may  make  changes  in  the 
final  rules  based  on  comments  received 
in  response  to  this  notice. 

The  Proposal 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  II,  subtitle  B 


of  title  49,  Code  of  Federal  Regulations 
as  follows: 


revising  the  penalty  entries  for  §§  229.31 
and  229.49  to  read  as  follows: 


PART  229— [AMENDED] 

§229.2  [Amended] 

1.  and  2.  In  §  229.25,  paragraph  (a)  is 
removed,  and  paragraphs  (b)  through  (e) 
are  redesignated  as  paragraphs  (a) 
through  (d),  respectively. 

3.  Section  229.27  is  revised  to  read  as 
follows: 

§  229.27  Annual  tests. 

Each  locomotive  shall  be  subjected  to 
the  tests  and  inspections  included  in 
paragraphs  (a)  and  (b)  of  this ‘section  at 
intervals  that  do  not  exceed  368 
calendar  days. 

(a)  Load  meters  shall  be  tested.  Errors 
of  less  than  five  percent  do  not  have  to 
be  corrected.  The  date  and  place  of  the 
test  shall  be  recorded  on  Form  FRA  F 
6180-49A,  and  the  person  conducting 
the  test  and  that  person’s  supervisor 
shall  sign  the  form. 

(b)  Each  steam  generator  that  is  not 
isolated  as  prescribed  in  §  229.23(b) 
shall  be  subjected  to  a  hydrostatic 
pressure  at  least  25  percent  above  the 
working  pressure  and  the  visual  return 
water-flow  indicator  shall  be  removed 
and  inspected. 

§229.29  [Removed] 

4.  Section  229.29  is  removed. 

§  229.31  [Removed] 

5.  Section  229.31  is  removed. 

6.  Section  229.46  is  revised  to  read  as 
follows: 

§229.46  Brakes:  General. 

Additional  requirements  regarding  the 
brake  system  on  locomotives  can  be 
found  at  §§  232.103,  232.107,  and 
232.303  of  this  chapter. 

§  229.47  [Removed] 

7.  Section  229.47  is  removed. 

§  229.49  [Amended] 

8.  In  §  229.49,  paragraphs  (a)(1),  (b), 
and  (c)  are  removed,  and  the  paragraph 
designation  for  paragraph  (a)(2)  is 
removed. 

§§229.53-229.57  [Removed] 

9.  Sections  229.53  through  229.57  are 
removed. 

§229.59  [Amended] 

10.  In  §  229.59,  paragraphs  (a)  through 

(c)  are  removed,  and  the  paragraph 
designation  for  paragraph  (d)  is 
removed. 

11.  Appendix  B  to  Part  229  is 
amended  by  removing  the  penalty 
entries  for  §§  229.29,  229.46,  229.47, 
and  229.53  through  229.57  and  by 


Appendix  B  to  Part  229— Schedule 
OF  Civil  Penalties 
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. 

229.49  Main 
system  . 
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• 

• 

* 

• 
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PART  231— [AMENDED] 

.  12.  Section  231.0  is  amended  by 
adding  paragraphs  (b)  (3)  through  (5) 
and  paragraph  (f)  to  read  as  follows: 

§  231 .0  Applicability  and  penalties. 
***** 

(b)  *  *  * 

(3)  A  train  of  four-wheel  coal  cars. 

(4)  A  train  of  eight-wheel  standard 
logging  cars  if  the  height  of  each  car 
ft-om  the  top  of  the  rail  to  the  center  of  . 
the  coupling  is  not  more  than  25  inches. 

(5)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(2)  of 
this  section  when  the  locomotive  and 
cars  of  the  train  are  used  only  to 
transport  logs. 

***** 

(f)  Except  as  provided  in  paragraph  (b) 
of  this  section,  §  231.31  also  applies  to 
24-inch  and  36-inch  gage  railroads. 

13.  Part  231  is  further  amended  by 
adding  §  231.31  to  read  as  follows: 

§  231 .31  Drawbars  for  freight  cars; 
standard  height 

(a)  Except  on  cars  specified  in 
paragraph  (b)  of  this  section — 

(1)  On  standard  gage  (56V2-inch  gage) 
railroads  the  maximum  height  of 
drawbars  for  freight  cars  (measured 
perpendicularly  from  the  level  of  the 
tops  of  the  rails  to  the  centers  of  the 
drawbars)  shall  be  34V2  inches,  and  the 
minimum  height  of  drawbars  for  freight 
cars  on  such  standard  gage  railroads 
(measured  in  the  same  manner)  shall  be 
3IV2  inches. 

(2)  On  36-inch  gage  railroads  the 
maximum  height  of  drawbars  for  fi'eight 
cars  (measured  from  the  level  of  the  tops 
of  rails  to  the  centers  of  the  drawbars) 
shall  be  26  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on 
such  36-inch  gage  railroads  (measured 
in  the  same  manner)  shall  be  23  inches. 

(3)  On  24-inch  gage  railroads  the 
maximum  height  of  drawbars  for  freight 
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cars  (measured  from  the  level  of  the  tops 
of  rails  to  the  centers  of  drawbars)  shall 
be  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on  24- 
inch  gage  railroads  (measured  in  the 
same  manner)  shall  be  14V2  inches. 

(b)  This  section  shall  not  apply  to  a 
railroad  all  of  whose  track  is  less  than 
24  inches  in  gage. 

14.  Appendix  B  of  Part  231  is  added 
to  read  as  follows: 


Appendix  B  to  Part  231— Schedule 
OF  Civil  Penalties  in  the  Code  of 
Federal  Regulations 


Section 

Viola¬ 

tion 

Willful 

viola¬ 

tion 

231 .31  Drawbars,  stand- 

1 

ard  height  . 

2,500 

5,000 

15.  Part  232  is  revised  to  read  as 
follows: 


PART  232— TRAIN  BRAKE  SYSTEM 
SAFETY  STANDARDS 

Subpart  A — General 

Sec. 

232.1  Purpose  and  Scope. 

232.3  Applicability. 

232.5  Debnitions. 

232.7  Waivers.  ' 

232.9  Responsibility  for  Compliance; 
Recordkeeping  Retprirements. 

232.11  Civil  Penalties. 

232.13  Preemptive  Effect. 

232.15  General  Requirements  for  All  Train 
Brake  Systems. 

232.17  Movement  of  Trains  with  Defective 
Brakes. 

Subpart  B — Design  Standards  for  Train 

Brake  Systents 

232.101  General  Standards  that  Apply  to 
All  Trains  and  Equipment 

232.103  Conventional  Locomotive  Air 
Brake  Standards. 

232.105  Conventional  Train  Air  Brake 
Standards. 

232.107  Standards  Unique  to  Passenger 
Trains. 

232.109  Blended  Brake  Standards. 

232.111  Dynamic  Brake  Standards. 

232.113  Intermediate  Speed  and  High 
Speed  Train  Standaids. 

232.115  One-Way  End-of-Train  Device 
Standards. 

232.117  Two-Way  End-of-Train  Device 
Standards. 

Subpart  C— Qualiffcations  for  Personnel 

Who  Inspect,  Maintain,  and  Test  Train  Brake 

Systems 

232.201  Train  Brake  System  Training 
Program  Requirements. 

232.202  Gener^  Qualifications  for  Train 
Brake  System  Maintenance  Personnel. 

232.203  General  Qualifications  for  Tiain 
Brake  System  Inspection  and  Test 
Personnel. 


232.205  Specific  Qualifications  forTrain 
Brake  System  Supervisor. 

232.207  Specific  Qualifications  for  Train 
Brake  System  Mechanical  Inspector. 
232.209  Specific  Qualifications  for  Train 
Brake  System  Electronic  Inspector. 
232.211  Specific  Qualifications  for  Train 
Crew  Member. 

232.213  Personnel  Qualification  Records 
and  Notification. 

232.215  Performance  of  Tests,  Inspections, 
and  Maintenance. 

Subpart  D — Inspection  and  Test  Standards 
for  Conventional  Freight  Train  Brake 
Systems 

232.301  Applicability. 

232.303  Locomotive  Inspection  and  Test 
Standards. 

232.305  Written  Procedures  for 

Conventional  Freight  Train  Brake  System 
Tests. 

232.307  Events  Requiring  Performance  of  a 
Class  1  Train  Brake  System  Test. 

232.309  Required  Tasks  of  Class  1  Train 
Brake  System  Test. 

232.311  Distance  Between  Class  1  Train 
Brake  System  Tests. 

232.313  Events  Requiring  the  Performance 
of  a  Class  2  Train  Brake  System  Test  for 
Conventional  Freight  Trains. 

232.315  Required  Tasks  of  Class  2  Train 
Brake  System  Test  for  Conventional 
Frei^t  Trains. 

232.317  Transfer  Train  Test  for 
Conventional  Freight  Trains. 

232.319  Running  Test  for  Conventional 
Freight  Trains. 

232.321  Freight  Single  Car  Test  and 
Periodic  Freight  Brake  Test  for 
Conventional  Freight  Trains. 

232.323  Train  Brake  System  Test  for 

Conventional  Freight  Trains  Conducted 
Using  Yard  Air. 

Subpart  E — Inspection  and  Test  Standards 
for  Conventional  Passenger,  Commuter, 
and  Excursion  Train  Brake  Systems 

232.401  Test  and  Inspection.  Standards  for 
Conventional  Passenger  Locomotives. 
232.403  Written  Procedures  for 

Conventional  Passenger,  Commuter,  and 
Excursion  Train  Braiw  System  Tests. 
232.405  General  Requirements  of  Class  1 
Train  Brake  System  Test  tor 
Conventional  Passenger  Trains. 

232.407  Required  Tasks  of  Class  1  Train 
Brake  System  Test  for  Conventional 
Passenger  Trains. 

232.409  Distance  Between  Required  Class  1 
Brake  System  Tests  for  Conventional 
Passenger  Trains. 

232.411  General  Requirements  of  Glass  2 
Train  Brake  System  Test  for 
Conventional  Passenger  Trains. 

232.413  Required  Tasks  of  Class  2  Train 
Brake  System  Test  for  Conventional 
Passenger  Trains. 

232.415  Running  Test  for  Conventional 
Passenger  Trains. 

232.417  Conventional  Passenger  Car  Single 
Car  Test  or  Single  Passenger  Train  Set 
Tests. 

232.419  Conventional  Passenger  Train 
Brake  System  Tests  Conducted  Using 
Yard  Air. 


232.421  Class  1  Train  Brake  System  Test  for 
Repetitive  Conventional  Passenger  and 
Commuter  Trains. 

232.423  Additional  Brake  System  Tests  for 
Repetitive  Conventional  Passenger  and 
Commuter  Trains. 

232.425  Class  1  Train  Brake  System  Test  for 
Excursion  Trains. 

232.427-  Additional  Brake  System  Tests  for 
Excursion  Trains. 

Subpart  F— Inspection  and  Test  Standards 
for  Intermediate  Speed  and  High  Speed 
Train  Brake  Systems 

232.501  Class  1  Train  Brake  System  Test  for 
Intermediate  Speed  and  High  Speed 
Trains. 

232.503  Class  2  Train  Brake  System  Test  for 
Intermediate  Speed  and  High  Speed 
Trains. 

232.505  Running  Test  for  Intermediate 
Speed  and  High  Speed  Trains. 

232.507  Single  Car  or  Single  Passenger 
Train  Set  Test  for  Intermediate  Speed 
and  High  Speed  Trains. 

Subart  G— Requirements  for  Periodic 
Freight  Brake  Tests,  Single  Car  Tests,  and 
Single  Passenger  Train  Set  Tests 

232.601  General  Requirements. 

232.603  Required  Tasks. 

232.605  Unscheduled  Tests. 

232.607  Scheduled  Tests. 

232.609  Phase-In  Period. 

232.611  Requirements  for  Changing  the 
Required  Interval  for  the  Sin^e  Car  Test 
or  Periodic  Freight  Brake  Test. 

232.613  Inspector  Qualifications. 

232.615  Record  Keeping  and  Stenciling 
Requirements. 

232.617  Periodic  Freight  Brake  Test,  Single 
Cm’  Test,  or  Single  Unit  Train  Test 
Equipment  and  Devices. 

Subpart  H — Maintenance  Standards  for 
Train  Brake  Systems 

232.701  General  Requirements. 

Subpart  I— Operating  Requirements  for 
Train  Brake  Systems 

232.801  General. 

232.803  Train  Information  Handling. 
232.805  Train  Brake  System  Monitoring. 
232.807  Air  Brakes. 

232.809  Tread  Brakes. 

232.811  Dynamic  Brakes. 

232.813  Two  Way  End-of-Train  Devices. 
232.815  En  Route  Failures  of  Train  Brake 
System  Components. 

232.817  Undesired  Emergency  Brake 
Application. 

232. 819  Extreme  Operating  Conditions. 
232.821  Operating  Requirements  Specific  to 
Conventional  Freight  Trains. 

232.823  Operating  Requirements  Specific  to 
Interm^iate  Speed  Freight  Trains. 

Subpart  J— Tests  and  Procedures  to 
Introduce  New  Train  Brake  System 
Technology 

232.901  General. 

232.903  Pre-Revenue  Service  Tests  of  New 
Train  Brake  System  Technology. 

232.905  Introduction  of  New  Train  Brake 
System  Technology  to  Revenue  Service. 
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232.907  Follow-Up  to  Introduction  of  New 

Train  Brake  System  Technology  to 

Revenue  Service. 

Appendix  A — Schedule  of  Civil  Penalties 
(Reserved) 

Appendix  B — Procedures  for  Changing  the 
Required  Time  Interval  for  Periodic  Brake 
Tests 

Appendix  C — ^Definition  of  “Mountain  Grade 
Territory” 

Authority:  49  U.S.C.  20102,  20301-20304, 
21301-21302,  and  21304,  formerly  codified 
at  45  U.S.C.  1,  3,  5, 6,  8-14,  and  16;  49  U.S.C. 
20102,  20103,  20107, 20108,  20110-20112, 
20114,  20131-20143, 21301,  21302,  21304, 
21311,  24902,  and  24905,  formerly  codified 
at  45  U.S.C.  431, 437,  and  438;  49  U.S.C. 
20102,  20701-20703,  21302,  and  21304, 
formerly  codified  at  45  U.S.C.  22-34;  49 
U.S.C.  103;  49  U.S.C.  20302,  20701-20703, 
and  21302,  formerly  codified  at  49  App. 

U.S.C.  1655(e);  Pub.  L.  103-272  (1994);  and 
49  CFR  1.49(c),  (g),  and  (m). 

Subpart  A — General 

§  232.1  Purpose  and  scope. 

(a)  This  part  prescribes  the  minimum 
Federal  safety  standards  for  train  brake 
systems  in  current  use. 

(b)  This  part  prescribes  the  minimum 
Federal  safety  requirements  for  the 
introduction  of  new  railroad  train  brake 
system  technology. 

(c)  This  part  prescribes  the  minimum 
Federal  safety  requirements  for  brake 
systems  on  all  locomotives  except  those 
propelled  by  steam  power. 

§232.3  Applicability. 

(a)  This  part  applies  to  all  railroads 
except — 

(1)  A  railroad  that  exclusively 
operates  freight  trains  only  on  track 
inside  an  installation  which  is  not  part 
of  the  general  railroad  system  of 
transportation,  whether  or  not  that 
installation  is  insular  within  the 
meaning  of  paragraph  (a)(3)  of  this 
section. 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

(3)  A  railroad  that  operates  trains  only 
on  track  inside  an  installation  that  is 
insular;  i.e.,  if  its  operations  are  limited 
to  a  separate  enclave  in  such  a  way  that 
there  is  no  reasonable  expectation  that 
the  safety  of  the  public — except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser — would  be  affected  by  the 
operation.  An  operation  will  not  be 
considered  insular  if  one  or  more  of  the 
following  exists  on  its  line: 

(i)  A  public  highway-rail  crossing  that 
is  in  use; 

(ii)  An  at-grade  rail  crossing  that  is  in 
use; 


(iii)  A  bridge  over  a  public  road  or 
waters  used  for  commercial  navigation; 
or 

(iv)  A  common  corridor  with  a 
railroad,  i.e.,  its  operations  are  within 
30  feet  of  those  of  any  railroad. 

(b)  In  addition  to  the  trains  operated 
by  railroads  specifically  excepted  in 
paragraph  (a)  of  this  section,  this  part 
does  not  apply  to — 

(1)  A  freight  train  of  four-wheel  coal 
cars. 

(2)  A  freight  train  of  eight-wheel 
standard  logging  cars  if  the  height  of 
each  car  from  the  top  of  the  rail  to  the 
center  of  the  coupling  is  not  more  than 
25  inches. 

(3)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(2)  of 
this  section  when  the  locomotive  and 
cars  of  the  train  are  used  only  to 
transport  logs. 

§232.5  Definitions. 

[The  final  rule  may  contain  a  directory 
of  the  definitions] 

Air  Flow  Indicator  means  a  device 
used  to  indicate  the  flow  of  air  from  the 
locomotive  brake  valve  into  the  brake 
pipe. 

Air  Flow  Indicator.  AFM  means  a 
specific  air  flow  indicator  required  by 
the  air  flow  method.  The  AFM  Air  Flow 
Indicator  is  a  calibrated  air  flow 
measuring  device  which  is  clearly 
visible  and  legible  in  daylight  and 
darkness  from  the  engineer’s  normal 
operating  position.  The  indicator  face 
displays  (1)  markings  from  10  cubic  feet 
per  minute  (CFM)  to  80  CFM,  in 
increments  of  10  CFM  or  less,  and  (2) 
numerals  indicating  20,  40, 60,  and  80 
CFM  for  continuous  monitoring  of  air 
flow.  The  AFM  Air  Flow  Indicator  must 
be  used  when  performing  the  Air  Flow 
Method  of  train  brake  testing. 

Air  Flow  Method  (AFM)  means  an 
alternate  method  of  measuring  the 
leakage  of  air  ft-om  a  train  brake  system 
by  use  of  an  AFM  air  flow  indicator. 

The  controlling  locomotive  on  the  train 
must  be  equipped  with  26-L  Freight 
Locomotive  Brake  Equipment,  or 
equivalent,  and  the  train  equipped  with 
an  end-of-train  device. 

Bind  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  by  reduced  clearance,  by 
obstruction,  or  by  increased  friction. 

Blending  Valve  means  a  device  which 
combines  the  maximum  available 
dynamic  brake  retarding  force  with 
supplemental  air  brake  retarding  force. 

Block  of  Cars  means  one  or  more  cars 
coupled  together  for  the  purpose  of 
being  added  to,  or  removed,  from  a  train 
as  a  unit. 

Block  of  Cars,  Previously  Tested 
means  a  block  of  cars  that  received  a 


Class  1  brake  system  test  as  a  block,  that 
have  not  been  off  air  for  mure  than  four 
hours  and  is  eligible  for  further  travel 
before  its  next  required  Class  1  brake 
system  test. 

Brake,  Air  means  a  combination  of 
devices  operated  by  compressed  air, 
arranged  in  a  system,  and  controlled 
manually  or  pneumatically,  by  means  of 
which  the  motion  of  a  car  or  locomotive 
is  retarded  or  arrested. 

Brake  Control  System  means  the 
components,  including  software  that 
either  automatically,  or  under  the 
control  of  the  engineer,  cause  changes  in 
the  retarding  force  applied  to  the  train 
by  the  brake  system. 

Brake,  Conventional  Air  means  an  air 
brake  system  designed  in  accordance 
with  the  current  Manual  of  Standards 
and  Recommended  Practices  of  the 
Association  of  American  Railroads. 

Brake.  Disc  means  a  retardation 
system  used  on  some  rail  vehicles, 
primarily  passenger  equipment,  that 
utilizes  flat  metal  discs  as  the  braking 
surface  instead  of  the  wheel  tread. 

Brake.  Disc  Friction  means  a  wheel- 
mounted  or  axle-mounted  disc  that 
provides  a  braking  surface  for  the 
friction  shoes. 

Brake.  Dynamic  means  a  train  braking 
system  whereby  the  kinetic  energy  of  a 
moving  train  is  used  to  generate  electric 
current  at  the  locomotive  traction 
motors,  which  is  then  dissipated 
through  banks  of  resistor  grids  in  the 
locomotive  car  body  or  back  into  the 
catenary  or  third  rail  system. 

Brake,  Eddy  Current  means  a 
magnetic  brake  that  does  not  make 
contact  with  the  track  and  operates 
independently  of  the  coefficient  of 
adhesion  between  the  wheel  and  the 
rail.  An  eddy  current  brake  is  suited  for 
use  as  a  service  brake. 

Brake.  Effective  means  a  brake  that  is 
capable  of  producing  its  required  design 
retarding  force  on  the  train. 

Brake,  Extended  Range  Dynamic 
means  a  dynamic  brake  system  which 
maintains  a  high  retarding  effect  at 
speeds  from  approximately  25  miles  per 
hour  (mph)  to  8  mph  before  rapidly 
tapering  off. 

Brake.  Hand  means  a  manually- 
operated  system  installed  on  individual 
railroad  cars  and  locomotives  to  provide 
a  means  to  apply  brakes  independently 
of  power  brakes. 

Brake  Horsepower  Per  Wheel  means 
the  retarding  force  (in  pounds)  times 
speed  (in  feet  per  second)  divided  by 
550. 

Brake,  Hydraulic/Pneumatic  means  a 
braking  system  that  utilizes  compressed 
air  to  control  the  action  of  a  hydraulic 
piston  that  ultimately  applies  braking 
force  to  the  wheels. 
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Brake  Indicator  means  a  plunger  type 
device,  directly  actuated  by  brake 
cylinder  pressure,,  virhicbii^ic^aes  that 
brakes  are  applied  or  released. 

Brake,  On-Tread  Friction  means  a 
braking  system  that  uses  a  brake  shoe 
(usually  made  of  a  composition 
mateii^)  that  acts  oa  the  tread  of  the 
wheel  to  retard  the  vehicle. 

Brake  Pipe  means  the  system  of 
piping  (including  branch  pipes,  angle 
co^,  cutout  co^,  dirt  collectors, 
hose,  and  hose  couplings)  used  for 
connecting  locomotives  and  all  cars  for 
the  passage  of  air  to  control  the 
locomotive  and  car  brakes. 

Brake,  Rheostatic  means  a  form  of 
dynamic  brake  in  which  the  maximum 
retarding  force  can  be  maintained  over 
the  entire  speed  range. 

Brake  Shoes/Pads  Aligned  with 
Tread/Disc  means  that  the  brake  shoe/ 
pad  surface  engages  the  wheel  tread  or 
disc  surface  with  no  more  than  a  1/4 
inch  overhang  on  locomotives  and 
passenger  equipment  and  no  more  than 
1/2  inch  on  freight  equipment 

Brake  System  Software  meeins  the 
onboard  programmable  computer 
commands  to  drive  the  brake  system. 

Brake,  Track  means  a  friction  block 
that  acts  upon  the  rail  to  provide  a 
retarding  force.  The  block  may  be  either 
magnetically  actuated  or  forc^  by  an 
air  cylinder.  It  is  usually  used  only  in 
emergency. 

Brake  Valve,  Automatic  means  a 
manually  operated  device  positioned  by 
the  engineer  (1)  to  control  the  flow  of  air 
into  the  equalizing  reservoir  and  brake 
pipe  for  charging  and  releasing  a  brake 
applicatimi  ai^  (2)  to  provide  a 
reduction  of  pressures  in  the  equalizing 
reservoir  and  brake  pipe  at  either  a 
service  or  an  emergency  rate  of  brake 
application. 

Braking,  Drag  means  a  continuous 
application  of  the  train  brakes  to 
balance  the  effects  of  gravity  on  a 
descending  ^de. 

Braking,  Feed  Valve/Regulating  Valve 
means  controUii^  brake  pipe  pressure 
reductions  and  increases  by  manually 
adjusting  the  fmd  or  regulating  valve. 

Braking,  Stop  means  an  applicatioa  of 
the  train  brakes  to  stop  the  train. 

Car,  Freight  means  a  vehicle  designed 
to  carry  freight,  or  railroad  personnel,  by 
rail. 

Car,  Passenger  means  a  rail  vehicle 
designed  and  used  to  transport 
passengers. 

Change  the  Configuration  of  a  Train 
means  performing  any  Of>eration  that 
involves  imcoupling  an  element  of  a 
train  or  that  involves  breaking  the 
continuity  of  the  train  brake  pipe  or 
brake  actuation  communication  line  of 
the  train. 


Class  1  Train  Brake  System  Test 
means  a  test  and:  inspection  (as  further 
specified  in  this  part)  by  visual 
observation  of  each  component  of  die 
air  brake  system  on  each  car  in  a  train 
to  ensure  the  air  brake  system  is  100 
percent  effective. 

Class  2  Train  Brake  System  Test 
means  a  test  (as  furdier  ^lecified  in  this 
part)  of  brake  pipe  integrity  and 
continuity  from  controlling  locomotive 
to  rear  car,  after  the  brake  pipe  has  been 
extended  or  divided  by  adding  or 
removing  cars  or  locomotives  at  an 
intermediate  terminal. 

Cold  Weather  Operation  means 
operation  of  trains  when  the  ambient 
temperature  drops  below  10  degrees 
Fahrenheit  (F)  (  —  12.2  degrees  Celsius 
(C)). 

Control  Valve  means  diat  part  of  the 
air  brake  equipment  on  each  car  or 
locomotive  that  controls  the  charging, 
application,  and  release  of  the  air 
br^es. 

Disc  Brake  Rotor  means  a  rotating  disc 
attached  to  a  wheel  or  axle  which 
absorbs  fiiction  braking  energy. 

Effective  Brake  Shoe/Pad  Limits 
means  a  condemning  thickness  of  on- 
tread  brake  shoes  of  3/8  inch  for  cast 
metal  and  1/4  inch  for  composition 
shoes/pads. 

Emergency  Application  means  a  brake 
application  resulting  in  the  maximum 
retarding  force  available  from  the  train 
brake  system. 

End-of-Train  Device,  One-way  means 
a  telemetry  device  that  fully  complies 
with  Federal  regulations  and  that 
transmits  rear-of-train  brake  pipe 
pressure  to  a  display  unit  visible  to  the 
engineer  in  the  of  the  controlling 
locomotive. 

End-of-Train  Device,  Two-way  means 
a  device  having  front-of-train  and  rear- 
of-train  elements  that  fully  comply  with 
Federal  regulations  and  that  are  capable 
of  transmitting  specific  information  or 
commands  to  each  other.  The  rear  unit 
transmits  the  rear-of-train  brake  pipe 
pressure  to  a  front-of-train  display  and 
initiates  braJdng  from  the  rear  of  the 
train  upon  receipt  of  an  appropriate 
command  from  the  front  element.  The 
front  element  ^all  be  capable  of 
receiving  and  displaying  rear-of-train 
brake  pipe  pressure  from  the  rear 
element  and  transmitting  an  emergency 
brak  e  command  to  the  rear  device. 

Equalizing  Reservoir  means  a  small 
reservoir  containing  a  small  volume  of 
air  whose  pressiue  is  controlled  by  the 
automatic  brake  valve  and  which,  in 
turn,  pilots  the  pressure  to  the  brake 
pipe. 

Emergency  Reduction  means  a 
depletion  of  brake-pipe  pressure  at  a 


rate  sufficiently  rapid  to  move  the 
operating  valve  to  emergency  position. 

Foul  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  because  it  snagged, 
entangled,  or  twisted. 

Full  Service  Application  memis  a 
brake  application  which  results  from 
one  or  more  brake-pipe  reductions 
sufiicient  in  amount  to  cause  a  full 
service  reduction. 

Full  Service  Reduction  means  a 
service  reduction  sufficient  in  amoimt 
to  cause  equalization  of  press\ire  in 
brake  cylinder  with  pressure  in  the 
reservoir  from  which  compressed  air  is 
supplied  to  the  brake  cylinder. 

High  Speed  Service  means  revenue 
service  provided  by  trains  that  operate 
at  a  maximum  speed  of  greater  tl^  79 
mph  but  less  than  or  equal  to  125  mph. 

i-figh  Utilization  Equipment  means 
railroad  equipment  that  meets  one  or 
more  of  the  following  criteria: 

(1)  Is  highway  equipment  adapted  to 
ride  on  rails. 

(2)  Travels  90,000  miles  or  more  per 
year  in  train  movements. 

Initial  Terminal  means  a  point  where 
a  Class  1  test  of  a  train  brake  system  is 
required.  An  initial  terminal  point 
includes  any  one  of  the  following: 

(1)  The  point  of  origin  of  a  train,  the 
point  where  a  train  is  initially  made  up 
(assembled). 

(2)  A  point  where  a  Class  1  brake 
system  test  is  required  on  cars  added  to 
the  train. 

(3)  A  point  where  a  train  is  required 
to  have  a  new  Class  1  brake  system  test 
because  that  train  has  travelled  the 
maximiun  permissible  distance  since  its 
last  Class  1  train  brake  system  test. 

(4)  A  point  where  cars  that  have  not 
been  connected  to  a  supply  of 
compressed  air  (that  have  been  “off  air”) 
for  more  than  four  hours  are  added  to 

a  train. 

Locomotive  means  a  piece  of  on-track 
equipment  other  than  hi-rail, 
specialized  maintenance,  or  other 
similar  equipment — 

(1)  With  one  or  more  propelling 
motors  designed  for  moving  equipment; 

(2)  With  one  or  more  propelling 
motors  designed  to  carry  freight  or 
passenger  ti^fic  or  both;  or 

(3)  Without  propelling  motors  but 
with  one  or  more  control  stands. 

Locomotive  Cab  means  compartment 
or  space  aboard  a  locomotive  where  the 
control  stand  is  located  and  is  normally 
occupied  by  the  engineer  when  the 
locomotive  is  being  operated. 

Locomotive,  Control  Cab  means  a 
locomotive  without  propelling  motors 
but  with  one  or  more  control  stands. 

Locomotive,  Controlling  means  the 
locomotive  from  which  the  engineer 
exercises  control  over  the  train. 
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Locomotiw,  Road  means  a  locomotive 
used  to  power  trains  over  main  track. 

Mountain  Grade  Territory  meejas  a 
section  of  track  of  distance,  D,  with  an 
average  grade  of  l.S  percent  or  more 
over  that  distance  which  satisfies  the 
relationship  described  in  Appendix  C  of 
this  part. 

Off  Air  means  a  block  of  cars  that  is 
not  connected  to  a  source  of  compressed 
air. 

Operating  Valve  means  a  device  on 
each  car,  th^  operation  of  which  result 
in  (1)  admissioa  of  air  to  brake  cylinder, 
(2)  release  of  air  &om  brake  cylinder, 
and  (3)  charging  of  one  or  more 
reservoir. 

Previously  Tested  Block  means  a 
block  of  cars  that  received  and  passed 
a  Class  1  brake  system  test  as  a  block. 

Piston  Travel  means  the  amount  of 
linear  movement  of  the  air  brake  hollow 
rod  (or  equivalent]  or  piston  rod  when 
forced  outward  by  movement  of  the 
piston  in  the  brake  cylinder  or  actuator 
and  limited  by  the  brake  shoes  being 
forced  against  the  wheel  or  disc. 

Point  of  Origin,  Commuter  Train 
means  departure  yard  associated  with 
the  terminal  where  passengers  may 
board  a  commuter  train  for  the  first  time 
that  calendar  day. 

Point  of  Origin,  Freight  Train  means 
the  point  where  a  train  is  originally 
made  up  (assembled). 

Point  of  Origin,  Passenger  Train 
means  the  departure  associated  with  the 
terminal  where  the  initial  passengers 
may  board  for  a  departing  passenger 
train. 

Power  Brakes  means  all  apparatus  or 
components  used  to  be  operated  by 
power  sources  to  produce  the  necessary 
retarding  force  to  safely  decelerate  a 
train. 

Power  Brake  Defect  means  an 
equipment  defect  that  could  adversely 
affect  the  ability  of  a  train’s  power  brake 
system  to  apply  a  retarding  force  to  the 
train  that  is  discovered  by  an  FRA  or 
State  inspector  during  an  inspection  of 
an  outbound  train  declared  ready  for 
departure  by  the  railroad.  Power  brake 
defects  include:  brake  rigging  that  is 
damaged,  binds,  or  fouls;  piston  travel 
outside  the  effective  range;  a  brake  shoe 
or  pad  that  is  damaged  or  excessively 
worn,  or  that  overrides;  a  brake  that 
does  not  set  ot  release;  an  inoperative 
two-way  end-of-train  device;  a  car  that 
is  past  due  for  a  scheduled  periodic 
freight  brake  test  or  single  car  test;  and 
a  failure  to  perform  a  proper  Class  1  or 
Class  2  brake  test  when  required. 

Power  Brake  Defect  Ratio  means  the 
total  number  of  cars  determined  to  have 
power  brake  defects,  divided  by  the 
total  number  of  cars  inspected  for  a 
specified  period  of  time.  The 


inspections  will  be  conducted  by 
Federal  or  State  inspectors  on  outbound 
trains  declared  ready  for  departure  by  ' 
the  railroad. 

Power  Brake  Defect  Ratio,  Quarterly 
means  the  system  wide  composite 
power  brake  defect  ratio  for  a  railroad, 
taken  over  the  period  of  a  calendar 
quarter  starting  January  1,  April  1,  July 
1  or  October  1. 

Qualified  Train  Brake  System 
Electronic  Inspector  means  a  person 
who  has  demonstrated  the  knowledge 
and  skills  necessary  to  inspect,  test,  and 
maintain  the  electronic  parts  of  train 
brake  systems  to  FRA  standards.  A 
Qualified  Brake  System  Electronic 
Inspector  meets  the  minimum 
requirements  of  §  232.209. 

Qualified  Train  Brake  System 
Mechanical  Inspector  means  a  person 
who  has  demonstrated  the  knowledge 
and  skills  necessary  to  inspect,  test,  and 
maintain  the  mechanical  parts  of  train 
brake  systems  to  FRA  standards.  A 
Qualified  Brake  System  Mechanical 
Inspector  meets  the  minimum 
requirements  of  §  232.207. 

Qualified  Train  Brake  System 
Supervisor  means  a  person  who  has 
demonstrated  the  knowledge  and  skills 
necessary  to  supervise  the  work  of 
personnel  who  test,  inspect,  and 
maintain  train  brake  systems.  A 
qualified  Train  Brake  System  Supervisor 
meets  the  minimum  requirements  of 
§232.205. 

Qualified  Train  Crew  Member  means 
a  person  who  has  demonstrated  the 
knowledge  and  skills  necessary  to 
inspect  or  to  test  the  mechanical  parts 
of  train  brake  systems  to  FRA  standards. 
A  Quahfied  Train  Crew  Member  meets 
the  minimum  qualifications  for 
performing  train  brake  system 
inspections  and  tests  given  in  §  232.211. 

Railroad  means  all  forms  of  non¬ 
highway  ground  transportation  that  run 
either  on  rails  with  a  gage  of  greater 
than  or  equal  to  24  inches  or  on 
electromagnetic  guideways,  including 
(1)  commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and  (2)  high  speed 
ground  transportation  systems  that 
connect  metropoHtan  areas,  without 
regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroad's.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Respond  as  Intended  means  to 
produce  the  result  that  a  device  or 
system  is  designed  to  produce. 

Running  Test  means  a  test  of  a  brake 
system  (air,  dynamic,  etc.)  while  in 


motion  to  verify  the  retarding  force  of 
the  brake. 

Semi-permanently  Coupled  means 
coupling  and  uncoupling  of  each  unit  in 
a  train  can  only  be  performed  safely 
while  at  a  maintenance  or  shop  location 
where  personnel  can  safely  get  under  or 
between  units  in  order  to  operate  the 
coupler. 

Sensor,  Brake  Appb'cation  Force 
means  a  device  that  measures  and 
indicates  the  actual  force  between  a 
firiction  element  (e.g.,  brake  shoe,  disc 
pad)  and  the  wheel  or  disc. 

Sensor,  Brake  Pad  Thickness  means  a 
device  that  measures  and  indicates  the 
thickness  of  a  brake  shoe  or  disc  brake 
pad. 

Sensor,  Piston  Travel  means  a  device 
that  measures  and  indicates  the  linear 
movement  of  a  brake  cylinder  piston  or 
brake  actuator. 

Sensor,  Reliable  Train  Brake  System 
means  a  sensor  that  is  foil-safe  and  has 
a  failxire  rate  of  less  than  2  percent  witli 
a  98-percent  level  of  confidence  in  the 
time  interval  between  required  single 
car  tests  for  the  car  on  wfoch  the  sensor 
is  installed. 

Sensor,  Wheel  Heating  means  a  device 
that  measures  and  indicates  the 
temperature  of  the  wheel  tread. 

Service  Application  means  a  brake 
application  that  results  from  one  or 
more  service  reductions. 

Service  Reduction  means  a  decrease 
in  brake  pipe  pressure,  usually  from  & 
to  25  pounds  per  square  inch  (psi)  at  a 
rate  sufficiently  rapid  to  move  the 
operating  valve  to  service  position,  but 
at  a  rate  not  rapid  enough  to  move  the 
operating  valve  to  emergency  position. 

Single  Cor  Test  means  a 
comprehensive  test  of  the  functioning  of 
all  critical  brake  system  components 
installed  on  an  individual  car.  Single 
car  tests  may  be  conducted  within  a 
predefined  period  of  time  and/or  when 
components  of  the  brake  system  are 
removed,  repaired,  or  replaced. 

Single  Car  Test,  Conventional  Frei^t 
Brake  means  a  comprehensive  “Freight 
Single  Car  Test”  of  the  air  brake  system 
on  a  freight  car  in  accordance  with  the 
AAR  Standard  S— 486,  Section  4.0, 
contained  in  the  AAR  “Manual  of 
Standards  and  Recommended  Practices, 
Section  E,  Part  II’*  (November  1992). 

The  test  is  required  when  certain  repairs 
as  defined  in  §  232.605  are  made  to  the 
brake  system. 

Single  Car  Test,  Conventional 
Passenger  Car  means  a  comprehensive 
test  of  a  conventional  brake  system  on 
a  passenger  car  in  accordance  with  the 
AAR  Standard  S-044,  contained  in  the 
AAR  “Instruction  Pamphlet  5039-4, 
Supp.  3”  (April  1991).  The  test  is 
required  on  a  periodic  basis  and  when 
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components  of  the  brake  system  eire 
removed,  repaired,  or  replaced. 

Single  Car  Test,  Conventional 
Periodic  Freight  Brake  means  a 
“Periodic  Freight  Brake  Test”  of  the 
brake  system  on  a  freight  car  in 
accordance  with  the  Association  of 
American  Railroads  (AAR)  Standard  S- 
486,  Section  3.0,  contained  in  the  AAR 
“Manual  of  Standards  and 
Recommended  Practices,  Section  E,  Part 
H”  (Nov.  1992).  The  test  is  required  on 
a  periodic  basis  depending  on  car 
utilization. 

Single  Car  Test  Device  means  a  device 
capable  of  controlling  the  application 
and  release  of  the  br^es  on  a  single  car 
through  defined  orifices  and  of 
measuring  air  flow. 

Single  Passenger  Train  Set  Test  means 
a  test  equivalent  to  the  single  car  test, 
but  conducted  on  a  passenger  train  set 
as  a  unit  rather  than  a  car  at  a  time. 

Slack  Adjuster,  Automatic  means  an 
appliance  for  automatically  adjusting 
br^e  cylinder  piston  travel  to  a 
predetermined  length. 

Spot  Checks  means  random  checks  of 
train  brake  system  inspections,  tests,  or 
maintenance  operations  conducted  by 
qualified  train  brake  system  supervisors. 

Switching  Service  means  the 
classification  of  cars  according  to 
commodity  or  destination;  assembling 
of  cars  for  train  movements:  changing 
the  position  of  cars  for  purposes  of 
loading,  unloading,  or  weighing;  placing 
of  locomotives  and  cars  for  repair  or 
storage;  or  moving  of  rail  equipment  in 
connection  with  work  service  that  does 
not  constitute  a  road  movement. 

Track,  Main  means  a  track,  other  than 
an  auxiliary  track,  extending  through 
yards  or  between  stations,  upon  which 
trains  are  operated  by  timetable  or 
mandatory  directives  or  both,  or  the  use 
of  which  is  governed  by  a  signal  system. 

Train  means  one  or  more  locomotives 
coupled  with  one  or  more  rail  cars, 
except  during  switching  operations  or 
where  the  operation  is  that  of  classifying 
rail  cars  within  a  railroad  yard  for  the 
purpose  of  making  or  breaking  up  trains. 

Train  Air  Brahe  System,  means  an 
arrangement  of  air  brake  equipment 
wherein  (1)  air  is  stored  in  reservoirs  on 
cars  and  locomotives;  (2)  an  operating 
valve,  such  as  a  control  valve  causes  the 
brakes  to  apply  and  release  through 
changing  the  brake-pipe  pressure;  and 

(3)  a  reduction  in  the  brake-pipe 
pressure  tends  to  cause  a  brake 
application,  and  an  increase  in  the 
br^e-pipe  pressure  tends  to  cause  a 
brake  release. 

Train  Brake  Communication  Line 
means  the  communication  link  between 
the  locomotive  and  cars  by  which  the 
brake  commands  are  transmitted.  This 


may  be  a  pneumatic  pipe,  electrical  line, 
or  radio  signal. 

Train  Brake  Information  System 
means  the  set  of  procedures  developed 
by  a  railroad  to  ensure  all  information 
on  the  present  status  of  a  train  brake 
system  is  communicated  to  the  crew  of 
the  train  as  they  take  responsibility  for 
the  train. 

Train  Brake  System  means  all 
apparatus  or  components  involved  to 
produce  a  retarding  force  to  decelerate 
a  train.  The  train  brake  system  includes, 
but  is  not  limited  to: 

(1)  Brake  controls, 

(2)  Brake  system  software, 

(3)  Brake  sensors  or  monitors, 

(4)  All  air  brake  components, 

(5)  All  forms  of  dynamic  brake 
components, 

(6)  All  inter-connecting 
communication  lines  or  data  links, 

(7)  Hand  brakes,  and 

(8)  All  other  apparatus  required  to  or 
involved  in  producing  a  retarding  force 
on  a  train. 

Train  Brake  System  Inspection  means 
a  visual  inspection  and  observation  of 
the  functioning  of  train  brake  system 
components  in  yards  by  a  qualified  train 
brake  system  inspector  or  a  qualified 
train  crew  member  to  determine  that 
brakes  are  being  applied  and  released 
correctly. 

Train  Brake  System  Monitoring  means 
the  procedures  used  by  an  engineer  to 
monitor  the  status  of  the  train  brake 
system  while  the  train  is  enroute. 

Train  Brake  System  Test  means  a 
process  or  series  of  procedures 
performed  to  determine  the  operational 
status  of  a  train  brake  system.  Train 
Brake  System  Tests  include: 

(1)  Class  1  Tests, 

■’  (2)  Class  2  Tests, 

(3)  Running  Tests,  and 

(4)  Transfer  Tests. 

Train,  Commuter  means  a  train  used 
to  transport  passengers  on  a  daily  basis 
to  and  from  major  centers  of 
employment. 

Train,  Conventional  means  a  train 
that  operates  at  79  mph  or  less. 

Train,  Excursion  means  a  train  that 
carries  passengers  on  recreational  runs, 
often  using  antiquated  equipment,  with 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principle  purpose. 

Train,  Freight  means  any  train  using 
a  portion  of  the  general  railroad  system 
comprised  only  of  cars  designed  to  haul 
freight  of  some  type. 

Train.  Heavy  means  a  train  of  more 
than  8,000  total  trailing  tons. 

Train,  High  Speed  means  a  train  that 
operates  at  speeds  greater  than  125  mph 
but  not  exceeding  160  mph. 


Train,  Intermediate  Speed  means  a 
train  that  operates  at  speeds  greater  than 
79  mph  but  not  exceeding  125  mph. 

Train,  Local  means  a  train  that  travels 
between  a  point  of  origin  and  a  point  of 
final  destination,  assigned  to  perform 
switching  service  enroute. 

Train,  Long  means  a  traift  exceeding 
a  total  length  of  5,000  feet. 

Train,  MU  Commuter  means  a 
commuter  train  madeup  of  electrically 
self-propelled  cars  with  provisions 
made  to  control  all  the  propulsion 
motors  in  the  train  from  a  single 
controller. 

Train,  Passenger  means  a  train  (using 
a  portion  of  the  general  railroad  system) 
to  transport  passengers  excluding 
excursion  and  commuter  trains.  If  a 
train  is  composed  of  a  mixture  of 
passenger  and  freight  equipment,  that 
train  is  a  passenger  train  for  the 
purposes  of  this  part. 

Train,  Revenue  Service  means  a  train 
that  provides  service  to  the  customers  of 
a  railroad,  whether  or  not  compensation 
is  received  by  the  railroad. 

Train,  Road  means  a  train  that  travels 
.over  main  track. 

Train  Set,  Passenger  means  a 
passenger  train  including  the 
locomotive(s)  or  power  car(s)  and 
passenger  cars  that  are  semi¬ 
permanently  coupled  to  operate  as  a 
single  unit.  The  individual  components 
are  uncoupled  only  for  emergencies  or 
maintenance. 

Train,  Transfer  means  a  train  that 
travels  between  a  point  of  origin  and  a 
point  of  final  destination  located  less 
than  20  miles  apart,  without 
intermediate  switching. 

Train,  Unit  Freight  means  a  train 
composed  of  cars  of  a  common  type  or 
purpose  that  normally  remain  coupled 
that  is  used  to  transport  a  single 
commodity  from  a  single  point  of  origin 
to  a  single  destination. 

Train,  Work  means  a  non-revenue 
service  train  used  for  the  administration 
and  upkeep  service  of  the  railroad. 

Train,  Yard  means  a  train  used  only 
to  perform  switching  functions  within  a 
single  yard  area. 

Wheels  Free  of  Cracks  means  freight 
car  and  conventional  passenger  car 
wheels  with  no  visible  cracks  in  the 
tread  surface  or  flange  of  the  wheel. 

Worst  Case  Adhesion  Conditions 
means  the  minimum  available  wheel-to- 
rail  adhesion  irrespective  of  speed, 
condition  of  the  rail,  or  condition  of  the 
wheel. 

Yard  means  a  system  of  tracks  within 
defined  limits  provided  for  the  making 
up  of  trains,  storing  of  cars,  and  other 
purposes. 
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Yard  Air  Test  means  a  train  brake 
system  test  conducted  using  a  source  of 
compressed  air  other  than  a  locomotive. 

Zero  Slack  means  slack  action 
between  each  two  units  in  a  train  is  less 
than  one  inch. 

§232.7  Waivers. 

(a)  Any  person  may  j)etition  the 
Federal  Railroad  Administration  for  a 
waiver  of  compliance  with  any 
requirement  prescribed  in  this  part. 

(b)  Each  petition  for  a  waiver  under 
this  section  must  be  Bled  in  the  manner 
and  contain  the  information  required  by 
part  211  of  this  chapter. 

(c)  If  the  Administrator  finds  the 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

§  232.9  Responsibility  for  compliance; 
reconttieeping  requirements. 

(a)  A  railroad  subject  to  this  part  shall 
not  use,  haul,  permit  to  be  used  or 
hauled  on  its  line,  offer  in  interchange, 
or  accept  in  interchange  any  train, 
railroad  car,  or  loccnnotive  with  one  or 
more  conditions  not  in  compliance  with 
this  part;  however,  a  railroad  shall  not 
be  liable  for  a  civil  penalty  for  such 
action  if  such  action  is  in  accordance 
with  §  232.17.  For  purposes  of  this  part, 
a  train,  railroad  car,  or  locomotive  will 
be  considered  in  use  prior  to  departure 
but  after  it  has  received,  or  should  have 
received,  the  inspection  required  for 
movement  and  is  deemed  ready  for 
service. 

(b)  Although  many  of  the 
requirements  of  this  part  are  stated  in 
terms  of  the  duties  of  a  railroad,  when 
any  person  performs  any  function 
required  by  this  part,  that  person 
(whether  or  not  a  railroad)  is  required  to 
perform  that  function  in  accordance 
with  this  part. 

(c)  Whenever  a  railroad  is  required  to 
perform  a  duty  or  task  pursuant  to  this 
part,  the  railroad  shall  develop  and 
implement  written  procedures  covering 
the  performance  of  those  duties  or  tasks. 

(d)  Whenever  a  railroad  is  required  to 
develop  and  maintain  written  records  or 
procedures  pursuant  to  this  part,  the 
railroad  shall  make  those  written 
records  or  procedures  available  to  FRA 
upon  request. 

§232.11  Civil  Penalties. 

Any  person  (including  but  not  limited 
to  a  railroad;  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufacturer, 
lessor,  or  lessee  of  railroad  equipment, 
track,  or  facilities;  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 


independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500, 
but  not  more  than  $10,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  (kath  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  contains  a 
schedule  of  civil  penalty  amounts  used 
in  coimection  with  this  part. 

§  232.1 3  Preemptive  effect 

(a)  Under  49  U.S.C.  20106,  formerly 
contained  in  section  205  of  the  Federal 
Railroad  Safety  Act  of  1970  and  codified 
at  45  U.S.C  434,  issuance  of  this  part 
preempts  any  State  law,  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  for  a  provision 
directed  at  a  local  s^ety  hazard  if  that 
provision  is  consistent  with  this  part 
and  that  does  not  impose  an  undue 
burden  on  interstate  commerce. 

(b)  FRA  does  ivot  intend  by  issuance 
of  this  part  to  preempt  provisions  of 
State  criminal  law  that  impose  sanctions 
for  reckless  conduct  that  leads  to  actual 
loss  of  life,  injury,  or  damage  to 
property,  wheth^  such  provisions 
apply  specifically  to  railroad  employees 
or  generally  to  the  public  at  large. 

§  232. 1 5  General  requirements  for  alt  train 
brake  systems. 

(a)  A  train  brake  system  shall  be 
capable  of  stopping  the  train  with  a 
service  application  from  its  maximum 
operating  speed,  under  the  worst  case 
adhesion  conditions,  within  the  signal 
spacing  existing  on  the  track  over  which 
the  train  is  operating. 

(b)  If  a  train  brake  communication 
line  uses  other  than  solely  pneumatic 
technology,  the  integrity  of  the  train  line 
shall  be  monitored  by  the  brake  control 
system.  If  the  integrity  of  the 
communication  line  is  broken,  the  train 
shall  be  stopped. 

(c)  A  train  brake  system  shall  respond 
as  intended  to  signals  from  the  train 
brake  line. 

(d)  Prior  to  departure  from  an  initial 
terminal  point  or  point  of  origin,  a  train 
shall  have  a  100  percent  functional  train 
brake  system. 

(e)  At  points  other  than  an  initial 
terminal  point,  no  train  shall  move  if 
more  than  15  percent  of  the  cars  in  that 
train  have  brakes  cut  out.  A  car  has  its 
brakes  cut  out  if  the  brakes  on  one  or 
more  axles  of  that  car  are  cut  out. 


(f)  Each  car  in  a  train  shall  have  its  air 
brakes  in  effective  operating  condition 
unless  the  car  is  being  mov^  for  repairs 
in  accordance  with  §  232.17.  A  car’s  air 
brakes  are  not  in  eff^ive  operating 
condition  if  its  brakes  are  cut  out  or 
inoperative  or  if  the  piston  travel 
exceeds: 

(1)  10V2  inches  for  cars  equipped  with 
nominal  12-inch  stroke  brake  cylinders; 

(2)  The  piston  travel  limits  indicated 
on  the  badge  plate  for  that  brake 
cylinder;  or 

(3)  12.5  percent  less  than  the  total 
possible  piston  travel  for  that  brake 
cylinder. 

(g)  The  emergency  application  feature 
of  the  train  brake  system  shall  be 
available  at  all  times. 

(h)  Each  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  a  written  program  to  train 
and  qualify  all  personnel,  incl\tding 
contract  p>ersonnel,  responsible  for  the 
inspection,  testing,  and  maintenance  of 
train  brake  systems  pursuant  to  the 
requirements  contained  in  subpart  C  of 
this  part. 

(i)  Each  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  a  written  program  to  have 
qualified  train  brake  system  supervisors 
perform  random  spot  checks  of 
inspection  and  maintenance  of  train 
brake  systems.  As  part  of  this  program, 
each  railroad  shall — 

(1)  Conduct  spot  checks  daily  at  each 
location  and  during  each  shift  where  a 
qualified  train  brake  system  supervisor 
is  regularly  scheduled  to  work. 

(2)  Conduct  spot  checks  weekly  at 
locations  or  on  shifts  where  a  quaKfied 
train  brake  system  supervisor  is  not 
normally  scheduled  to  work. 

(3)  Conduct  the  spot  checks 
randomly. 

(4)  Establish  a  means  to  document  to 
FRA  that  spot  checks  are  being 
performed  as  required.  This 
documentation  shall  include  a  record 
of— 

(i)  The  qualified  supervisor’s  name. 

(ii)  The  supervisor’s  current 
qualification  status. 

(iii)  The  date,  place,  and  time  of  the 
spot  check. 

(iv)  What  was  spot  checked. 

(v)  The  findings  of  the  spc^  check. 

(j)  The  following  requirements  apply 
to  cold  weather  operations: 

(1)  After  January  1, 1996,  all  new  and 
rebuilt  locomotives  operating  under 
cold  weather  conditions  that  da  not 
meet  any  of  the  conditions  contained  in 
§  232.103(e)  (1)  and  (2)  shall  be 
equipped  with  brake  air  system  air 
dryers  capable  of  a  30  degrees  F.  air  dew 
point  depression  at  a  100  cfm  air  flow 
rate. 
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(2)  No  chemicals  shall  be  placed  in 
the  train  air  brake  system. 

(k)  A  single  car  or  single  passenger- 
train-set  test  shall  be  performed 
whenever  any  part  of  the  train  brake 
system  has  been  removed,  repaired,  or 
replaced. 

(l)  Except  cars  equipped  with  nominal 
12-inch  stroke  (8V2  and  10-inch 
diameters)  brake  cylinders,  all  cars  shall 
be  stencilled  or  shall  be  equipped  with 
a  badge  plate  with  the  permissible  brake 
cylinder  piston  travel  range  for  that  car. 
The  badge  plate  shall  be  located  so  that 
it  may  be  easily  read  and  understood  by 
a  person  positioned  safely  beside  the  car 
or  locomotive. 

(m)  Train  brake  system  brake  shoes 
and  disc  pads  shall  have  at  least  the 
minimum  thickness  necessary  to  safely 
travel  the  maximum  distance  the  train  is 
allowed  to  travel  between  Class  1  brake 
system  tests.  The  following  shall  be  the 
minimum  thicknesses  measured  at  any 
location  on  the  shoe: 

(1)  For  500-mile  trains,  V2  inch  for 
cast  metal  and  %  inch  for  composition 
shoes/pads. 

(2)  For  1,500-mile  trains,  V2  inch  for 
cast  metal  and  %  inch  for  composition 
shoes/pads. 

(3)  For  2,500-mile  trains,  ®/i6  inch  for 
cast  metal  and  Vie  inch  for  composition 
shoes/pads. 

(4)  For  3,500-mile  trains,  %  inch  for 
cast  metal  and  V2  inch  for  composition 
shoes/pads. 

(n)  Railroad  or  contractor  supervisors 
shall  be  held  jointly  responsible  with 
inspectors  and  train  crew  members  for 
the  condition  and  proper  functioning  of 
train  brake  systems. 

§  232.1 7  Movement  of  cars  or  locomotives 
with  defective  brakes  for  repairs. 

(a)  General  provision.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  railroad  car  or  locomotive 
with  one  or  more  conditions  not  in 
compliance  with  this  part  may  be  used 
or  hauled  without  civil  penalty  liability 
under  this  part  only  if  all  of  the 
following  conditions  are  met: 

(1)  The  defective  car  or  locomotive  is 
properly  equipped  in  accordance  with 
the  Safety  Appliance  Acts  and  the 
requirements  of  this  part. 

(2)  The  car  or  locomotive  becomes 
defective  while  it  is  being  used  by  the 
railroad  on  its  line  or  becomes  defective 
on  the  line  of  a  connecting  railroad  and 
is  properly  accepted  in  interchange  for 
repairs  in  accordance  with  paragraph 

(a)(7)  of  this  section. 

(3)  The  railroad  first  discovers  the 
defective  condition  of  the  car  or 
locomotive  prior  to  moving  it  for 
repairs. 

(4)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  from  the 


location  where  the  car  or  locomotive  is 
first  discovered  defective  by  the 
railroad. 

(5)  The  defective  car  or  locomotive 
could  not  be  repaired  at  the  place  where 
the  railroad  first  discovers  it  to  be 
defective. 

(6)  The  movement  of  the  car  or 
locomotive  is  necessary  to  make  repairs 
to  the  defective  condition. 

(7)  The  repair  point  to  which  the  car 
or  locomotive  is  being  taken  is  the 
nearest  available  repair  point  on  the  line 
of  the  railroad  where  the  car  or 
locomotive  was  first  foimd  to  be 
defective  or  is  the  nearest  available 
repair  point  on  the  line  of  a  connecting 
railroad  if: 

(i)  The  connecting  railroad  elects  to 
accept  the  defective  car  or  locomotive 
for  such  repair;  and 

(ii)  The  nearest  available  repair  point 
on  the  line  of  the  connecting  railroad  is 
no  farther  than  the  nearest  available 
repair  point  on  the  line  of  the  railroad 
where  the  car  or  locomotive  was  found 
defective. 

(8)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  by  a 
train  that  is  departing  the  initial 
terminal  or  point  of  origin  for  that  train. 

(9)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  by  a 
train  having  more  than  15  percent  of  the 
cars  in  the  train  with  the  brakes  cut  out. 

(10)  The  defective  car  or  locomotive  is 
not  subject  to  a  Special  Notice  for 
Repair  under  part  216  of  this  chapter, 
unless  the  movement  of  the  defective 
car  is  made  in  accordance  with  the 
restrictions  contained  in  the  Special 
Notice. 

(11)  Except  for  cars  or  locomotives 
with  brakes  cut  out  enroute  and 
locomotives  not  in  compliance  with  this 
part  moving  light  or  dead  within  a  yard 
at  speeds  that  do  not  exceed  10  mph, 
the  following  additional  requirements 
are  met: 

(i)  A  qualified  person  shall 
determine — 

(A)  That  it  is  safe  to  move  the  car  or 
locomotive;  and 

(B)  The  maximum  speed  and  other 
restrictions  necessary  for  safely 
conducting  the  movement. 

(ii)  The  person  in  charge  of  the  train 
in  which  the  car  or  locomotive  is  to  be 
moved  shall  be  notified  in  writing  and 
inform  all  other  crew  members  of  the 
presence  of  the  defective  car  or 
locomotive  and  the  maximum  speed 
and  other  restriction  >  determined  under 
paragraph  (a)(ll)(i)(B)  of  this  section.  A 
copy  of  the  tag  or  card  described  in 
paragraph  (a)(ll)(iii)  of  this  section  may 
be  used  to  provide  the  notification 
required  by  paragraph  (a)(ll)(ii)  of  this 
section. 


(iii)  A  tag  or  card  bearing  the  words 
“bad  order”  or  “home  shop  for  repairs” 
shall  be  securely  attached  to  each  side 
of  a  defective  car,  or  in  the  case  of  a 
defective  locomotive  a  tag  or  card 
bearing  the  words  “non-complying 
locomotive”  shall  be  securely  attached 
to  the  control  stand  on  each  MU 
locomotive  or  cab  control  locomotive 
and  to  the  isolation  switch  or  near  the 
engine  start  switch  on  every  other  type 
of  locomotive.  These  tags  or  cards  shall 
be  readable  and  contain  the  following 
information: 

(A)  The  car  or  locomotive  number; 

(B)  The  name  of  the  inspecting 
railroad; 

(C)  The  inspection  location  and  date; 

(D)  The  nature  of  each  defect; 

(E)  Movement  restrictions; 

(F)  The  destination  for  shopping  or 
repair;  and 

(G)  The  signature  of  the  person 
making  the  determinations  required  by 
this  paragraph. 

(b)  Movement  for  unloading  or 
purging  of  defective  cais.  If  the  defective 
car  is  loaded  or  contains  hazardous 
material  residue,  it  may  not  be  placed 
for  unloading  or  purging  unless 
unloading  or  purging  is  consistent  with 
determinations  made  and  restrictions 
imposed  under  paragraph  (a)(ll)(i)  of 
this  section  and  unloading  or  purging  is 
necessary  for  the  safe  repair  of  the  car. 

Subpart  B — Design  Standards  for  Train 
Brake  Systems 

§  232.1 01  General  standards  that  apply  to 
all  trains  and  equipment 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  all  equipment  shall  be 
equipped  with  power  brakes  which 
meet  the  specifications  and 
requirements  for  power  brakes  and 
appliances  set  forth  in  this  part. 

(b)  Interstate  Commerce  Commission 
Order  13528,  of  May  30, 1945,  as 
amended,  is  hereby  revoked. 

(c)  The  provisions  formerly  contained 
in  Interstate  Commerce  Commission 
Order  13528,  of  May  30, 1945,  as 
amended,  are  codified  in  this  section, 
which  provides  that  the  specifications 
and  requirements  for  power  brakes  and 
appliances  for  operating  power-brake 
systems  used  for  freight  service,  set 
forth  in  this  part,  are  not  applicable  to 
the  following  equipment: 

(1)  Scale  test  weight  cars; 

(2)  Locomotive  cranes,  steam  shovels, 
pile  drivers,  and  similar  construction 
and  maintenance  machines  built  prior 
to  September  21, 1945; 

(3)  Export,  industrial,  and  other  than 
railroad-owned  cars  which  are  not  to  be 
used  in  service,  except  for  movement  as 
shipments  on  their  own  wheels  to  given 
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destinations.  Such  cars  shall  be  properly 
identified  by  a  card  attached  to  each 
side  of  the  car,  signed  by  the  shipper, 
stating  that  such  movement  is  being 
made  under  the  authority  of  this 
section. 

(4)  Industrial  and  other  than  railroad- 
owned  cars  which  are  not  to  be  used  in 
service  except  for  movement  within  the 
limits  of  a  single  switching  district  (i.e. 
within  the  limits  of  an  industrial 
facility); 

(5)  Narrow-gauge  cars;  and 

(6)  Cars  used  exclusively  in  switching 
operations  and  not  used  in  ti'ain 
movements  within  the  meaning  of  the 
Safety  Appliance  Acts  (45  U.S.C.  1-14, 
16). 

(d)  Loss  of  propelling  power  shall  not 
reduce  the  rate  of  safe  deceleration  of  a 
train. 

(e)  All  equipment  built  on  or  after 
January  1, 1995  shall  have  train  brake 
systems  designed  so  that  an  inspector 
can  observe  from  a  safe  position  the 
piston  travel  or  an  accurate  indicator 
which  shows  piston  travel.  The  design 
shall  not  require  the  inspector  to  place 
himself/herself  on,  under,  or  between 
components  of  the  equipment  to  observe 
brake  actuation  or  release. 

(f)  All  trains  shall  be  equipped  with 
a  train  brake  system  emergency 
application  feature  capable  of  increasing 
the  train’s  deceleration  rate  a  minimum 
of  15  percent  over  the  deceleration  rate 
created  by  a  full  service  brake 
application. 

(g)  Train  brake  systems  that  include 
on-tread  friction  brakes  shall  be 
designed  so  that  in  noimal  application 
of  the  tread  brake,  the  surface 
temperature  of  the  wheel  tread  does  not 
exceed  600  degrees  F. 

(h)  Train  brake  systems  that  include 
disc  friction  brakes  shall  be  designed  so 
that  in  normal  application,  the  disc  pad 
rotor  surface  temperature  does  not 
exceed  750  degrees  F. 

(i)  All  locomotives  shall  be  equipped 
with  a  means  to  automatically  detect 
wheel  slip  or  slide  or  automatically 
adjust  propulsion  or  retarding  forces  to 
minimize  wheel  slip  or  slide. 

(j)  Each  car  and  each  new  locomotive 
shall  be  equipped  with  a  handbrake. 

The  handbrake  shall: 

(1)  Be  capable  of  being  applied  by 
hand  or  by  heavy  duty  springs; 

(2)  Be  capable  of  being  released  by 
hand; 

(3)  Be  capable  of  holding  the  car  when 
fully  loaded  or  locomotive  on  a  three- 
percent  descending  grade;  and 

(4)  Be  associated  and  in  harmony  with 
the  primary  brake  system  used  to 
control  the  movement  of  the  car  or 
locomotive. 


§  232.1 03  Conventional  locomotive  air 
brake  standards. 

(a)  This  section  includes  the 
locomotive  air  brake  system  standards 
previously  contained  in  the  Locomotive 
Safety  Standards  (49  CFR  Part  229). 

(b)  Emergency  brake  valve.  (1)  Each 
road  locomotive  shall  be  equipped  with 
a  brake  pipe  valve  designed  to  actuate 
an  emergency  brake  application.  The 
emergency  brake  valve  handle  or  handle 
extension  shall  be  easily  accessible  to  a 
crew  member  other  than  the  engineer 
from  that  crew  member’s  normal 
position  in  the  cab. 

(2)  On  car  body  locomotives,  a  means 
to  actuate  an  emergency  brake 
application  shall  be  provided  adjacent 
to  each  end  exit  door. 

(3)  All  emergency  brake  actuating 
devices  shall  legibly  stenciled  or 
marked  with  the  words  "Emergency 
Brake  Valve”. 

(c)  Main  reservoir  system.  The  main 
air  reservoir  of  each  locomotive  shall  be 
equipped  with  at  least  one  safety  relief 
valve  set  to  vent  at  a  pressure  no  greater 
than  15  pounds  per  square  inch  (psi) 
above  the  maximum  train  air  brake 
system  working  pressure  determined  by 
the  chief  mechanical  ofrlcer  of  the 
railroad  operating  the  locomotive. 

(d)  Air  compressors.  (1)  Each 
locomotive  shall  be  equipped  with  an 
air  compressor  capable  of  supplying  the 
pressure  and  volume  of  air  required  to 
meet  the  safety  standards  contained  in 
this  part. 

(2)  Air  compressors  shall  be  equipped 
with  a  governor  that: 

(i)  Stops  or  unloads  the  compressor  at 
a  pressure  no  greater  than  the  maximum 
working  pressure  set  by  the  railroad. 

(ii)  Starts  or  loads  the  compressor  at 

a  pressure  no  less  than  10  psi  below  the 
maximum  working  pressure  set  by  the 
railroad. 

(e)  Air  dryers.  After  January  1, 1996, 
all  new  and  rebuilt  locomotive  brake  air 
systems  and  all  yard  air  sources  shall  be 
equipped  with  an  air  dryer  capable  of 
producing  an  air  dew  point  depression 
of  at  least  30  degrees  F.  at  an  air  flow 
rate  of  100  cftn  except  new  and  rebuilt 
locomotives  that  power  trains  and  yard 
air  sources  that  service  trains  used 
exclusively  in  service  that  meets  any  of 
the  following  criteria: 

(1)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  limited  to 
speeds  of  30  mph  or  less; 

(2)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  of  20  or 
fewer  cars;  or 

(3)  The  locomotive  powers  or  the  yard 
air  source  services  only  trains  not 
operated  under  cold  weather  conditions. 

(f)  Airbrake  pressure  gauges.  (1)  At  a 
minimum,  locomotives  shall  be 


equipped  with  pressure  gauges  to 
monitor  main  reservoir  pressure,  brake 
cylinder  pressure,  equalizing  reservoir 
pressure,  and  brake  pipe  pressure. 

(2)  All  gauges  used  to  brake  the  train 
shall  be  illuminated  and  located  so  as  to 
be  easy  to  read  by  the  engineer  seated 

at  his/her  normal  location. 

(3)  All  pressiure  gauges  shall  be 
accurate  to  within  ±3  psi. 

(g)  Brake  cylinder  piston  travel.  (1) 
Minimum  brake  cylinder  piston  travel 
shall  be  sufficient  to  provide  brake 
shoe/pad  clearance  when  brakes  are 
released. 

(2)  The  brake  cylinder  control 
pressure  shall  be  no  less  than  30  psi. 

(3)  When  brakes  are  applied  on  a 
standing  locomotive,  the  brake  cylinder 
piston  travel  shall  not  exceed  80  percent 
of  the  total  possible  piston  travel  for  that 
cylinder  or  as  stencilled  on  the 
locomotive.  The  total  possible  piston 
travel  shall  be  entered  on  Form  FRA 
6180-49A. 

(h)  Foundation  brake  gear.  (1)  All 
brake  foundation  gear  pins  shall  be 
secured  in  place  with  cotter  pins,  split 
keys,  or  nuts. 

(2)  Brake  shoes  shall  be  fastened  with 
a  brake  shoe  key  and  aligned  with  tread 
to  prevent  localized  thermal  stress  of  the 
wheel. 

§  232.105  Conventional  train  air  brake 
standards. 

(a)  This  section  applies  to  trains — 
except  those  propelled  by  MU 
locomotives — equipped  with  the 
conventional  air  brake  technology  that 
has  long  been  the  industry  standard  for 
American  railroads. 

(b)  The  air  brake  system  components 
that  control  brake  application  and 
release  shall  be  adequately  sealed  to 
prevent  contamination  by  foreign 
material. 

(c)  Control  valves.  (1)  The  control 
valve  shall  be  capable  of  reliably 
applying  and  releasing  the  brakes  when 
intermingled  with  various  types  of  air 
brake  equipment. 

(2)  The  control  valve  shall  be 
designed  with  adjustable  brake  cylinder 
control  pressure  to  ensure  compatibility 
with  present  and  future  train  air  brake 
systems. 

§  232.1 07  Standards  unique  to  passenger 
trains. 

(a)  Passenger  coaches  shall  be 
designed  with  a  clearly  marked 
emergency  brake  actuation  device  at 
each  end  of  the  coach. 

(b)  MU  and  control  cab  locomotives 
operated  in  road  service  shall  be 
equipped  with  a  means  of  applying  the 
emergency  brake  that  is  accessible  to  a 
crew  member,  other  than  the  engineer. 
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located  in  the  vestibule  or  passenger 
compartment. 

§  232.109  Blended  brake  standards. 

(a)  Blended  train  brake  systems  shall 
be  designed  so  that  the  blending  of 
friction  and  dynamic  brake  to  obtain  the 
correct  retarding  force  is  automatic. 

(b)  Blended  train  brake  systems  shall 
be  designed  so  that  when  power  is  lost 
or  the  dynamic  portion  of  the  brake 
system  is  disabled,  the  friction  brake 
acting  alone  is  adequate  to  safely  stop 
the  train  under  all  operating  conditions. 

§  232.1 1 1  Dynamic  brake  standards. 

The  following  dynamic  brake 
standards  apply  to  all  locomotives, 
including  power  cars,  used  only  for 
conventional  service  built  or  rebuilt  on 
or  after  January  1, 1996  that  are 
equipped  with  djmamic  brakes: 

(a)  The  design  shall  include  a 
provision  to  test  the  electrical  integrity 
of  the  dynamic  brake  at  rest. 

(b)  The  design  shall  include 
provisions  to  display  the  available  total 
train  dynamic  brake  retarding  force  at 
each  speed  in  5-mph  increments  in  the 
cab  of  the  controlling  locomotive. 

§232.113  Intermediate  speed  and  high 
speed  train  standards. 

(a)  This  section  applies  to; 

(1)  All  equipment  delivered  for  use  in 
intermediate  speed  service  after  January 
1, 1995  and 

(2)  All  equipment  used  in  high  speed 
service. 

(b)  Ail  intermediate  speed  freight 
trains  shall  be  equipped  with  a  two-way 
end-of-train  device  or  an  equivalent 
means  for  the  train  brake  system  to  be 
applied  fit>m  the  rear  of  the  train. 

(c)  The  following  d3Tiamic  brake 
standards  apply  to  locomotives  and 
power  cars  used  for  intermediate  speed 
or  high  speed  service: 

(1)  The  locomotive  or  power  car  shall 
be  equipped  with  dynamic  or  rheostatic 
brakes. 

(2)  The  train  operator  shall  have  a 
means  to  determine  the  present  status  or 
effectiveness  of  the  dynamic  or 
rheostatic  portion  of  the  train’s  brake 
system  at  all  times. 

(d)  The  following  requirements  apply 
to  train  brake  control  systems: 

(1)  Train  brake  systems  shall  be 
controlled  by  computer  or  an  equivalent 
automated  system. 

(2)  Train  brake  control  systems  shall 
run  diagnostic  programs  or  software 
capable  of  performing  self  tests  of  the 
train  brake  system. 

(3)  The  train  brake  control  system 
shall  be  equipped  with  separate  stand¬ 
by  or  reserve  power  and  have  a  manual 
override  feature  to  protect  against  power 


loss  or  malfunction  of  the  automatic 
features  of  the  system. 

(4)  The  train  brake  control  system 
shall  be  capable  of  detecting  faults  with 
the  train  brake  system  as  they  occur  and 
either  alerting  the  engineer  or  taking 
automatic  corrective  action. 

(5)  The  train  brake  control  system 
shall  be  capable  of  logging  a  permanent 
record  of  detected  train  brake  system 
faults.  The  fault  log  shall  be  protected 
against  unauthorized  access  or  changes. 

(6)  A  thorough  fault  tree  analysis  ^all 
be  conducted  as  part  of  train  brake 
control  system  software  design  to 
determine  the  ways  in  which  the 
software  could  possibly  fail  and 
produce  unexpected  results. 

(7)  A  thorough  hazard  analysis  shall 
be  conducted  as  part  of  train  brake 
control  system  software  design  to 
determine  the  safety  impacts  of  software 
failures. 

(8)  A  thorough  validation  and 
verification  shall  be  conducted  as  part 
of  train  brake  control  system  software 
design  to  ensure  the  software  is  fail-safe 
and  will  function  reliably  as  intended. 

(9)  Documentation  of  the  train  brake 
system  control  software  design  shall  be 
maintained  as  long  as  the  br^e  system 
is  in  use  and  shall  be  made  available  to 
the  FRA  upon  request. 

(e)  The  follgwing  requirements  apply 
to  brake  system  sensors: 

(1)  If  inspection  or  test  of  the  brake 
system  in  yards  for  application  or 
release  of  the  brakes  requires  the 
inspector  to  be  placed  in  a  dangerous 
position  on,  under,  or  between  the 
equipment,  the  brake  system  shall  be 
equipped  with  sensors  that  give  a 
reliable  indication  of  application  and 
release  of  the  brakes  clearly  visible  to 
the  inspector  standing  alongside  the 
truck  being  inspected. 

(2)  If  the  design  of  an  intermediate 
speed  or  high  speed  train  brake  system 
includes  ef^tive  mid  reliable  piston 
travel  sensors,  brake  shoe/pad  thickness 
sensors,  brake  application  force  sensors, 
or  wheel  heating  sensors,  the  railroad 
operating  the  equipment  may  propose 
simpLifi^  or  automated  Class  1  brake 
system  test  procedures  based  on  the 
output  of  the  sensors. 

(3)  Brake  system  sensors  shall  be 
designed  to  remain  accurately  calibrated 
for  a  period  of  no  less  than  one  year. 

(4)  Piston  travel  sensors  shall  be 
accurate  to  within  ±Vb  inch. 

(5)  Brake  pad  thickness  sensors  shall 
be  accurate  to  within  ±Vie  inch. 

(6)  Brake  force  application  sensors 
shall  be  accurate  to  within  ±25  TOunds. 

(7)  Wheel  heating  sensors  shml  be 
au;urate  to  within  ±25  degrees  F. 

(!)  Tread  friction  brakes  shall  be 
designed  so  that  they  will  not  apply  at 


train  speeds  above  80  mph  except  for 
emergency  brake  application. 

§  232.1 15  One-way  end-of-traIn  device 
standards. 

(a)  Components.  A  one-way  end-of- 
train  device  shall  be  comprised  of  a 
rear-of-train  unit  (rear  unit)  located  on 
the  last  car  of  a  train  and  a  front-of-train 
unit  (front  unit)  located  in  the  cab  of  the 
locomotive  controlling  the  train. 

(b)  Hear  unit.  The  rear  unit  shall  be 
capable  of  determining  the  brake  pipe 
pressure  on  the  rear  car  and  transmitting 
that  information  to  the  front  unit  for 
display  to  the  locomotive  engineer.  The 
rear  unit  shall  be; 

(1)  Capable  of  measuring  the  rear  car 
brake  pipe  pressure  with  an  accuracy  of 
±3  psig  and  brake  pipe  variations  of  ±1 
psig; 

(2)  Equipped  with  a  “bleeder  valve” 
that  permits  release  of  any  air  under 
pressure  from  the  rear  unit  or  the 
associated  air  hoses  prior  to  detaching 
the  rear  unit  from  the  brake  pipe; 

(3)  Designed  so  that  an  internal  failure 
will  not  cause  an  undesired  emergency 
brake  application; 

(4)  Equipped  with  either  an  air  gauge 
or  a  means  of  visually  displaying  the 
rear  unit’s  brake  pipe  pressure 
measurement;  and 

(5)  Equipped  with  a  pressure  relief 
safety  valve  to  prevent  explosion  from  a 
high  pressure  air  leak  inside  the  rear 
unit. 

(c)  Reporting  rate.  Multiple  data 
transmissions  from  the  rear  unit  shall 
occur  immediately  after  a  variation  in 
the  rear  car  brake  pipe  pressure  of  ±2 
psig  and  at  intervals  of  not  greater  than 
70  seconds  when  the  rear  car  brake  pipe 
pressure  variation  over  the  70-second 
interval  is  less  than  ±2  psig. 

(d)  Operating  environment.  The  rear 
unit  shall  be  designed  to  meet  its 
performance  requirements  under  the 
following  environmental  conditions; 

(1)  At  temperatures  from  —40  “F  to 
+140  “F  ( -  40  “C  to  60  “C); 

(2)  At  a  relative  humidity  of  95 
percent  noncondensing  at  122  °F  (50 
°C); 

(3)  At  altitudes  of  zero  to  12.000  feet 
above  mean  sea  level; 

(4)  During  vertical  and  lateral 
vibrations  of  1  to  15  hertz  (Hz.),  with  0.5 
g.  peak  to  peak,  and  15  to  500  Hz.,  with 
5  g.  peak  to  peak; 

(5)  During  the  longitudinal  vibrations 
of  1  to  15  Hz.,  with  3  g.  pejik  to  peak, 
and  15  to  500  Hz.,  with  5  g.  peak  to 
peak;  and 

(6)  During  a  shock  of  10  g.  peak  for 
0.1  second  in  any  axis. 

(e)  Unique  code.  (1)  Each  rear  unit 
shall  have  a  rmique  and  permanent 
identification  code  that  is  transmitted 
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along  with  the  pressure  message  to  the 
front-of-train  unit. 

(2)  A  code  obtained  from  the 
Association  of  American  Railroads,  50  F 
Street,  NW.,  Washington,  DC  20036 
shall  be  deemed  to  be  a  unique  code  for 
purposes  of  this  section.  A  unique  code 
also  may  be  obtained  from  the  Office  of 
Safety  Enforcement  [RRS-10],  Federal 
Railroad  Administration,  Washington, 
DC  20590. 

(f)  Front  unit.  (1)  The  front  unit  shall 
be  designed  to  receive  data  messages 
from  the  rear  unit  and  shall  be  capable 
of  displaying  the  rear  car  brake  pipe 
pressure  in  not  more  than  one-pound 
increments. 

(2)  The  display  shall  be  clearly  visible 
and  legible  in  daylight  and  darkness 
from  the  engineer’s  normal  operating 
position. 

(3)  The  front  unit  shall  have  a  means 
for  entry  of  the  unique  identification 
code  of  the  rear  imit  being  used.  The 
front  unit  shall  be  designed  so  that  it 
will  display  a  message  only  from  the 
rear  unit  with  the  same  code  as  entered 
into  the  front  unit. 

(4)  The  front  unit  shall  be  designed  to 
withstand  and  operate  during  the 
following  environmental  conditions: 

(1)  At  temperatures  from  32  ®F  to  +140 
“F  (0  “C  to  60  “C): 

(ii)  During  a  vertical  or  lateral  shock 
of  2  g.  peak  for  0.1  second;  and 

(iii)  During  a  longitudinal  shock  of  5 
g.  peak  for  0.1  second. 

(g)  Radio  equipment.  (1)  The  radio 
transmitter  in  the  rear  imit  and  the  radio 
receiver  in  the  front  unit  shall  comply 
with  the  applicable  regulatory 
requirements  of  the  Federal 
Communications  Commission  (FCC) 
and  use  a  transmission  format 
acceptable  to  the  FCC. 

(2)  If  power  is  supplied  by  one  or 
more  batteries,  the  operating  life  shall 
be  a  minimum  of  36  hours  at  -  4  °F 
(-20  ®C). 

(h)  Inspection  and  testing.  (1)  After 
each  installation  of  either  the  front  or 
rear  unit  of  an  end-of-train  device,  or 
both,  the  railroad  shall  determine  that 
the  identification  code  entered  into  the 
front  unit  is  identical  to  the  unique 
identification  code  on  the  rear-of-train 
unit. 

(2)  After  each  installation,  the 
functional  capability  of  the  end-of-train 
device  shall  be  determined  at  the  point 
of  installation,  after  charging  the  train, 
by  comparing  the  quantitative  value 
displayed  on  the  fi’ont  unit  with  the 
quantitative  value  displayed  on  the  rear 
unit  or  on  an  air  gauge.  The  end-of-train 
device  shall  not  be  used  if  the  difference 
between  the  two  readings  exceeds  three 
psi. 


(3)  The  telemetry  equipment  shall  be 
calibrated  for  accuracy  according  to  the 
manufactxirer’s  specifications  at  least 
every  365  days.  A  weather  resistant 
sticker  or  other  durable  means  to  mark 
the  device  with  the  date  of  the  last 
calibration,  the  location  where  the 
calibration  was  made,  and  the  name  of 
the  person  doing  the  calibration  shall  be 
affixed  to  the  outside  of  both  the  front 
unit  and  the  rear  unit. 

§  232. 117  T wo-way  end-of-trai  n  device 
standards. 

In  addition  to  the  features  of  the  one¬ 
way  end-of-train  device  described  in 
§  232.115,  except  tho^e  included  in 
§  232.115(b)(3),  a  two-way  end-of-train 
device  shall  include  the  following 
features: 

(a)  An  emergency  brake  application 
command  from  the  front  unit  shall 
activate  the  emergency  air  valve  at  the 
rear  of  the  train  within  one  second. 

(b)  The  rear  unit  shall  send  an 
acknowledgment  message  to  the  front 
unit  immediately  upon  receipt  of  a 
brake  application  command.  The  front 
unit  shall  listen  for  this 
acknowledgment  and  repeat  the  brake 
application  command  if  the 
acknowledgment  is  not  correctly 
received. 

(c)  The  rear  unit,  on  receipt  of  a 
properly  coded  command,  shall  open  a 
valve  in  the  brake  line  and  hold  it  open 
for  a  minimum  of  15  seconds.  This 
opening  of  the  valve  shall  cause  the 
brake  line  to  vent  to  the  exterior. 

(d)  The  valve  opening  and  hose 
diameter  shall  have  a  minimum 
diameter  of  %  inch  to  effect  an 
emergency  brake  application. 

(e)  Restoring  of  the  braking  function 
(recharging  the  air  brake  system)  shall 
be  enabled  automatically  by  the  rear 
equipment,  no  more  than  60  seconds 
after  it  has  initiated  an  emergency. 

(f)  The  front  unit  shall  have  a 
manually  operated  switch  which,  when 
activated,  shall  initiate  an  emergency 
brake  transmission  command  to  the  rear 
unit.  The  switch  shall  be  labelled 
“Emergency”  and  shall  be  protected  so 
that  there  will  exist  no  possibility  of 
accidental  activation. 

(g)  The  availability  of  the  front-to-rear 
commimications  link  shall  be  checked 
automatically  at  least  every  10  minutes. 

(h)  Means  shall  be  provided  to 
confirm  availability  and  proper 
functioning  of  the  emergency  valve. 

(i)  Means  shall  be  provided  to  arm  the 
front  and  rear  units  to  ensure  the  rear 
unit  responds  only  to  an  emergency 
command  from  its  associated  front  unit. 


Subpart  C— Qualifications  for 
Personnel  Who  Inspect,  Maintain,  and 
Test  Train  Brake  Systems 

§  232.201  Tiain  brake  system  training 
program  requirements. 

(a)  Except  as  provided  by  paragraph 
(c)  of  this  section,  each  railroad  shall 
develop,  implement,  and  make  available 
to  FRA  upon  request  a  written  program 
to  train  and  qualify  all  personnel, 
including  contract  personnel, 
responsible  for  the  inspection,  testing, 
and  maintenance  of  train  brake  systems. 
This  program  shall: 

(1)  Incorporate  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  for  employees  and  contract 
personnel  who  inspect,  test,  and 
maintain  train  brake  systems. 

(2)  Be  tailored  to  the  specific 
operating  conditions  of  each  railroad; 

(3)  Be  tailored  to  the  specific 
equipment  operated  by  each  railroad; 

(4)  Specify  the  railroad’s  refresher 
training  requirements  for  employees  to 
remain  qualified; 

(5)  Keep  accurate  records  on  the 
current  qualification  status  of 
employees  and  contract  personnel  that 
inspect,  test,  or  maintain  train  brake 
systems; 

(6)  Notify  employees  and  contract 
personnel  of  their  current  qualification 
status; 

(7)  Be  made  available  for  review  by 
FRA  upon  request;  and 

(8)  Be  updated  to  include  new  train 
brake  system  technology  as  it  is 
introduced  by  the  railroad. 

(b)  Before  implementing  a  training 
program  under  paragraph  (a)  of  this 
section,  a  railroad  shall  certify  to  FR.4 
in  writing  that  its  training  program 
complies  with  paragraph  (a). 

(c)  Railroads  developing  train  brake 
system  training  programs  which  are 
inconsistent  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  shall  submit  those  programs  to 
FRA’s  Office  of  Safety  and  receive 
FRA’s  written  approval  prior  to 
implementing  the  programs, 

§  232.202  General  qualifications  for  train 
brake  system  maintenance  personnel. 

(a)  All  personnel,  including  contractor 
personnel,  responsible  for  the  repair  or 
preventive  maintenance  of  a  specific 
train  brake  system  shall  have  the 
following  technical  knowledge: 

(1)  A  comprehensive  technical 
knowledge  of  how  the  specific  train 
brake  system  functions; 

(2)  An  in-depth,  comprehensive 
knowledge  of  how  to  troubleshoot,  test, 
and  repair  the  specific  train  brake 
system;  and 

(3)  An  understanding  of  the 
manufacturer’s  technical  literature  that 
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applies  to  the  specific  train  brake 
system. 

(b)  All  personnel,  including 
contractor  personnel,  responsible  for  the 
repair  or  preventive  maintenance  of  a 
specific  train  brake  system  shall  know 
how  the  Train  Brake  System  Safety 
Standards  contained  in  this  part  apply 
to  the  specific  train  brake  systems  that 
they  maintain. 

§  232.203  General  qualifications  for  train 
brake  system  inspection  and  test 
personnel. 

(a)  The  general  qualifications  for  all 
personnel,  including  contractor 
personnel,  responsible  for  train  brake 
system  inspections  and  tests  on  trains 
permitted  to  travel  farther  than  500 
miles  between  train  brake  system  tests 
are  identical  to  those  contained  in 
§232.202. 

(b)  All  personnel  performing  Class  1 
and  Class  2  tests  on  conventional  fireight 
trains  restricted  to  500  miles  between 
required  train  brake  system  tests  shall, 
at  a  minimum: 

(1)  Have  a  broad,  general 
understanding  of  how  the  specific  train 
brake  system  being  inspect^  and  tested 
functions; 

(2)  Know  how  the  Train  Brake  System 
Safety  Standards  contained  in  this  part 
apply  to  the  specific  train  brake  system; 
and 

(3)  Know  how  to  properly  perform 
Class  1  and  Class  2  tests  of  the 
equipment  to  which  they  are  assigned; 
and 

(4)  At  a  minimum  possess  the 
qualifications  set  forth  in  §  232.211. 

§  232.205  Qualifications  for  train  brake 
system  supervisor. 

A  qualified  train  brake  system 
supervisor  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to 
supervise  the  work  of  personnel  who 
test,  inspect,  and  maintain  train  brake 
systems  by  successfully  completing  a 
training  program  designed  in 
accordance  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  or  a  training  program  approved  by 
FRA  under  §  232.201(c). 

§  232.207  Qualifications  for  train  brake 
system  mechanical  inspector. 

A  qualified  brake  system  mechanical 
inspector  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to  test, 
inspect,  and  maintain  the  mechanical 
parts  of  train  brake  systems  as  required 
in  the  Train  Brake  System  Safety 
Standards  by  successfully  completing  a 
training  program  designed  in 
accordance  with  the  minimum  training 
and  experience  guidelines  issued  by 
FRA  or  a  training  program  approved  by 
FRA  under  §  232.201(c). 


§  232.209  Qualifications  for  train  brake 
system  electronic  inspector. 

A  qualified  brake  system  electronic 
inspector  shall  have  demonstrated  the 
knowledge  and  skills  necessary  to 
inspect,  test,  and  maintain  the 
electronic  parts  of  train  brake  systems  as 
required  in  the  Train  Brake  System 
Safety  Standards  by  successfully 
completing  a  training  program  designed 
in  accordance  with  the  minimum 
training  and  experience  guidelines 
issued  by  FRA  or  a  training  program 
approved  by  FRA  under  §  232.201  (c). 

§  232.21 1  Specific  qualifications  for  train  _ 
crew  member. 

A  qualified  train  crew  member  shall 
have  demonstrated  the  knowledge  and 
skills  necessary  to  inspect  or  to  test  the 
mechanical  parts  of  train  brake  systems 
as  required  in  the  Train  Brake  System 
Safety  Standards  by  successfully 
completing  a  training  program  designed 
in  accordance  with  the  minimum 
training  and  experience  guidelines 
issued  by  FRA  or  a  training  program 
approved  by  FRA  under  §  232.201(c). 

§  232.21 3  Person  nel  qualification  records 
and  notification. 

(a)  Railroads  shall  keep  adequate 
records  to  demonstrate  the  current 
qualification  status  of  all  of  its 
personnel — including  contract 
personnel — assigned  to  inspect,  test,  or 
maintain  train  brake  systems.  These 
records  shall  include  the  following 
information  concerning  each  such 
employee  of  the  railroad  or  of  a 
contractor  for  the  railroad: 

(1)  The  name  of  the  railroad  employee 
or  contractor  employee; 

(2)  The  dates  tnat  each  training  course 
was  completed; 

(3)  The  content  of  each  training 
course  completed; 

(4)  The  scores  on  each  test  taken  to 
demonstrate  proficiency; 

(5)  A  description  of  how  experience 
guidelines  are  met; 

(6)  A  record  that  the  railroad 
employee  or  contractor  employee  was 
notified  of  his  or  her  current 
qualification  status  and  of  any 
subsequent  changes  to  that  status; 

(7)  The  type  of  equipment  the  person 
is  qualified  to  inspect,  test,  or  maintain; 

(8)  A  statement  signed  by  the 
railroad’s  chief  mechanical  officer  that 
the  person  meets  the  minimum 
qualification  standards  as  set  forth  in 
this  subpart;  and 

(9)  The  date  that  the  person’s  status  as 
qualified  expires  due  to  the  need  for 
refresher  training. 

(b)  Railroads  shall  notify  all  personnel 
described  in  paragraph  (a)  of  this 
section  of  their  current  qualification 
status. 


§  232.21 5  Performance  of  tests, 
inspections,  and  maintenance. 

(a)  Qualified  train  crew  members  are 
permitted  to  perform  Class  1  or  Class  2 
tests  only  on: 

(1)  Conventional  freight  trains 
restricted  to  500  miles  between  required 
train  brake  system  tests;  or 

(2)  Excursion  trains  restricted  to  a 
maximum  operating  speed  of  30  mph 
and  a  maximum  travel  distance  of  250 
miles  between  required  train  brake 
system  tests. 

(b)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  single  car  tests  or  single 
unit  train  tests. 

(c)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  Class  1  tests  on  passenger 
trains,  commuter  trains,  and 
intermediate  speed  fireight  trains. 

(d)  Only  qualified  train  brake  system 
mechanical  or  electronic  inspectors 
shall  perform  Class  1  tests  on 
conventional  freight  trains  that  qualify 
to  travel  more  than  500  miles  between 
required  train  brake  system  tests. 

(e)  Only  quafified  train  brake  system 
supervisors  shall  perform  spot  checks  of 
train  brake  system  inspections,  tests, 
and  maintenance. 

(f)  Only  qualified  train  brake  system 
mechanical  and  electronic  inspectors 
shall  maintain  train  brake  systems. 


(a)  Railroads  shall  maintain 
locomotive  brake  systems  in  a  safe  and 
suitable  condition  for  service. 

(b)  As  part  of  each  locomotive 
Calendar  Day  Inspection  required  under 
§  229.21(a)  of  this  chapter,  an  inspection 
of  the  locomotive  brake  system  shall  be 
made.  At  a  minimum,  this  inspection 
shall  determine  that: 

(1)  The  automatic,  independent  brake 
valve  shall  function  as  intended; 

(2)  Gauges  shall  operate  as  intended; 

(3)  Brake  rigging  shall  operate  as 
intended; 

(4)  Brakes  shall  be  properly  adjusted; 

(5)  When  released,  brake  pads  or 
shoes  shall  not  be  in  contact  with 
braking  surfaces; 

(6)  All  cutout  cocks,  valves,  and 
related  cables  or  hoses  shall  be  in  good 
condition  and  in  the  correct  position  for 
operation; 


Subpart  D — Inspection  and  Test 
Standards  for  Conventional  Freight 
Train  Brake  Systems 

§232.301  Applicability. 

This  subpart  applies  to  all 
conventional  freight  locomotives  and 
trains. 

§  232.303  Locomotive  brake  inspection 
and  test  standards. 
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(7)  All  air  brake  pressures  shall  be 
properly  regulated; 

(8)  The  air  brake  system  shall 
properly  respond  to  an  emergency 
application;  and 

(9)  Air  compressors  shall  stop,  start, 
unload,  and  load  at  no  more  than  five 
psi  greater  than  the  maximum  working 
pressure  set  by  the  railroad. 

(c)  Main  reservoirs. 

(1)  Except  as  provided  in  paragraph 

(c)(3)  of  this  section,  before  it  is  put  in 
service  and  at  intervals  that  do  not 
exceed  736  calendar  days,  each  main 
reservoir  other  than  an  aluminum 
reservoir  shall  be  subjected  to  a 
hydrostatic  pressure  of  at  least  25 
percent  more  than  the  maximum 
pressure  fixed  by  the  chief  mechanical 
officer.  The  test  date,  place,  and 
pressure  shall  he  recorded  on  Form  F 
6180.49A,  and  the  person  performing 
the  test  and  that  person’s  supervisor 
shall  sign  the  form. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  each  main 
reservoir  other  than  an  aluminum 
reservoir  shall  be  hammer  tested  over  its 
entire  surface  while  the  reservoir  is 
empty,  at  intervals  that  do  not  exceed 
736  calendar  days.  The  test  date  and 
place  shall  be  recorded  on  Form  F 
6180.49A,  and  the  person  performing 
the  test  and  that  person’s  supervisor 
shall  sign  the  form. 

(3)  Each  welded  main  reservoir 
originally  constructed  to  withstand  at 
least  five  times  the  maximum  working 
pressure  fixed  by  the  chief  mechanical 
officer  may  be  drilled  over  its  entire 
surface  with  telltale  holes  that  are  three- 
sixteenths  of  an  inch  in  diameter.  The 
holes  shall  be  spaced  not  more  than  12 
inches  apart,  measured  both 
longitudinally  and  circumferentially, 
and  drilled  from  the  outer  surface  to  an 
extreme  depth  determined  by  the 
formula: 

D=(.6PR/(S=0.6P))  where: 

D=extreme  depth  of  telltale  holes  in 
inches  but  in  no  case  less  than  one- 
sixteenth  inch; 

P=certified  working  pressure  in  psi; 
S=one-fifth  of  the  minimum  specified 
tensile  strength  of  the  material  in 
psi;  and 

R=inside  radius  of  the  reservoir  in 
inches. 

One  row  of  holes  shall  be  drilled 
lengthwise  of  the  reservoir  on  a  line 
intersecting  the  drain  opening.  A 
reservoir  so  drilled  does  not  have  to 
meet  the  requirements  of  paragraph 
(b)(1)  and  (b)(2)  of  this  section,  except 
the  requirements  for  a  hydrostatic  test 
before  it  is  placed  in  service.  Whenever 
any  such  telltale  hole  shall  have 
penetrated  the  interior  of  any  reservoir. 


the  reservoir  shall  be  permanently 
withdrawn  fi’om  service.  A  reservoir 
now  in  use  may  be  drilled  in  lieu  of  the 
tests  provided  for  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  but  it  shall 
receive  a  hydrostatic  test  before  it  is 
returned  to  use. 

(4)  Railroads  may  develop  equivalent 
non-destructive  tests  for  main 
reservoirs.  If  approved  by  the  FRA, 
railroads  may  use  the  equivalent  tests  in 
place  of  the  main  reservoir  tests 
described  in  §  232.303  (c)(1),  (c)(2)  and 
(c)(3). 

(d)  Air  gauges.  (1)  All  gauges  or 
transducer-driven  displays  of  air  gauges 
used  by  the  engineer  for  braking  die 
train  or  locomotive,  except  load  meters 
used  in  conjunction  with  an  auxiliary 
brake  system,  shall  be  tested  by 
comparison  with  a  dead-weight  tester  or 
a  test  gauge  designed  for  that  purpose. 

(2)  Tests  shall  be  performed  not  less 
frequently  than  once  each  92  days. 

(e)  Trip  tests.  A  locomotive  engineer 
shall  know  before  each  trip  that  die 
locomotive  brakes  and  devices  for 
regulating  all  pressures,  including  but 
not  limited  to  the  automatic  and 
independent  brake  valves,  operate  as 
intended  and  that  the  water  and  oil  have 
been  drained  firom  the  air  brake  system. 

(f)  Brake  system  maintenance.  (1) 
Locomodve  brake  equipment  shall  be 
cleaned,  repaired  and  tested  at  intervals 
not  to  exceed  the  following  schedule: 


Device 


368 

days 


736 

days 


1104 

days 


Brake  system  fitters/  X 

dirt  collectors  in 
main  reservoir  sys¬ 
tem. 

26-L  Brake  Equip¬ 
ment  devices. 

Other  than  26-L  X 


X 


brake  cylinder  relay 
valves,  main  res¬ 
ervoir  safety 
vaives,  feed  and 
reducing  valves  (in¬ 
cluding  related  dirt 
collectors  and  fil¬ 
ters). 

All  other  brake  sys¬ 
tem  operating  por¬ 
tions  and  related 
dirt  collectors  and 
filters. 


X 


■  (2)  The  date  and  place  of  the  cleaning, 
repairing,  and  testing  shall  be  recorded 
on  Form  FRA  61 86-49 A,  and  the  person 
performing  the  work  and  that  person’s 
supervisor  shall  sign  the  form.  A  record 
of  the  parts  of  the  air  brake  system  that 
are  cleaned,  repaired,  and  tested  shall 
he  kept  in  the  railroad’s  files  or  in  the 
cab  of  the  locomotive. 


(3)  At  its  option,  a  railroad  may 
fragment  the  work  required  by 
paragraph  (f)  of  this  section.  In  that 
event,  a  separate  air  brake  record  shall 
be  meiintained  under  a  transpiarent  cover 
in  the  cab.  The  air  brake  record  should 
include  the  locomotive  number,  a  list  of 
the  air  brake  components,  and  the  date 
and  place  of  the  inspection  and  test  of 
each  component.  The  signature  of  the 
person  performing  the  work  and  the 
signature  of  that  person’s  supervisor 
shall  be  included  for  each  component. 

A  duplicate  record  shall  be  maintained 
in  the  railroad’s  files. 

(g)  Leakage.  (1)  Leakage  from  the  main 
reservoir  and  related  piping  may  not 
exceed  an  average  of  3  psi  per  minute 
for  3  minutes  after  the  pressure  has  been 
reduced  to  60  percent  of  the  maximum 
pressure. 

(2)  Brake  pipe  leakage  may  not  exceed 
5  psi  per  minute  after  a  reduction  of  20 
psi  has  been  made  from  brake  pipe  air 
pressure  of  not  less  than  80  psi. 

(3)  With  a  20-psi  brake  pipe  reduction 
at  maximum  br^e  pipe  pressure  and 
with  communication  to  Ae  brake 
cylinders  closed,  the  brakes  shall 
remain  applied  at  least  5  minutes. 

(h)  Handbrakes.  On  locomotives  so 
equipped,  handbrakes,  parts,  and 
connections  shall  be  inspected  every 
368  days,  and  necessary  repairs  made. 
The  date  of  inspection  shall  be  recorded 
on  Form  FRA  6180-49A. 

§  232.305  Written  procedures  for 
conventional  freight  train  brake  system 
tests. 

A  railroad  shall  develop,  implement, 
and  make  available  to  FRA  upon  request 
written  test  procedures  for  correctly 
performing  all  train  brake  system  tests 
for  conventional  freight  trains  operated 
by  that  railroad.  At  a  minimum,  these 
procedures  shall  include: 

(a)  Instructions  for  performing  the 
tasks  contained  in  §  232.303(e) 
regarding  locomotive  brake  inspection 
and  tests. 

(b)  Instructions  for  performing  the 
tasks  contained  in  §  232.309(a) 
regarding  Class  1  brake  system  tests. 

(c)  Instructions  for  performing  the 
tasks  contained  in  §  232.315(a) 
regarding  Class  2  brake  system  tests. 

(d)  Instructions  for  performing  the 

tasks  contained  in  §  232.317  regarding 
transfer  brake  system  tests.  ’ 

(e)  Instructions  for  performing  the 
tasks  contained  in  §  232.319  regarding 
running  tests. 

(f)  The  steps  outlined  in  §  232.903(d) 
for  equipment  that  includes  new  brake 
system  technology. 

(g)  The  procedures  for  maintaining 
records  of  brake  system  tests  aboard  the 
trains. 
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§  232.307  Events  requiring  the 
perfoimance  of  a  Ciass  1  train  brake  system 
test 

(a)  All  conventional  freight  trains 
shall  receive  a  Class  1  brake  system  test 
as  described  in  §  232.309  prior  to 
departing  any  initial  terminal  point  for 
that  train.  Initial  terminal  points  include 
the  following: 

(1)  The  point  of  origin  of  the  train; 
and 

(2)  A  point  where  the  train  is  required 
to  have  a  new  Class  1  test  because  the 
train  has  travelled  the  maximum 
permissible  distance  since  its  last  Class 
1  train  brake  system  test. 

(b)  All  cars  added  to  a  train  that  have 
not  had  a  Class  1  test  as  a  block  or  have 
been  disconnected  from  a  charging 
device  (a  source  of  compressed  air)  for 
more  than  four  hours  shall  be  subjected 
to  a  Class  1  test  when  added  to  the  train. 
A  Class  2  test  shall  then  be  performed 
on  the  entire  new  train. 

(c)  The  following  criteria  shall  be 
used  to  determine  when  the  next  new 
Class  1  test  is  required  for  a  train: 

(1)  If  a  railroad  does  not  maintain 
adequate  records  to  determine  the  most 
stringent  criteria  that  apply  to  a  train, 
the  train  shall  not  travel  more  than  500 
miles  between  required  Class  1  tests.  To 
be  “adequate,”  these  records  shall 
include: 

(1)  When  and  where  each  block  of  cars 
is  added  to  the  train. 

(ii)  When  and  where  the  last  Class  1 
brake  system  test  was  performed  on 
each  block  of  cars. 

(iii)  The  name  and  qualifications  of 
the  brake  system  inspector  performing 
the  most  recent  Class  1  brake  system  test 
on  each  block  of  cars. 

(iv)  The  distance  each  block  of  cars 
hab  travelled  since  its  last  Class  1  test. 

(v)  The  limitations  each  block  of  cars 
places  on  the  distance  the  train  may 
travel  until  its  next  Class  1  brake  system 
test  is  required. 

(2)  If  the  configuration  of  the  train 
changes,  the  most  stringent  criteria  that 
applies  to  a  subset  of  the  cars 
comprising  the  train  shall  apply  to  the 
train  as  a  whole. 

(3)  The  criteria  given  in  §  232.311(a) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  only  500  miles  between 
Class  1  train  brake  system  tests. 

(4)  The  criteria  given  in  §  232.311(b) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  up  to  1,500  miles 
between  Class  1  train^brake  system  tests. 

(5)  The  criteria  given  in  §  232.311(c) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  up  to  2,500  miles 
between  Class  1  train  brake  system  tests. 

(6)  The  criteria  given  in  §  232.311(d) 
shall  be  used  to  determine  if  a  train  is 
eligible  to  travel  up  to  3,500  miles 
between  Class  1  train  brake  system  tests. 


§  232.309  Required  tasks  of  Class  1  train 
brake  system  test 

(a)  Class  1  brake  tests  of  conventional 
freight  train  air  brake  systems  shall  be 
conducted  at  locations  described  in 
§  232.305,  and  shall  at  a  minimum 
consist  of  the  following  tasks  and 
requirements: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute  or  air  flow 
greater  than  60  cubic  feet  per  minute 
(CFM). 

(1)  The  brake  pipe  leakage  test  shall  be 
conducted  as  follows: 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve  on  the  locomotive, 
but  to  not  less  than  75  psi,  as  indicated 
by  an  accurate  gauge  or  end-of-train 
device  at  the  rear  end  of  train; 

(B)  Upon  receiving  the  signal  to  apply 
brakes  for  test,  make  a  20-psi  brake  pipe 
service  reduction;  emd 

(C)  With  the  brake  valve  lapped  and 
the  pressure  maintaining  feature  cut  out 
(if  so  equipped)  and  after  waiting  45-60 
seconds,  note  the  brake  pipe  leakage  as 
indicated  by  the  brake-pipe  gauge  in  the 
locomotive. 

(ii)  When  locomotives  are  equipped 
with  a  26-L  brake  valve  or  equivalent, 

a  railroad  may  use  the  Air  Flow  Method 
Test  as  an  alternate  to  the  brake  pipe 
leakage  test.  Perform  the  Air  Flow 
Method  (AFM)  Test  as  follows; 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed¬ 
regulating  valve,  but  to  not  less  than  75 
psi,  as  indicated  by  an  accurate  gauge  or 
device  at  rear  end  of  train;  and 

(B)  Measure  air  flow  as  indicated  by 
a  calibrated  air  flow  indicator. 

(iii)  The  air  flow  indicator  shall  be 
calibrated  for  accuracy  at  periodic 
intervals  not  to  exceed  92  days.  The  air 
flow  indicator  calibration  test  orifices 
shall  be  calibrated  at  temperatures  of 
not  more  than  20  degrees  Fahrenheit. 

Air  flow  indicators  shall  be  accurate  to 
within  ±  3  standard  cubic  feet  per 
minute  (cfm). 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  the  car  if  necessary,  so  as  to  be 
able  to  examine  and  observe  the 
functioning  of  all  moving  parts  of  the 
brake  system  on  each  car. 

(3)  Angle  cocks  shall  be  properly 
positioned. 

(4)  The  brakes  shall  apply  and  remain 
applied  imtil  a  release  of  the  air  brakes 
has  been  initiated. 

(5)  Piston  travel  shall  be  within  7  to 
9  inches  for  8V2-inch  and  10-inch 
diameter  brake  cylinders  or  within  the 
piston  travel  stencilled  or  marked  on  car 
or  badge  plate  for  other  types. 


(6)  Brake  rigging  shall  not  bind  or  foul 
so  as  to  impede  the  force  delivered  to 
the  brake  shoes. 

(7)  All  parts  of  the  brake  equipment 
shall  be  properly  secured.  On  freight 
cars  where  the  bottom  rod  passes 
through  the  truck  bolster  or  is  secured 
with  cotter  keys  equipped  with  a 
locking  device  to  prevent  their 
accidental  removal,  bottom  rod  safety 
supports  are  not  required. 

(8)  Brake  shoes/ pads  shall  be  aligned 
with  the  tread  of  the  wheel  or  the  disc- 
brake  bearing  surface. 

(9)  Brake  shoes/pads  shall  have 
adequate  wear  material  to  complete  the 
intended  trip  in  accordance  with 
§32.15(m). 

(10)  Wheels  shall  be  free  of  cracks  as 
defined  in  §  232.5. 

(11)  When  release  signal  is  given,  the 
brake  on  each  car  shall  be  inspected  to 
verify  that  it  did  release.  Train  speed 
shall  not  exceed  10  MPH  if  a  “roll-by” 
inspection  of  the  brake  release  is 
performed. 

(12)  The  empty/load  device  shall 
respond  as  intended. 

(13)  If  the  train  is  equipped  with  an 
end-of-train  device,  the  device  shall 
respond  as  intended. 

(14)  If  the  train  is  equipped  with  an 
end-of-train  device,  a  comparison  check 
shall  be  made  to  ensure  that  the  head- 
end  pressure  reading  is  within  ±  3  psi 
of  the  rear-end  pressure  reading.  The 
rear  imit  of  the  end-of-train  device  shall 
be  installed  on  the  rear  of  the  train 
when  this  check  is  performed. 

(b)  Prior  to  departure  of  a  train,  a 
railroad  shall  determine  that  the 
locomotive  brakes  and  train  brake 
control  devices  operate  as  intended. 

(c)  Prior  to  departure  of  a  train,  a 
railroad  shall  determine  that  oil  and 
water  have  been  drained  from  the  air 
brake  system. 

(d)  Class  1  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  1  test 
procedures  developed  in  accordance 
with  the  process  given  in  Subpart  J  of 
this  part  for  that  technology. 

(e)  A  train  equipped  with  a  two-way 
end-of-train  device  or  its  equivalent 
shall  not  depart  from  a  point  of  origin 
unless: 

(1)  The  device  is  capable  of  initiating 
a  power  brake  application  from  the  rear 
of  the  train,  and 

(2)  The  batteries  of  the  device  are 
charged  to  at  least  75  percent  of  watt- 
hour  capacity. 

(f)  When  cars  which  have  not  been 
previously  charged  and  tested  as 
prescribed  by  paragraph  (a)  (1)  through 
(14)  of  this  section  are  added  to  a  train, 
such  cars  shall  either  be  given 
inspection  and  tests  in  accordance  with 
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paragraph  (a)(1)  through  (14)  or  tested  as 
prescribed  by  paragraph  (a)  (1)  through 

(4)  of  this  section  prior  to  departure  in 
which  case  these  cars  must  be  inspected 
and  tested  in  accordance  with  paragraph 

(a)  (1)  through  (14)  at  the  next  terminal 
where  facilities  are  available  for  such 
attention. 

§  232.31 1  Distance  between  required  Class 
1  train  brake  system  tests. 

(a)  500-mile  train  movement.  A  train 
shall  not  be  operated  for  more  than  500 
miles  from  a  point  where  it  receives  a 
Class  1  brake  test  if  any  one  or  more  of 
the  following  conditions  exist: 

(1)  The  Class  1  brake  test  is  performed 
by  a  qualified  train  crew  member  who 
meets  the  qualifications  given  in 

§  232.211.  This  option  is  available  only 
for  conventional  freight  trains.  Class  1 
brake  tests  on  all  other  types  of  trains 
shall  be  performed  by  hilly  qualified 
brake  system  inspectors  who  meet  the 
qualification  requirements  of  §  232.207 
and  §  232.209,  as  applicable. 

(2)  Spot  checks,  meeting  the 
frequency  requirements  of  §  232.15(i),  of 
the  Class  1  test  are  not  performed  by 
qualified  train  brake  system  supervisor 
who  meets  the  qualification 
requirements  of  §  232.205. 

(3)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter,  of  greater 
than  five  percent. 

(4)  The  train  picks  up  individual  cars 
enroute  or  more  than  one  block  of 
previously  tested  cars  is  added  to  the 
train. 

(5)  The  train  contains  a  block  of  cars 
whose  previous  Class  1  brake  system 
test  was  performed  by  a  qualified  train 
crew  member. 

(6)  The  railroad  does  not  have  a 
periodic  freight  brake  and  single  car  test 
program  in  place  that  meets  all  the 
requirements  of  this  part. 

(b)  1,500-mile  train  movements.  A 
train  may  be  operated  up  to  1,500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  The  Class  1  brake  test  on  that  train 
is  performed  by  a  qualified  train  brake 
system  inspector  who  meets  the 
requirements  of  §  232.207  (for 
mechanical  inspectors)  or  §  232.209 
(when  an  electronic  inspector  is 
required). 

(2)  For  freight  trains  only,  a  pre¬ 
departure  freight  car  safety  ins|>ection  is 
performed  in  accordance  with 

§  215.13(b)  of  this  chapter  by  an 
inspector  meeting  the  qualifications  of 
§  215.11  of  this  chapter.  This  inspection 
shall  be  performed  on  all  cars. 
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(3)  A  record  of  all  brake  tests 
performed  on  the  train  is  available  to 
the  train  crew. 

(4)  A  Qualified  Train  Brake  System 
Supervisor,  meeting  the  qualification 
requirements  of  §  232.205,  performs 
frrequent  spot  checks  of  the  Class  1  tests 
in  accordance  with  §  232.15(i). 

(5)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter  of  less  than 
five  percent  on  outboimd  trains. 

(6)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for: 

(i)  At  most,  the  addition  of  a  single 
block  of  previously  tested  cars  (where 
the  previous  Class  1  test  was  performed 
by  qualified  brake  system  inspector)  that 
has  been  disconnected  from  a  charging 
device  for  less  than  four  hours.  The 
block  of  cars  added  shall  not  have 
travelled  a  distance  from  the  point  of  its 
last  Class  1  inspection  that,  when  added 
to  the  remaining  distance  of  haul  for  the 
train  picking  it  up,  exceeds  1,500  miles; 
or 

(ii)  The  removal  of  defective  cars  in 
accordance  with  §  232.17. 

(7)  The  railroad  can  demonstrate  a 
quality  periodic  freight  brake  and  single 
car  test  program  according  with 

§  232.319  which  meets  all  the 
requirements  of  this  part.  Each  car  in 
the  train  shall  be  stencilled  with  the 
date  that  the  next  periodic  freight  brake 
test  is  due,  in  accordance  with  subpart 
G  of  this  part,  and  no  car  shall  be  past 
due  for  a  periodic  freight  brake  test. 

(8)  If  the  train  is  to  proceed  beyond 

1.500  miles,  a  new  Class  1  brake  test 
shall  be  performed. 

(c)  2,500-mile  train  movements.  A 
train  may  be  operated  up  to  2,500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  All  the  requirements  stated  in 
paragraph  (b)  of  this  section  necessary 
to  qualify  the  train  to  travel  1,500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for, 
at  most,  the  changing  of  motive  power 
and  the  removal  of  defective  cars  in 
accordance  with  §  232.17. 

(3)  The  railroad  informs  FRA  in 
writing,  prior  to  movement  of  the  train, 
of  its  intention  to  operate  a  train  up  to 

2.500  miles  between  required  Class  1 
train  brake  systems  tests.  For  each  train, 
the  information  provided  to  FRA  Office 
of  Safety  Enforcement  shall  include: 

(i)  The  nature  of  the  service  to  be 
provided; 

(ii)  The  type  of  equipment  to  be  used; 
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(iii)  The  frequency  of  the  service  and 
estimated  annual  mileage  for  the 
equipment  used;  and 

(iv)  A  description  of  how  the  criteria 
to  quali^  the  train  will  be  met. 

(4)  If  the  train  is  to  proceed  beyond 

2.500  miles,  a  new  Class  1  brake  test 
shall  be  performed. 

(d)  3,500-mile  train  movements.  A 
train  may  be  operated  up  to  3,500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  all  of  the  following 
conditions  are  met: 

(1)  All  the  requirements  stated  in 
paragraph  (c)  of  this  section  necessary  to 
qualify  the  train  to  travel  2,500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  is  equipped  with  reliable 
brake-pad  thickness  sensors  that  are  in 
ciurent  calibration,  that  are  operational, 
and  that  provide  a  warning  to  the  train 
brake  control  system  when  brake  pads 
reach  the  wear  limit. 

(3)  The  train  is  equipped  with  reliable 
brake-application  force  sensors  that  are 
in  current  calibration,  that  are 
operational,  and  that  provide  a  warning 
to  the  train  brake  control  system  when 
brake  application  force  is  not  adequate 
for  effective  brakes. 

(4)  The  train  brake  system  is  computer 
controlled,  and  the  computer  is  capable 
of  conducting  automated  tests  and 
monitoring  of  the  train  brake  system. 

See  §232.113. 

(5)  The  railroad  uses  the  brake  system 
sensors  and  controlhng  computer  to 
conduct  an  automated  initial  terminal 
inspection  of  the  train.  See  §  232.113(f). 

(6)  The  automated  tests  are 
supplemented  with  human  inspection 
to  do  spot  check  verification  of  the 
results  of  the  automated  tests. 

(7)  The  onboard  computer  controlling 
the  brake  system  continuously  monitors 
and  reports  the  status  of  the  train  brake 
system. 

(e)  A  railroad  that  opts  to  oiierate  a 
train  up  to  1,500  miles,  2,500  miles,  or 

3.500  miles  between  required  Class  1 
train  brake  system  tests  shall  maintain 
adequate  test  records  on  each  such  train 
to  demonstrate  that  the  conditions 
specified  in  paragraph  (b),  (c),  or  (d)  of 
this  section  have  been  met.  These 
records  shall  be  retained  for  a  period  of 
no  less  than  one  year  and  shall  be  made 
available  to  FRA  upon  request. 

§  232.31 3  Events  requiring  the 
performance  of  a  Cla^  2  train  brake  system 
test 

Class  2  brake  tests  shall  be  performed 
to  test  the  train  brake  system  of  trains 
that  have  changed  configuration.  Class  2 
tests  shall  be  performed  under  any  of 
the  following  conditions: 

(a)  Where  a  locomotive  or  a  caboose 
is  changed,  or  where  a  block  of  cars  is 
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cut  off  from  the  rear  end  or  head  end  of 
a  train  and  the  configuration  of  the  train 
is  otherwise  unchanged; 

(b)  After  the  Class  1  test  when  one  or 
more  blocks  of  cars  are  added  to  a  train; 

(c)  Where  blocks  of  cars  that  are 
eligible  for  further  travel  since  receiving 
their  last  Class  1  test  and  have  not  been 
off  air  for  more  than  four  hours  are 
added  to  a  train  otherwise  eligible  for 
further  travel  since  its  last  Class  1  test; 
or 

(d)  Where  a  train,  providing  repetitive 
service,  otherwise  eligible  for  further 
travel  before  requiring  a  Class  1  test, 
completes  a  cycle  of  that  repetitive 
service. 

§  232.31 5  Required  tasks  of  Class  2  train 
brake  system  test 

(a)  Class  2  train  brake  system  tests 
shall  be  performed  at  locations 
described  in  §  232.313  and  shall,  at  a 
minimum,  include  the  following: 

(1)  The  train  brake  system  shall  be 
charged  to  within  15  psi  of  the  feed- 
valve  setting  on  the  locomotive,  but  not 
less  than  75  psi,  as  indicated  at  the  rear 
of  the  train  by  gauge  or  telemetry 
device. 

(2)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release. 

(4)  As  an  alternative  to  the  rear  car 
brake  application  and  release  test,  it 
shall  be  determined  that  brake  pipe 
pressure  of  the  train  is  being  reduced  (as 
indicated  by  a  rear  car  gauge  or  end-of- 
train  device)  and  then  that  brake  pipe 
pressure  of  the  train  is  being  restored  (as 
indicated  by  a  rear  car  gauge  or  end-of- 
train  device).  When  a  device  is  used  to 
comply  with  any  test  requirement  in 
this  section,  the  phrase  “brake  pipe 
pressure  of  the  train  is  being  reduced” 
means  a  pressure  reduction  of  at  least  5 
psi,  and  the  phrase  “breike  pipe  pressure 
of  the  train  is  being  restored”  means  a 
pressure  increase  of  at  least  5  psi. 

(5)  The  train  shall  not  proceed  until 
communication  of  brake  pipe  pressure 
changes  is  verified  at  the  end  of  the 
train. 

(b)  Class  2  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  2  test 
procedmes  developed  for  that 
technology  in  accordance  with  the 
procedures  given  in  subpart  J  of  this 
part. 

§  232.31 7  T ransfer  train  brake  system  test 

(a)  Transfer  train  movements  of  less 
than  20  miles  shall  receive  a  test  that, 
at  a  minimum,  includes  the  following: 

(1)  The  air  brake  hoses  shall  be 
coupled  between  all  cars. 


(2)  After  the  brake  system  is  charged 
to  not  less  than  60  psi,  a  20-psi  service 
brake  pipe  reduction  shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  apply  on  each 
car  before  releasing  them  and 
proceeding. 

(b)  A  train  movement  exceeding  20 
miles  or  that  is  not  a  transfer  train  as 
defined  in  §  232.5  shall  have  a  Class  1 
brake  test  in  accordance  with  §  232.309 
prior  to  movement. 

§232.319  Running  test 

When  motive  power  or  engine  crew 
has  been  changed,  a  running  test  on 
each  locomotive  in  the  train  equipped 
with  dynamic  brakes  shall  be  made,  to 
determine  the  condition  of  the  dynamic 
brake,  as  soon  as  the  speed  of  the 
locomotive  or  train  permits. 

§  232.321  Freight  single  car  test  and 
periodic  freight  brake  test 

(a)  A  freight  single  car  test  or  periodic 
freight  brake  test,  as  defined  in  §  232.5, 
shall  be  conducted  on  each  car  with 
conventional  air  brakes  as  required  in 
subpart  G  of  this  part. 

(b)  A  railroad  introducing  new  train 
brake  system  technology  shall  follow 
the  procedures  given  in  Subpart  J  of  this 
part  to  develop  a  freight  single  car  and 
periodic  freight  brake  test  for  the  new 
technology  equivalent  to  the  “freight 
single  car  test”  or  “periodic  freight 
brake  test”  defined  in  §  232.5.  The 

*  periodic  freight  brake  test  and  freight 
single  car  test  shall: 

(1)  Provide  airbrake  testing 
equivalent  to  the  tests  defined  in  this 
section  and  §  232.5; 

(2)  Provide  tests  of  any  new  train 
brake  system  technology  used  that  is  not 
covered  in  §  232.15; 

(3)  Ensure  the  car  or  train  set  brake 
system  is  100  percent  effective  and  is 
functioning  as  designed;  and 

(4)  Incorporate  train  brake  system 
performance  standards  developed  under 
the  guidance  of  §  232.901  where 
applicable. 

§  232.323  Train  brake  system  tests 
conducted  using  yard  air. 

(a)  After  January  1, 1996,  all 
equipment  used  to  produce  yard  air 
shall  be  equipped  with  an  operative  ait 
dryer  capable  of  producing  a  30-degree 
■F  dew-point  depression  at  a  flow  rate  of 
100  cftn. 

(b)  When  a  train  air  brake  system  is 
tested  from  a  yard  test  plant,  an 
engineer’s  brake  valve  or  a  suitable  test 
device  must  be  used  to  provide  any 
increase  or  reduction  of  brake  pipe  air 
pressure  at  the  same,  or  slower,  rate  as 
an  engineer’s  brake  valve,  and  the  yard 
test  plant  must  be  connected  to  the  end 


of  the  train  or  cut  of  cars  that  will  be 
nearest  to  the  hauling  road  locomotive. 

(c)  When  a  yard  test  plant  is  used,  the 
train  air  brake  system  must  be  charged 
and  tested  as  prescribed  by  §  232.309(a) 
and  when  practicable  should  be  kept 
charged  until  road  motive  power  is 
coupled  to  train,  after  which,  an 
automatic  brake  application  and  release 
test  of  air  brakes  on  the  rear  car  shall  be 
made. 

(1)  If  the  cars  are  disconnected  from 
a  supply  of  compressed  air  for  more 
than  four  hours,  before  these  cars  may 
be  added  to  a  train,  they  shall  be 
retested  in  accordance  with 

§  232.309(a). 

(2)  Yard  test  plant  air  pressure  must 
be  90  psi. 

(d)  Yard  test  devices  and  gauges  shall 
be  calibrated  annually.  Gauges  or  other 
devices  providing  air-pressure  control 
shall  be  accurate  to  within  ±3  psi. 

(e)  If  used  to  test  a  train,  a  yard  air  test 
device  and  any  yard  air  test  equipment 
shall  be  accurate  and  function  as 
intended. 

Subpart  E — Inspection  and  Test 
Standards  for  Conventional 
Passenger,  Commuter,  and  Excursion 
Train  Brakes  Systems 

§  232.401  Test  and  inspection  standards 
for  conventional  passenger  locomotives. 

The  inspection  and  test  standards  for 
brake  systems  of  standard  passenger 
locomotives  are  identical  to  the 
standards  for  conventional  freight 
locomotives  stated  in  §  232.303. 

§  232.403  Written  procedures  for 
conventional  passenger,  commuter,  and 
excursion  train  brake  system  tests. 

A  railroad  shall  develop,  implement, 
and  make  available  to  FRA  upon  request 
written  test  procedures  for  correctly 
performing  all  train  brake  system  tests 
for  conventional  passenger,  commuter, 
and  excursion  trains  operated  by  that 
railroad.  At  a  minimum,  these 
procedvues  shall  include: 

(a)  Instructions  for  performing  the 
tasks  stated  in  §§  232.407,  232.421  and 
232.425,  when  applicable,  regarding 
Class  1  brake  system  tests. 

(b)  Instructions  for  performing  the 
tasks  stated  in  §  232.413  regarding  Class 
2  brake  system  tests. 

(c)  Instructions  for  performing  the 
tasks  stated  in  §  232.415  regarding 
running  tests. 

(d)  The  steps  outlined  in 

§  232.905(d)(l)(i)  for  equipment  that 
includes  new  brake  system  technology. 

(e)  The  procedures  for  maintaining 
records  of  brake  system  tests  aboard  the 
trains. 
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§  232.405  General  requirements  of  Class  1 
train  brake  system  tests  for  conventional 
passenger  trains. 

(a)  Conventional  passenger  train  Class 
1  brake  system  tests  shall  be  p)erformed 
only  by  qualiHed  brake  system 
inspectors  meeting  the  requirements 
contained  in  §  232.207  or  §  232.209. 

(b)  A  Class  1  brake  system  test  shall 
be  performed  on  conventional  passenger 
trains  prior  to  departing  any  initial 
terminal  point  as  defined  in  §  232.5. 

§  232.407  Required  tasks  of  Class  1  train 
brake  system  tests  for  conventional 
passenger  trains. 

(a)  The  following  Usks  and 
procedures  shall  be  required  as  part  of 
the  Class  1  brake  system  test  of  a 
conventional  passenger  train: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute.  The  brake  pipe 
leakage  test  shall  be  conducted  as 
follows: 

(1)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve  on  the  locomotive, 
but  to  not  less  than  85-psi  at  the  rear 
end  of  train; 

(ii)  Upon  receiving  the  signal  to  apply 
brakes  for  test,  make  a  20-psi  brake  pipe 
service  reduction; 

(iii)  With  the  brake  valve  lapped  and 
the  pressure  maintaining  feature  cut  out 
(if  so  equipped)  and  after  waiting  45-60 
seconds,  note  the  brake  pipe  leakage  as 
indicated  by  the  brake  pipe  gauge  in  the 
locomotive. 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  the  car  if  necessary,  so  as  to  be 
able  to  examine  and  observe  the 
functioning  of  all  moving  parts  of  the 
brake  system. 

(3)  Angle  cocks  shall  be  properly 
positioned. 

(4)  The  brakes  shall  apply  and  remain 
applied  until  release  is  called  for  on 
each  car. 

(5)  Piston  travel  shall  be  within  7-9 
inches  for  and  10-inch  diameter 
brake  cylinders  or  within  the  piston 
travel  as  stencilled  or  marked  on  car  or 
badge  plate  for  other  types. 

(6)  Brake  rigging  shall  not  bind  or  foul 
so  as  to  impede  the  force  delivered  to 
the  brake  shoes. 

(7)  All  parts  of  the  brake  equipment 
shall  he  properly  secured. 

(8)  Brake  shoes/pads  shall  be  aligned 
with  the  tread  of  the  wheel  or  the  disc- 
brake  bearing  surface  of  the  axle. 

(9)  Brake  shoes/pads  shall  have 
adequate  wear  material  to  complete  the 
intended  trip. 

(10)  Short  stroke  brake  actuators 
(tread  brake  units/disc  brake  cylinders) 
shall  have  adequate  brake  shoe/disc  pad 
clearance  with  brakes  released  and. 


when  applied,  shall  respond  as 
intended  for  the  application  of  the 
tread/disc  against  the  braking  surface. 
Brake  indicators  which  are  clearly 
visible  by  a  positioned  inspector  may  be 
used  to  determine  the  brake  status. 

(11)  When  release  signal  is  given,  it 
shall  be  verified  that  each  brake  did 
release. 

(12)  Wheels  shall  be  free  of  cracks  as 
defined  in  §  232.5. (b). 

(b)  For  each  passenger  car,  a  pre¬ 
departure  car  mechanical  safety 
inspection  equivalent  to  the  height  car 
inspection  required  by  §  215.13(b)  of 
this  chapter  is  performed  by  an 
inspector  meeting  the  qualifications  of 
§  215.11  of  this  chapter.  At  a  minimum 
this  inspection  shall  include: 

(1)  A  visual  inspection  of  draft  gears 
and  couplers  or  uncoupling 
arrangements  for  any  unsafe  conditions. 

(2)  A  close  examination  of  trucks, 
bearings,  and  wheels  for  any  unsafe 
conditions. 

(3)  A  close  examination  of  all  high 
voltage  components  of  the  electrical 
system  for  any  unsafe  conditions. 

(c)  Class  1  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  1  test 
procedures  developed  in  accordance 
with  the  process  described  in  subpart  J 
of  this  part  for  that  technology. 

§  232.409  Distance  between  required  Class 
1  brake  system  tests  for  conventional 
passenger  trains. 

(a)  500-mile  train  movements.  A 
conventional  passenger  train  shall  not 
be  operated  for  more  than  500  miles 
from  a  point  where  it  receives  a  Class  1 
brake  test  if  any  one  or  more  of  the 
following  conditions  exist: 

(1)  Spot  checks  of  the  Class  1  test  are 
not  performed  by  qualified  train  brake 
system  supervisors  who  meet  the 
qualification  requirements  of  §  232.205. 

(2)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter  of  greater 
than  three  percent  on  outbound  trains 
inspected  by  the  FRA  (at  the  same 
location  as  the  inspection  conducted  by 
the  railroad)  after  the  railroad  has 
completed  a  Class  1  test. 

(3)  More  than  one  block  of  previously 
tested  cars  is  added  to  the  train. 

(4)  The  railroad  does  not  have  a  single 
car  test  program  in  place  that  meets  all 
the  requirements  of  this  part. 

(b)  1,500-mile  train  movements.  A 
conventional  passenger  train  may  be 
operated  up  to  1,500  miles  from  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 


(1)  A  record  of  all  brake  tests 
performed  on  the  train  is  available  to 
the  train  crew. 

(2)  A  Qualified  Train  Brake  System 
Supervisor,  meeting  the  qualification 
requirements  of  §  232.205,  performs 
frequent  spot  checks  of  the  Class  1  brake 
tests. 

(3)  The  railroad,  system  wide,  has  a 
quarterly  power  brake  defect  ratio,  as 
defined  in  §  232.5,  for  the  most  recently 
completed  calendar  quarter  of  less  than 
three  percent  on  outbound  trains 
inspected  by  Federal  or  State  Inspectors 
(at  the  same  location  as  the  inspection 
conducted  by  the  railroad)  after  the 
railroad  has  completed  a  Class  1  brake 
system  test. 

(4)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for, 
at  most,  the  addition  of  a  single  block 
of  previously  tested  cars  (where  the 
previous  Class  1  test  was  performed  by 
a  qualified  brake  system  inspector  as 
defined  in  §  232.267  or  §  232.209)  that 
has  been  disconnected  firom  a  source  of 
compressed  air  for  less  than  four  hours. 

(5)  The  railroad  can  demonstrate  that 
it  has  a  high-quality  single  car  test 
program  whi(^  meets  all  the 
requirements  of  this  part.  Each  car  in 
the  train  shall  be  stencilled  with  the 
date  that  the  next  single  car  test  is  due. 
in  accordance  with  subpart  G  of  this 
part,  and  no  car  shall  be  past  due  for  a 
single  car  test. 

(6)  If  die  train  is  to  proceed  beyond 

1.500  miles,  a  new  class  1  brake  test 
shall  be  performed. 

(c)  2,500-mile  train  movements.  A 
conventional  passenger  train  may  be 
operated  up  to  2,500  miles  horn  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 

(1)  All  the  requirements  stated  in 
paragraph  (b)  of  this  section  necessary 
to  qualify  the  train  to  travel  1,500  miles 
between  required  train  brake  system 
tests  are  met. 

(2)  The  train  configuration  remains 
unchanged  for  the  entire  trip  except  for, 
at  most,  the  changing  of  motive  power 
and  when  motive  power  is  changed  a 
Class  2  test  is  performed. 

(3)  The  railroad  informs  FRA  in 
writing,  prior  to  movement  of  the  train, 
of  its  intention  to  operate  a  train  up  to 

2.500  miles  between  required  Class  1 
train  brake  systems  tests.  For  each  train, 
the  information  provided  to  FRA  shall 
include: 

(i)  The  nature  of  the  service  to  be 
provided; 

(ii)  The  type  of  equipment  to  be  used; 

(iii)  The  frequency  of  the  service, 
schedule  and  estimated  annual  mileage 
for  the  equipment  used; 
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(iv)  Origin  and  destination  of  the 
train; 

(v)  Train  number;  and 

(vi)  A  description  of  how  the  criteria 
to  qualify  the  train  will  be  met. 

(4)  If  the  train  is  to  proceed  beyond 
2,500  miles,  a  new  cl^  1  brake  test 
shall  be  performed. 

(d)  3,500-mile  train  movements.  A 
conventional  passenger  train  may  be 
operated  up  to  3,500  miles  from  a  point 
where  it  receives  a  Class  1  brake  system 
test  if  all  of  the  following  conditions  are 
met: 

(1)  All  the  criteria  stated  in  paragraph 
(c)  of  this  section  necessary  to  qualify  a 
train  to  travel  2,500  miles  between 
required  train  brake  system  tests  are 
met. 

(2)  The  train  is  equipped  with  reliable 
brake-pad  thickness  sensors  that  cure  in 
current  calibration,  that  are  operational, 
and  that  provide  a  warning  to  the  train 
brake  control  system  when  brake  pads 
reach  the  wear  limit. 

(3)  The  train  is  equipped  with  reliable 
brake-application  force  sensors  that  are 
in  current  calibration,  that  are 
operational,  and  that  provide  a  warning 
to  the  train  brake  control  system  when 
brake  application  force  is  not  adequate 
for  effective  brakes. 

(4)  The  train  brake  system  is  computer 
controlled,  and  the  computer  is  capable 
of  conducting  automated  tests  and 
monitoring  of  the  train  brake  system. 

(5)  The  railroad  uses  the  brake  system 
sensors  and  controlling  computer  to 
conduct  an  automated  initial  terminal 
inspection  of  the  train. 

(6)  The  automated  tests  are 
supplemented  with  human  inspection 
to  do  spot  check  verification  of  the 
results  of  the  automated  tests. 

(7)  The  onboard  computer  controlling 
the  brake  system  continuously  monitors, 
and  reports  the  status  of  the  train  brake 
system. 

(e)  A  railroad  that  opts  to  operate  a 
train  up  to  1,500  miles,  2,500  miles,  or 
3,500  miles  between  required  Class  1 
brake  system  tests  shall  maintain 
adequate  test  records  on  each  such  train 
to  demonstrate  that  the  conditions 
specified  in  paragraphs  (b),  (c),  and  (d) 
of  this  section  have  been  met.  These 
records  shall  be  made  available  to  FRA 
upon  request. 

§  232.411  General  requirements  of  Class  2 
train  brake  system  tests  for  conventional 
passenger  trains. 

Class  2  brake  tests  shall  be  performed 
only  to  test  the  train  brake  system  of 
trains  that  have  changed  configvuation 
and  do  not  require  a  Class  1  brake  test. 
Class  2  tests  shall  be  performed  in  lieu 
of  the  Class  1  test  only  under  the 
f  llowing  conditions: 


(a)  Where  a  locomotive  or  a  caboose 
is  changed,  or  where  a  block  of  cars  is 
cut  off  finm  the  rear  end  or  head  end  of 
a  train  and  the  configuration  of  the  train 
is  otherwise  unchanged. 

(b)  Where  blocks  of  cars  that  are 
eligible  for  further  travel  since  receiving 
their  last  Class  1  test  and  have  not  been 
off  air  for  more  than  four  hours  are 
added  to  a  train  eligible  for  further 
travel  since  its  last  Class  1  test. 

(c)  Where  a  train,  providing  repetitive 
service,  eligible  for  further  travel  before 
requiring  a  Class  1  test  completes  a 
cycle  of  that  repetitive  service. 

§  232.41 3  Required  tasks  of  Class  2  train 
brake  system  tests  for  conventional 
passenger  trains. 

(a)  Class  2  train  brake  system  tests  for 
passenger  trains  shall  include  the 
following: 

(1)  The  train  brake  system  shall  be 
charged  to  within  15  psi  of  the  feed 
valve  setting  on  the  locomotive,  but  not 
less  than  85  psi  at  the  rear  of  the  train. 

(2)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release  as  indicated  by  the 
position  of  brake  shoes  or  brake 
indicator. 

(4)  As  an  alternative  to  the 
application-and-release  brake  test  on  the 
rear  car  (specified  in  paragraph  (a)(3)  of 
this  section),  it  shall  be  determined  that 
the  brake  pipe  pressure  of  the  train  is 
being  reduced  as  indicated  by  a  rear-car 
gauge  or  end-of-train  device  and  then 
that  the  brake  pipe  pressure  of  the  train 
is  being  restored  as  indicated  by  a  rear- 
car  gauge  or  end-of-train  device.  When 

a  device  is  used  to  comply  with  any  test 
requirement  in  this  section,  the  phrase 
“brake  pipe  pressure  of  the  train  is 
being  reduced”  means  a  pressure 
reduction  of  at  least  5  psi,  and  the 
phrase  “brake  pipe  pressure  of  the  train 
is  being  restor^”  means  a  pressure 
increase  of  at  least  5  psi. 

(5)  The  train  shall  not  proceed  until 
communication  of  brake  pipe  pressure 
changes  at  the  rear  of  the  train  is 
verified. 

(b)  Class  2  tests  of  new  brake  system 
technology  shall  be  conducted  in 
accordance  with  the  Class  2  test 
procedures  developed  for  that 
technology  in  accordance  with  the 
procedures  described  in  subpart  J  of  this 
part. 

§  232.41 5  Running  test  for  conventional 
passenger  trains. 

(a)  A  running  test  of  train  air  brakes 
on  a  conventional  passenger  train  shall 
be  made  as  soon  as  the  speed  of  the 
train  permits  (by  use  of  an  automatic 


brake  if  operating  in  automatic  brake 
operation)  when  any  of  the  following 
events  occurs: 

(1)  When  motive  power  is  changed; 

(2)  When  an  engine  crew  or  train  crew 
is  changed; 

(3)  When  an  angle  cock  is  closed, 
except  in  the  process  of  cutting  off  one 
or  more  cars  from  the  rear  end  of  train. 

(b)  A  running  test  shall  be  made  by 
applying  the  train  air  brakes  with 
sufficient  force  to  ascertain  whether  or 
not  the  brakes  are  operating  properly. 
Power  must  not  be  shut  off  unless 
required.  If  the  air  brakes  do  not 
properly  operate,  the  train  must  be 
stopped,  the  cause  of  failure  ascertained 
and  corrected,  and  the  running  test 
repeated. 

(c)  When  motive  power  or  engine 
crew  is  changed,  a  running  test  on  each 
locomotive  equipped  with  dynamic 
brakes  shall  be  made  to  determine  the 
condition  of  the  dynamic  brake,  as  soon 
as  the  operating  speed  of  the  train 
permits. 

§  232.417  Conventional  passenger  car 
single  car  or  single  passenger  train  set  test 

(a)  A  Conventional  Passenger  Car 
Single  Car  Test,  as  defined  in  §  232.5, 
shall  be  conducted  on  each  passenger 
car  with  conventional  air  brakes  as 
required  in  subpart  G  of  this  part. 

(b)  If  a  railroad  operates  a  passenger 
train  set,  the  railroad  may  develop  and 
implement  an  equivalent  Single 
Passenger  Train  Set  Test  in  lieu  of  the 
Single  Car  Test.  The  test  shall  be 
submitted  to  FRA  upon  request. 

§  232.41 9  Conventionai  passenger  train 
brake  systent  test  conducted  using  yard  air. 

(a)  After  January  1, 1996,  all 
equipment  used  to  produce  yard  air 
shall  be  equipped  with  an  air  dryer 
capable  of  producing  a  30-degree  F  dew 
point  depression  at  a  flow  rate  of  100 
cfm. 

(b)  When  a  train  air  brake  system  is 
tested  from  a  yard  test  plant,  an 
engineer’s  brake  valve  or  an  equivalent 
suitable  test  device  must  be  used  to 
provide  any  increase  or  reduction  of  the 
brake  pipe  air  pressure  at  the  same,  or 
slower,  rate  as  with  em  engineer’s  brake 
valve  and  the  yard  test  plant  must  be 
connected  to  the  end  of  the  train  or  cut 
of  cars  which  will  be  nearest  to  the 
hauling  road  locomotive. 

(c)  When  a  yard  test  plant  is  used,  the 
train  air  brake  system  must  be  charged 
and  tested  as  prescribed  by  §  232.407, 
and  when  practicable  should  be  kept  - 
charged  until  road  motive  power  is 
coupled  to  train,  after  which,  an 
automatic  brake  application  and  release 
test  of  air  brakes  on  the  rear  car  shall  be 
made. 
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(1)  If  the  cars  are  disconnected  from 
a  supply  of  compressed  air  for  more 
than  four  hours,  before  these  cars  may 
be  added  to  a  train  they  shall  be  retested 
in  accordance  with  §  232.407. 

(2)  Yard  test  plant  air  pressure  shall 
be  100  psi. 

(d)  Yard  test  devices  and  gauges  shall 
be  calibrated  annually.  Gauges  shall  be 
accurate  to  within  ±3  psi. 

(e)  Railroads  shall  ensure  that  yard  air 
test  devices  and  yard  air  equipment  are 
accurate  and  function  as  intended. 

§  232.421  Class  1  train  brake  system  test 
for  repetitive  conventional  passenger  and 
commuter  trains. 

(a)  Class  1  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  shall  be  performed 
only  by  qualified  train  brake  system 
inspectors  meeting  the  requirements  of 
§232.207  and  §232.209. 

(b)  The  tasks  stated  in  §  232.407(a)  (1) 
through  (11)  regarding  conventional 
passenger  trains  shall  be  performed  as 
part  of  the  Class  1  train  brake  system 
test  on  the  pneumatic  brake  systems  of 
repetitive  conventional  passenger  and 
commuter  trains. 

(c)  Wheels  shall  have  no  cracks 
greater  than  Vz  inch  long  in  the  center 
area  of  the  tread  surface  and  no  crack 
within  Vz  inch  of  the  edge  of  the  tread 
or  flange. 

(d)  TTie  following  tasks  shall  be 
performed  as  part  of  the  Class  1  brake 
system  test  of  MU  equipment  with  P- 
wire  brake  control: 

(1)  A  brake  pipe  leakage  test  is  not 
required. 

(2)  The  engineer  shall  release  and 
reapply  the  brakes  and  ensure  that 
brake-release  and  brake-application 
lights  illuminate. 

(3)  A  qualified  inspector  shall  inspect 
the  train  to  determine  that  brakes  apply 
on  each  car  and  shoes  or  pads  are  tight 
against  the  tread  or  disc. 

(4)  Short-stroke  brake  actuators  (tread 
brake  units/ disc  brake  cylinders)  shall 
have  adequate  brake  shoe/disc  pad 
clearance  with  brakes  released,  and 
when  brakes  are  applied,  shall  respond 
as  intended  for  the  application  of  the 
tread/disc  against  the  braking  surface. 
Brake  indicators  which  are  clearly 
visible  by  a  positioned  inspector  may  be 
used  to  determine  the  brake  status. 

(5)  The  brake  shoes  shall  be  aligned 
with  the  wheels. 

(6)  The  brake  system  shall  be  properly 
secured. 

(7)  The  brake  equipment  shall  not 
drag  or  hang. 

(8)  When  the  release  signal  is 
received,  the  engineer  shall  place  the 
controller  handle  in  "Coast.”  Each  brake 
shall  be  inspected  for  proper  release. 


(9)  The  deadman  feature  shall  be 
activated,  and  0  psi  shall  be  observed  on 
the  rear  end  pressure  gauge. 

(10)  The  most  recent  engineer’s 
reports  shall  be  checked  for  any 
indication  of  dynamic  brake  problems, 
and  any  problems  shall  be  repaired. 

(e)  The  pre-departure  car  mechanical 
safety  inspection  stated  at  §  232.407(b) 
shall  be  performed  on  passenger  cars  of 
repetitive  conventional  passenger  and 
commuter  trains  as  part  of  the  Class  1 
brake  system  test. 

(f)  A  Class  1  train  brake  system  test 
shall  be  conducted  daily  prior  to  the 
first  departure  each  calendar  day  for 
repetitive  conventional  passenger'and 
commuter  trains. 

§  232.423  Additional  brake  system  tests 
for  repetitive  conventional  passenger  and 
commuter  trains. 

(a)  Class  2  train  brake  system  test.  (1) 

A  Class  2  train  brake  system  test  shall 
be  performed  each  time  that  a  repetitive 
conventional  passenger  or  commuter 
train  completes  one  cycle  or  reaches  a 
turnaround  point  in  a  repetitive 
schedule. 

(2)  Class  2  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  with  pneumatic  brake 
systems  shall  include  the  following 
tasks: 

(i)  The  train  brake  system  shall  be 
charged  to  the  feed  valve  setting  of  the 
locomotive. 

(ii)  A  20-psi  brake  pipe  reduction 
shall  be  made. 

(iii)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  the  rear  car 
apply  and  release  as  indicated  by 
position  of  the  brake  shoes  or  brake 
indicator. 

(3)  Class  2  train  brake  system  tests  for 
repetitive  conventional  passenger  and 
commuter  trains  with  P-wire  brake 
control  or  equivalent  train  brake 
communication  line  shall  include  the 
following  tasks: 

(i)  A  qualified  person  in  the  rear 
operating  cab  shall  determine  that  rear 
car  brakes  apply  and  release  in  response 
to  the  engineer’s  commands  as  indicated 
by  the  brake  cylinder  gauge  or  brake 
indicator  in  the  rear  cab. 

(ii)  The  train  shall  not  proceed  until 
communication  of  the  brake  application 
and  release  has  been  verified  by  a 
qualified  person  in  accordance  with 
paragraph  (a)(3)(i)  of  this  section. 

(b)  Running  tests.  Rimning  tests  on 
repetitive  conventional  passenger  and 
commuter  trains  shall  be  performed  in 
accordance  with  the  requirements  stated 
in  §  232.415  regarding  conventional 
passenger  trains. 

(c)  Single  passenger  car  or  single 
passenger  train  set  tests.  A  single  car 


test  on  repetitive  conventional 
passenger  and  commuter  train  cars  shall 
be  conducted  in  accordance  with  the 
requirements  stated  in  §  232.417 
regarding  conventional  passenger  train 
cars. 

§  232.425  Class  1  brake  system  tests  for 
excursion  trains. 

(a)  A  Class  1  train  brake  system  test 
shall  be  performed  on  an  excursion  train 
prior  to  departure  of  the  train  from  an 
initial  terminal  point. 

(b)  A  Class  1  train  brake  system  test 
shall  be  performed  on  cars  added  to 
excursion  trains  at  points  other  than 
initial  terminal  point. 

(c)  Excursion  trains  that  are  inspected 
in  accordance  with  this  section  shall  not 
operate  over  30  mph  nor  travel  more 
than  250  miles  between  required  Class 

1  train  brake  system  tests. 

(d)  The  tasks  stated  in  §  232.407 
regarding  conventional  passenger  trains 
shall  be  performed  as  part  of  the  Class 

1  train  brake  system  test  on  excursion 
trains. 

(e)  The  pre-departure  car  mechanical 
safety  inspection  contained  in 

§  232.407(b)  shall  be  performed  on 
passenger  cars  of  excursion  trains  as 
part  of  the  Class  1  inspection. 

§  232.427  AddHional  train  brake  system 
tests  for  excursion  trains. 

(a)  Class  2  brake  system  test.  (1)  .A 
Class  2  brake  test  shall  be  performed  on 
an  excursion  train  whenever  motive 
power  or  pretested  cars  are  added  or 
cars  removed. 

(2)  A  Class  2  train  brake  system  test 
for  an  excursion  train  includes  the  tasks 
stated  in  §  232.413  regarding 
conventional  passenger  trains. 

(b)  Running  test.  A  running  test  shall 
be  performed  on  an  excursion  train  in 
accordance  with  the  requirements 
contained  in  §  232.415  regarding 
conventional  passenger  trains. 

(c)  Single  passenger  car  test.  A  single 
car  test  on  exclusion  train  cars  shall  be 
conducted  in  accordance  with  the 
requirements  stated  in  §  232.417 
regarding  conventional  passenger  train 
cars.  This  test  shall  be  conducted  on 
each  car  of  an  excursion  train  with 
conventional  air  brakes  prior  to  service 
each  calendar  year. 

Subpart  F — inspection  and  Test 
Standards  for  Intermediate  Speed  and 
High  Speed  Trains 

§  232.501  Class  1  train  brake  system  test 
for  intermediate  speed  and  high  speed 
trains. 

(a)  Railroads  shall  develop, 
implement,  and  make  available  to  FR.A 
upon  request  written  Class  1  train  brake 
system  test  procedures  for  intermediate 
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speed  freight  trains  that  meet  or  exceed 
the  requirements  for  the  Class  1  test  for 
conventional  freight  trains  given  in 
§  232.307  and  §  232.309.  Railroads  shall 
use  the  process  described  in  subpart  J  of 
this  part  to  develop  the  Class  1  brake 
system  test  for  high  speed  freight  trains. 
Railroads  shall  conduct  all  Class  1  brake 
tests  on  high  speed  freight  trains  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph. 

(b)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1, 1995 
shall  adhere  to  the  Class  1  brake  system 
test  standards  for  conventional 
passenger  trains  described  in  §§  232.405 
and  232.407. 

(c)  For  (i)  all  high  speed  passenger 
service  and  (ii)  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  on  or 
after  January  1, 1995,  railroads  shall 
develop,  implement,  and  make  available 
to  FRA  upon  request  written  Class  1 
train  brake  system  test  procedures  that 
are  tailored  to  the  specific  intermediate 
or  high  speed  technology  employed. 
Railroads  shall  use  the  process 
described  in  subpart  J  of  this  part  to 
develop  the  Class  1  test  procedures. 
Railroads  shall  conduct  all  Class  1  brake 
tests  on  intermediate  and  high  speed 
passenger  and  commuter  trains  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph. 

§  232A03  Class  2  train  brake  system  test 
for  intermediate  speed  and  high  speed 
trains. 

(a)  AC!  oS  2  train  brake  system  test 
shall  not  be  performed  on  intermediate 
speed  freight  trains.  All  pre-departure 
brake  tests  shall  be  Class  1  tests. 

(b)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1, 1995 
shall  adhere  to  the  Class  2  brake  system 
test  standards  for  conventional 
passenger  trains  described  in  §§  232.411 
and  232.413. 

(c)  For  all  high  speed  passenger 
service  and  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  after 
January  1, 1995,  railroads  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  Class  2  train  brake 
system  test  procedures  that  are  tailored 
to  the  specific  intermediate  or  high 
speed  technology  employed.  Railroads 
shall  use  the  process  described  in 
subpart  J  of  this  part  to  develop  the 
Class  2  test  proc^ures.  Railroads  shall 
conduct  all  Class  2  brake  tests  on 
intermediate  and  high  speed  passenger 
and  commuter  trains  in  accordance  with 
the  procedures  developed  pursuant  to 
this  paragraph. 


§232.505  Running  test 

Railroads  operating  intermediate  and 
high  speed  passenger  and  commuter 
trains  shall  develop,  implement,  and 
make  available  to  FRA  upon  request 
written  running  test  procedures. 

Running  tests  shall  be  conducted  in 
accordance  with  the  procedures 
developed  pursuant  to  this  paragraph  to 
determine  the  condition  of  the  train 
brake  system  as  soon  as  the  speed  of  the 
train  permits. 

§  232.507  Single  car  or  single  passenger 
train  set  test 

(a)  Railroads  operating  intermediate 
speed  freight  trains  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  single  car  test 
procedures  tailored  to  the  specific  brake 
technology  used.  The  single  car  test 
procedures  shall  meet  or  exceed  the 
procedures  for  the  single  car  test  on 
conventional  height  trains  described  in 
subpart  G  of  this  part.  Railroads  shall 
use  the  process  described  in  subpart  J  of 
this  part  to  develop  the  single  car  test 
procedures  for  intermediate  speed 
freight  trains.  Railroads  shall  conduct 
all  single  car  tests  on  intermediate  speed 
freight  equipment  in  accordance  with 
the  procedures  developed  pursuant  to 
this  paragraph. 

(b)  Intermediate  speed  passenger  or 
commuter  service  utilizing  equipment 
delivered  on  or  before  January  1, 1995 
shall  adhere  to  the  single  car  or  single 
passenger  train  set  test  standards  for 
conventional  passenger  trains  described 
in  §232.417. 

(c)  For  all  high  speed  passenger 
service  and  all  intermediate  speed 
passenger  and  commuter  service 
utilizing  equipment  delivered  after 
January  1, 1995,  railroads  shall  develop 
and  make  available  to  FRA  upon  request 
written  single  car  or  single  passenger 
train  set  test  procedures  that  are  tailored 
to  the  specific  intermediate  and  high 
speed  technology  employed.  Railroads 
shall  use  the  process  described  in 
subpart  J  of  this  part  to  develop  the  test 
procedures. 

(d)  Railroads  shall  conduct  single  car 
or  single  passenger  train  set  tests  at  the 
intervals  given  in  subpart  G  of  this  part. 

(e)  Railroads  shall  use  the  process 
described  in  subpart  G  of  this  part  to 
change  the  interval  between  required 
single  car  or  single  passenger  train  set 
tests. 


Subpart  G — Single  Car  Test,  Periodic 
Freight  Brake  Test,  and  Single 
Passenger  Train  Set  Test 
Requirements 

§  232.601  General  requirements. 

(a)  All  railroads  shall  conduct 
comprehensive  periodic  freight  brake 
tests,  single  car  tests,  or  single  passenger 
train  set  tests  to  demonstrate  that  single 
car  or  unit  train  brake  systems  function 
as  intended. 

(b)  Railroads  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  detailed  written  test 
procedures  for  all  periodic  fireight  brake, 
single  car  or  single  passenger  train  set 
tests  that  include  the  following: 

(1)  Step-by-step  instructions  for 
performing  the  test. 

(2)  Description  of  any  special  test 
equipment  or  test  devices  required  to 
perform  the  tests. 

(3)  Expected  results  or  range  of 
acceptable  values  for  each  step  of  the 
test. 

(4)  Instructions  on  how  to  proceed  in 
the  event  of  a  failure  of  a  step  of  the  test. 

(c)  Periodic  freight  brake,  single  car 
and  single  passenger  train  set  test 
procedures  shall  be  adequate  to 
demonstrate  that  all  components  of  the 
car  or  train  set  brake  system  function  as 
intended  by  their  design. 

(d)  Railroads  operating  passenger 
trains  sets  shall  have  the  option  to 
develop  a  single  train  set  test  that  is  the 
equivalent  of  performing  a  series  of 
single  car  tests  on  the  cars  comprising 
the  train  set. 

§  232.603  Required  tasks. 

(a)  Periodic  freight  brake  test.  Periodic 
freight  brake  tests  shall  be  performed  in 
accordance  with  the  Association  of 
American  Railroads  standard  S— 486, 
Section  3.0,  contained  in  the  AAR 
“Manual  of  Standards  and 
Recommended  Practices,  Section  E,  Part 
IF’  (November  1992). 

(b)  Freight  brake  single  car  test. 

Freight  brake  single  car  tests  shall  be 
performed  in  accordance  with  the 
Association  of  American  Railroads 
standard  S— 486,  Section  4.0,  contained 
in  the  AAR  “Manual  of  Standards  and 
Recommended  Practices.  Section  E,  Part 
II”  (November  1992). 

(c)  Passenger  car  single  car  test. 
Passenger  car  single  car  tests  shall  be 
performed  in  accordance  with  the 
Association  of  American  Railroads 
standard  S-044.  contained  in  the  AAR 
“Instruction  Pamphlet  5039—4,  Supp.  3” 
(April  1991). 

(d)  New  technology  or  unconventional 
brake  equipment.  Tests  on  cars  or 
passenger  train  sets  equipped  with  new 
brake  system  technology  or 
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unconventional  brake  equipment  shall 
be  adequate  to  demonstrate  that 
equipment  is  capable  of  applying  its 
designed  retarding  force  to  decelerate 
the  train. 

§  232.605  Unscheduled  tests. 

(a)  A  single  car  test  (passenger  or 
freight)  or  a  single  passenger  train  set 
test  of  the  brake  system  shall  be 
perfcnroed  prior  to  further  operation — 

(1) *When  a  car  has  one  or  more  of  the 
following  wheel  defects; 

(i)  Built-up  tread, 

(ii)  Wheel  slid  flat, 

(iii)  Wheel  with  thermal  cracks,  or 
(ivj  Discolored  wheel; 

(2)  When  one  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired  or  replaced: 

(i)  Service  portion, 

(ii)  Emergency  portion,  or 

(iii)  Pipe  bracket. 

(b)  A  periodic  freight  brake  test  or  a 
passenger  single  car  test  of  the  brake 
system  shall  be  performed  prior  to 
further  operation  when  one  or  more  of 
the  following  conventional  air  brake 
equipment  items  is  removed,  repaired  or 
replaced: 

(1)  Brake  reservoir, 

(2)  Brake  cylinders, 

(3)  Piston  assemblies, 

(4)  Retaining  valve, 

(5)  Vent  valve, 

(6)  Quick  service  valve, 

(7)  Empty/load  equipment, 

(8)  Brake  cylinder  release  valve  (AB 

type), 

(9)  Modulating  valve  or  slack  adjuster. 

or 

(10)  Relay  valves; 

(11)  When  a  passenger  coach  is  placed 
in  service  after  having  been  out  of 
service  for  90  days  or  more;  or 

(12)  When  a  car  or  passenger  train  set 
equipped  with  new  or 
unconventional  brake  technology  is 
sent  to  a  shop  or  repair  track 

(i)  To  remedy  a  defect  that  could 
affect  the  ability  of  the  new  or 
unconventional  brake  technology  to 
provide  its  designed  retarding  force 
to  decelerate  the  train  or 

(ii)  To  remove,  repair,  or  replace  a 
brake  system  component. 

§232.607  Scheduled  tests. 

(a)  Scheduled  periodic  freight  brake 
tests,  single  passenger  car  tests  and 
single  passenger  train  set  tests  shall  be 
conducted  at  the  following  interv^als; 

(1)  No  less  than  once  every'  24  months 
for  non-high  utilization  equipment  used 
in  conventional  freight  trains. 

(2)  No  less  than  once  every  12  months 
for  high  utilization  equipment  used  in 
conventional  freight  trains. 
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(3)  No  less  than  once  every  6  months 
for  equipment  used  in  intermediate 
speed  freight  trains, 

(4)  No  less  than  once  every  6  months 
for  equipment  used  in  conventional  • 
commuter  trains. 

(5)  No  less  than  once  every  4  months 
for  equipment  used  in  intermediate 
speed  commuter  trains. 

(6)  No  less  than  once  every  6  months 
for  equipment  used  in  conventional 
passenger  trains. 

(7)  No  less  than  once  every  4  months 
for  equipment  used  in  intermediate 
speed  passenger  trains. 

(8)  No  less  than  onc-e  every  3  months 
for  equipment  used  in  high  speed 
passenger  trains. 

(b)  If  equipment  is  used  in  more  than 
one  type  of  train,  that  equipment  shall 
be  subject  to  the  test  interval  of  the  train 
type  requiring  the  most  frequent  test. 

(c)  An  unscheduled  periodic  freight 
brake  test  or  single  car  test  may  be  used 
to  meet  the  requirement  for  conducting 
a  scheduled  test  within  a  given  time 
period. 

§  232.609  Periodic  freight  brake  test  or 
single  car  test  phase-in  period. 

(a)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  non-high  utilization  equipment 
operated  by  that  railroad  receives  a 
pefiodic  freight  brake  test  or  single  car 
test  within  two  years  from  [THE 
EFFECTIVE  DATE  of  the  final  rule). 

(b)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  high  utilization  equipment  operated 
by  that  railroad  receives  a  periodic 
freight  brake  test  or  single  car  test 
within  one  year  from  [THE  EFFECTIVE 
DATE  of  the  final  rule), 

(c)  A  railroad  shall  develop  and 
implement  a  phase-in  program  so  that 
all  passenger  and  commuter  equipment 
operated  by  that  railroad  receives  a 
single  car  test  within  one  year  from 
[THE  EFFECTIVE  DATE  of  the  Final 
rule). 

(d)  A  railroad  shall  have  all 
equipment  stencilled  with  the  due  date 
of  its  next  required  periodic  freight 
brake  or  single  car  test  within  the  time 
periods  given  in  paragraphs  (a)  through 

(c)  of  this  section  for  the  types  of 
equipment  it  operates. 

§  232.61 1  Requirements  for  changing  the 
required  interval  for  periodic  brake  tests. 

(a)  Interested  parties  may  request  a 
change  in  the  time  between  required 
periodic  freight  brake  tests  or  single  car 
tests  by: 

(1)  Following  the  procedure  given  in 
Appendix  B  of  this  part  to  initiate  a 
program  to  monitor  periodic  freight 
brake  or  single  car  test  results;  and 


1994  /  Proposed  Rules 


(2)  Performing  a  valid  statistical 
analysis  of  the  results  of  the  monitoring 
program. 

(b)  A  minimum  of  two  years  after  the 
phase-in  of  non-high  utilization  freight 
equipment  is  completed,  interested 
parties  may  request  changes  to  the 
interval  between  required  periodic 
freight  brake  tests  for  non-high 
utilization  equipment. 

(c)  A  minimum  of  one  year  after  the 
phase-in  of  all  other  equipment  is 
completed,  interested  parties  may 
request  changes  to  the  interval  between 
required  periodic  freight  brake  or  single 
car  tests  for  that  equipment. 

(d)  A  single  organization  shall  not 
petition  the  FRA  to  change  the  time 
interval  between  required  periodic 
freight  brake  or  single  car  tests  for  the 
same  or  substemtially  the  same 
equipment  population  more  than  once 
every  two  years. 

§  232.61 3  Qualifications  of  inspectors. 

(a)  Periodic  freight  brake  tests  and 
single  car  tests  shall  be  performed  only 
by  qualifred  brake  system  inspectors 
who  meet  the  qualification  requirements 
of  §232.207. 

(b)  Periodic  freight  brake  tests  and 
single  car  tests  shall  be  spot  checked  by 
qualified  train  brake  system  supervisors 
who  meet  the  qualiftcation  requirements 
of  §232.205. 

§  232.615  Record  keeping  and  stencilling 
requirements. 

(a)  If  a  railroad  opts  to  use  the 
statistical  methods  given  in  Appendix  B 
of  this  part  to  justify  an  increase  in  the 
time  between  required  periodic  freight 
brake,  single  car.  or  single  unit  train 
tests,  the  railroad  shall  keep  records  of 
the  tests  that  include  the  following; 

(1)  A  certification  by  the  railroad  that 
each  periodic  freight  brake  or  single  car 
test  was  done  only  by  qualified  brake 
system  inspectors. 

(2)  A  description  of  any  repairs  made 
to  enable  the  equipment  to  pass  the 
periodic  freight  brake  or  single  car  test. 

(3)  A  certifreation  by  the  railroad  that 
all  the  tasks  required  by  periodic  freight 
brake  or  single  car  tests  were  completed 
and  the  equipment  successfully  passed 
each  of  the  required  steps  of  the  test. 

(b)  The  location  the  most  recent 
periodic  freight  brake  or  single  car  test 
was  performed  and  the  date  the  next  test 
is  due  shall  be  clearly  stencilled, 
marked  or  labelled  in  two-inch  high 
letters  or  numerals  on  the  side  of  the 
equipment. 
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§232.617*  Periodic  freight  brake  test, 
single  car  test,  or  single  unit  train  test 
equipnoent  and  devices. 

(a)  All  test  equipment  and  devices 
shall  be  tested  for  correct  operation  at 
least  once  each  calendar  day  of  use. 

(b)  Mechanical  test  devices  such  as 
pressure  gauges,  flow  meters,  orifices, 
etc.  shall  be  calibrated  once  every  92 
days. 

(c)  Electronic  test  devices  shall  be 
calibrated  at  least  once  every  365  days. 

(d)  All  test  equipment  and  devices 
shall  be  tagged  or  labelled  with  the  date 
its  next  calibration  is  due. 

(e)  The  single  car  test  device  must  be 
disassembled,  cleaned,  and  tested  not 
less  fi«quently  than  every  92  days. 

Subpart  H — Maintenance  Standards  for 
Train  Brake  Systems 

§  232.701  General  requirements. 

(a)  A  railroad  shall  develop, 
implement  and  make  available  to  FRA 
upon  request  written  maintenance 
procedures  for  all  types  of  train  brake 
systems  that  the  railroad  operates.  The 
written  maintenance  procedures  shall: 

(1)  Meet  or  exceed  current  industry 
standards  for  brake  system  maintenance: 

(2)  Meet  or  exceed  all  requirements  of 
this  part;  and 

(3)  Clearly  identify  those  items  or 
procedures  that  are  safety  critical. 

Tb)  A  railroad  shall  conduct 
maintenance  in  accordance  with  the 
procedures  developed  in  paragraph  (a) 
of  this  section.  FRA  shall  enforce  those 
items  identified  as  safety  critical. 

(c)  Train  brake  system  maintenance 
shall  be  performed  only  by  an 
individual  qualified  as  a  mechanical  or 
electronic  train  brake  system  inspector 
who  meets  the  qualification 
requirements  of  §  232.207  and  §  232.209 
or  a  person  apprenticed  to  such  an 
inspector  acting  under  the  inspector’s 
direct  supervision. 

(d)  A  qualified  train  brake  system 
supervisor  who  meets  the  qualification 
requirements  of  §232.205  shall  perform 
frequent  spot  checks  of  all  train  brake 
system  maintenance  operations. 

(e)  Prior  to  commencing  revenue 
service  of  new  train  brake  system 
technology,  a  railroad  shall  develop  the 
maintenance  plans  and  complete  the 
tests  and  the  demonstrations  required 
by  subpart  J  of  this  part. 

(f)  A  railroad  proposing  high  speed 
service  shall  develop  a  train  brake 
system  inspection,  maintenance,  and 
test  plan.  This  plan  shall  provide 
adequate  technical  detail  on  the  train 
brake  system  inspection,  maintenance 
and  test  procedures  to  be  used  to  ensure 
safe  train  operation  and  to  ensure  the 
performance  of  the  brake  system  does 


not  deteriorate  over  time.  The  plan  shall 
be  submitted  to  FRA  one  year  prior  to 
planned  commencement  of  revenue 
service.  The  plan  is  intended  to  be  used 
as  the  basis  for  a  set  of  safety  standards 
tailored  to  the  specific  train  brake 
system  to  be  used.  Such  planned 
revenue  service  may  not  begin  until 
FRA  has  approved  the  plan  in  writing. 
The  plan  shall  be  changed  only  when 
specifically  agreed  to  by  FRA.  The  plan 
shall  become  part  of  the  safety  standards 
that  apply  to  the  operation  of  the 
specific  intermediate  speed  or  high 
speed  train  to  which  the  plan  applies. 
FRA  shall  enforce  compliance  with  the 
safety  critical  items  identified  in  the 
plan. 

Subpart  I — Operating  Requirements  for 
Train  Brake  Systems. 

§232.801  General. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  detailed  operating 
requirements  governing  the  safe 
operation  of  train  brake  systems  over  its 
railroad  under  all  operating  conditions. 

(b)  Railroads  shall  determine  speed 
restrictions  and  issue  train  handling 
instructions  based  on  air  brake 
performance,  tonnage  and  grade. 
Dynamic  brake  retarding  force  shall  not 
be  considered  in  determining  speed 
restrictions. 

(c)  The  operating  requirements 
contained  in  §  232.803  to  §  232.811  and 
in  §  232.815  to  §  232.819  are  applicable 
to  all  trains  subject  to  this  part. 

§  232.803  Train  information  handling. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  procedures  to 
ensure  that  a  train  crew  employed  by 
the  railroad  is  given  accurate 
information  on  the  condition  of  the  train 
brake  system  and  train  factors  affecting 
brake  system  performance  and  testing 
when  such  crew  takes  over 
responsibility  for  the  train.  At  a 
minimum,  the  procedures  shall  provide 
that  each  train  crew  coming  on  duty  be 
informed  of: 

(1)  On  trains  operating  over  20  mph, 
the  operational  status  of  all  dynamic 
brakes,  including: 

(i)  The  number  of  locomotive  axles 
with  operational  dynamic  brakes  and 
their  location  in  the  train. 

(ii)  An  estimate  of  the  total  retarding 
force  available  from  the  dynamic  brakes 
(as  a  function  of  speed  in  five  mph 
increments  covering  the  operational 
speed  range  of  the  train).  Railroads  shall 
develop  and  implement  an  accurate 
means  to  make  this  estimate  bv  January 
1, 1995. 


(2)  The  total  weight  and  length  of  the 
train. 

(3)  Any  special  weight  distribution 
that  would  require  special  train 
handling  procedures. 

(4)  The  number  and  location  of  cars 
whose  brakes  eu’e  cut  out. 

(5)  The  distance  that  the  train  has 
travelled  since  its  last  Class  1  brake 
system  test. 

(6)  If  a  Class  1  brake  system  test^is 
required  prior  to  the  next  crew  change 
point,  the  location  at  which  that  test 
shall  be  performed. 

(7)  A  record  of  train  configuration 
changes  since  the  last  Class  1  test. 

(8)  Any  train  brake  system  problems 
encountered  by  the  previous  crew. 

(b)  A  railroad  shall  commimicate  this 
information  to  a  train  crew  coming  on 
duty  in  accordance  with  the  procedures 
developed  in  paragraph  (a)  of  this 
section. 

§  232.805  T rain  brake  system  monitoring. 

(a)  A  railroad  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  procedures 
requiring  its  engineers  to  monitor  the 
performance  of  the  train  brake  system 
enroute.  At  a  minimum,  the  engineer 
shall: 

(1)  On  trains  equipped  with  an  air 
flow  indicator  or  a  two-way  end-of-train 
device,  frequently  monitor  the  brake 
pipe  pressure  gradient,  the  air  flow  rate 
to  the  brake  pipe  and  the  response  of  the 
rear  car  to  service  brake  applications.  If 
unusual  changes  occur,  the  engineer 
shall  investigate  the  cause. 

(2)  On  trains  equipped  with  dynamic 
brakes,  monitor  the  amperage  produced 
or  any  other  indicators  of  dynamic  brake 
performance  when  the  dynamic  brake  is 
applied.  If  the  amperage  produced 
indicates  a  less  than  fully  functional 
dynamic  brake,  the  engineer  shall  use 
appropriate  train  handling  procedures 
that  compensate  for  the  reduced 
dynamic  brake  performance. 

(3)  On  trains  equipped  with  wheel- 
temperature  sensors,  brake  application 
force  Sensors,  brake  pad/shoe  thickness 
sensors,  or  other  technology  that 
monitors  performance  of  the  train  brake 
system,  the  output  of  the  sensors  shall 
be  displayed  in  the  cab  of  the 
controlling  locomotive  and  monitored 
by  the  engineer.  If  the  sensors  detect  a 
train  brake  system  problem,  the 
engineer  shall  take  the  corrective  action 
required  in  the  railroad’s  written 
procedures. 

(b)  Any  problems  uncovered  by  train 
brake  system  monitoring  shall  be 
reported  by  the  train  information 
handling  procedures  described  in 
§232.803. 
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§232.807  Airbrakes. 

(a)  The  automatic  air  brake  shall  not 
be  depended  upon  to  hold  equipment 
standing  on  a  grade  (including  a 
locomotive,  cars,  or  train  whether  a 
locomotive  is  attached  or  detached  from 
the  cars  or  train).  A  sufficient  number  of 
handbrakes  shall  be  applied  to  hold 
such  equipment  before  the  air  brakes 
may  be  released,  and  the  handbrakes 
shall  not  be  released  until  it  is  known 
that  the  air  brake  system  is  properly 
charged. 

(b)  A  railroad  shall  set  the  maximum 
main  reservoir  working  pressure. 

(c)  The  maximum  brake  pipe  pressure 
shall  not  be  greater  than  15  psi  less  than 
the  air  compressor  governor  starting  or 
loading  pressure. 

§  232.809  T read  brakes. 

(a)  Tread  brakes  shall  be  operated  so 
that  all  continuous-drag  braking 
applications  limit  the  average  brake 
horsepower  (Bhp)  input  per  wheel  to 
the  following  amounts: 

(1)  20  Bhp  or  less  for  equipment  with 
28-inch  diameter  wheels. 

(2)  25  Bhp  or  less  for  equipment  with 
33-inch  diameter  wheels. 

(3)  30  Bhp  or  less  for  equipment  with 
36-inch  diameter  wheels. 

(4)  35  Bhp  or  less  for  equipment  with 
38-inrh  diameter  wheels. 

(5)  40  Bhp  or  less  for  equipment  w'ith 
40-inch  diameter  wheels. 

(b)  Tread  brakes  shall  be  operated  so 
that  all  non-emergency  stop  braking 
applications  limit  the  average  brake 
horsepower  input  per  wheel  to  the 
following  amounts: 

(1)  80  Bhp  or  less  for  equipment  with 
28-inch  diameter  wheels. 

(2)  100  BHp  or  less  for  equipment 
with  33-inch  diameter  wheels. 

(3)  120  Bhp  or  less  for  equipment 
with  36-inch  diameter  wheels. 

(4)  140  Bhp  or  less  for  equipment 
with  38-inch  diameter  wheels. 

(5)  160  Bhp  or  less  for  equipment 
with  40-inch  diameter  wheels. 

§  232.81 1  Dynamic  brakes. 

(a)  A  railroad  operating  a  train  with  a 
brake  system  that  includes  dynamic, 
blended,  or  other  forms  of  non-friction 
(tread  or  disc)  brakes  shall  develop, 
implement,  and  make  available  to  FRA 
upon  request  written  operating  rules 
governing  safe  train  handling 
procedures  using  these  non-friction 
brakes  under  all  operating  conditions, 
which  shall  be  tailored  to  the  specific 
equipment  and  territory  of  the  railroad. 

(b)  A  railroad’s  operating  rules  shall 
be  based  on  the  ability  of  Action  brakes 
alone  to  safely  stop  the  train  under  all 
operating  conditions. 

(c)  The  operating  rules  may  provide 
that  a  train  may  continue  to  operate  to 


the  next  point  where  a  Class  1  test  is 
required  after  an  enroute  failure  of  the 
dynamic  or  other  non-friction 
component  of  the  train  brake  system. 

§  232.81 3  T wo-way  end-of-train  devices. 

(a)  A  railroad  shall  calibrate  a  tw’o- 
way  end-of-train  device  in  accordance 
with  manufacturer’s  specifications 
annually.  The  date  that  the  next 
calibration  is  due  shall  be  clearly 
marked  on  both  the  head-end  and  the 
rear-end  units  of  the  end-of-train  device. 

(b)  Effective  December  31, 1996,  all 
road  trains  not  specifically  excepted 
shall  use  either  a  two-way  end-of-train 
device  meeting  the  requirements  of 

§  232.117  or  alternate  technology  device 
performing  the  same  function. 

(c)  All  end-of-train  devices  purchased 
by  railroads  after  December  31, 1994 
shall  be  two-way  end-of-train  devices. 

(d)  All  two-way  end-of-train  devices 
acquired  prior  to  [THE  EFFECTIVE 
DATE  OF  THE  nNAL  RULE]  shall  be 
deemed  to  meet  the  design  requirements 
contained  in  §  232.117. 

(e)  The  following  types  of  trains  are 
excepted  ft’om  the  requirement  for  the 
use  of  a  two-way  end-of-train  device: 

(1)  Trains  with  a  locomotive  capable 
of  making  a  brake  application  located  in 
the  rear  third  of  the  train  length; 

(2)  Trains  operating  in  the  push  mode; 

(3)  Trains  with  a  manned,  operational 
caboose; 

(4)  Trains  operating  with  a  secondary, 
fully  independent  br^ng  system 
capable  of  safely  stopping  the  train  in 
the  event  of  failure  of  the  primary 
system; 

(5)  Trains  that  do  not  operate  in 
mountain  grade  territory  and  do  not 
exceed  30  mph; 

(6)  Local  trains  that  do  not  exceed  30 
mph; 

(7)  Work  trains  that  do  not  exceed  30 
mph; 

(8)  Trains  that  operate  exclusively  on 
track  that  is  not-part  of  the  general 
railroad  system;  and 

(9)  Passenger  trains  with  emergency 
brakes. 

§  232.81 5  En  route  failures  of  train  brake 
system  components. 

(a)  Speed  reduction.  When  an  en  route 
failure  of  a  train  brake  system 
component  occurs  that  reduces  the 
retarding  force  available  to  stop  the 
train,  the  speed  of  the  train  shall  be 
reduced  in  order  that  the  train  can  be 
safely  operated  within  the  signal 
spacing  with  remaining  available  brake 
system  retarding  force. 

(b)  A  train  with  an  en  route  brake 
system  failure  that  reduces  the  retarding 
force  available  to  stop  the  train  shall  not 
proceed  beyond  the  next  point  where 


brake  system  repairs  can  be  made  to 
restore  the  full  brake  system  retarding 
force. 

(c)  Subject  to  the  requirements 
contained  in  §  232.17,  an  en  route  train 
may  pick  up  a  car  with  a  power  brake 
defect  for  the  purpose  of  moving  it  to 
the  nearest  available  point  where  repairs 
to  that  defect  can  be  made;  however, 
that  train  shall  have  the  brakes 
operational  and  effective  on  no  less  than 
85%  of  the  cars  in  the  train.  That  train 
shall  not  proceed  beyond  the  point 
where  its  next  Class  1  brake  test  is  due 
With  a  car  containing  a  power  brake 
defect  still  part  of  the  train. 

(d)  Airflow  indicator.  When  a  train  i.s 
equipped  with  an  air  flow  indicator 
calibrated  in  cubic  feet  per  minute,  if 
the  air  flow  exceeds  80  efin,  the 
engineer  shall  stop  the  train  to 
determine  the  cause. 

(e)  Excessive  pressure  gradient.  When 
a  train  is  equipped  with  an  end-of-train 
or  equivalent  device,  if  the  gradient 
exceeds  20  psi  after  recharging 
following  a  brake  application,  the 
engineer  shall  stop  the  train  to 
determine  the  cause.  If  unable  to  make 
repairs  the  crew  should  arrange  to  set 
out  defective  cars  and/or  proceed  at 
reduced  speed  and  with  due  caution  to 
the  next  location  where  corrective 
action  can  be  taken. 

(f)  Two-way  end-of-train  device.  If  a 
two-way  end-of-train  or  equivalent 
device  is  unable  to  initiate  an 
emergency  brake  application  from  the 
rear  of  the  train,  the  speed  of  that  train 
shall  be  limited  to  30  mph.  This 
limitation  shall  be  applied  to  any  device 
that  uses  an  alternate  technology  to 
serve  the  purpose  of  a  two-way  end-of- 
train  device. 

§  232.81 7  Undesired  emergency  brake 
application. 

(a)  If  an  undesired  emergency  brake 
application  occurs  on  a  train,  the  train 
shall  not  proceed  imtil  the  crew  has 
inspected  the  entire  train  to  determine 
that  it  is  safe  to  do  so. 

(b)  A  car  causing  the  undesired 
emergency  application  due  to  a 
mech^cal  defect  may  be  moved  only 
if  necessary  for  repair  of  the  defect  and 
only  to  the  nearest  available  point 
where  repairs  to  that  defect  can  be 
made. 

(c)  A  railroad  shall  have  written 
procedures  requiring  written 
notification  of  the  appropriate 
mechanical  department  official(s)  that 
the  car  is  a  source  of  an  undesired 
emergency  brake  application  and  shall 
be  repaired. 


47744 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


§  232.81 9  Extreme  operating  conditions. 

{a)  A  railroad  shall  develop  and  make 
available  to  FRA  upon  request  detailed 
written  operating  procedures  tailored  to 
the  equipment  and  territory  of  that 
railroad  to  cover  safe  train  handling  for 
the  following  operations: 

(1)  Cold  weather  operation. 

(2)  Mountain  territory  operation, 

(3)  Operation  of  heavy  trains. 

(4)  Operation  of  long  trains. 

(h)  FRA  may  impose  additional 
operating  limitations  on  a  railroad  if — 

tl)  A  railroad  does  not  have  written 
operating  procedures  for  the  operations 
listed  in  paragraph  (a)  of  this  section, 

(2)  The  procedures  are  inadequate,  or 

(3)  The  procedures  are  not  enforced. 

§232.821  Operating  requirements  specific 
to  conventional  freight  trains. 

(a)  A  conventional  freight  train 
operating  imder  cold  weather 
conditions  shall  be  hauled  by  a 
controlling  locomotive  that  is  equipped 
with  a  26-<]  brake  valve  or  equivalent. 

(b)  Feed  valve  braking  is  prohibited. 

(c)  Unless  the  trailing  equipment  is 
designed  for  graduated  brake  release, 
the  passenger  position  on  the 
locomotive  br^e  control  stand  shall  not 
be  used. 

(d)  When  a  locomotive  is  detached 
from  a  train  and  the  standing  cars  are 
not  coupled  to  an  air  supply,  the  brake 
pipe  pressure  in  the  standing  cars  must 
be  depleted. 

§  232.823  Operating  requirements  specific 
to  intermediate  speed  freight  trains. 

(a)  Operation  of  heavy  trains.  Heavy 
trains  shall  not  be  operated  at  speeds 
greater  than  79  mph. 

fb)  Operation  of  long  trains.  Long 
trains  shall  not  be  operated  at  speeds 
greater  than  79  mph. 

(c)  Train  make-up  requirements. 
Except  for  locomotives,  high  speed 
freight  trains  shall  be  made  up  of  zero 
slack  equipment  only. 

Subpart  J — ^Tests  and  Procedures  To 
Introduce  New  Train  Brake  System 
Technology 

§232.901  General. 

(a)  A  railroad  or  other  person  subject 
to  this  part  shall  adhere  to  the 
procedures  prescribed  in  this  subpart 
and  receive  FRA  approval  before  using, 
hauling,  or  permitting  to  be  used  or 
hauled  on  its  line  any  equipment  that 
employs  a  new  train  brake  system 
technology  that  complies  with  the 
statutory  requirements  contained  at  49 
U.S.C.  20102,  20301-20304,  20701- 
20703,  21302,  and  21304,  formerly 
codified  in  the  Locomotive  Inspection 
Act  at  45  U.S.C.  22-34  and  the  Safety 
Appliance  Acts  at  45  U.S.C.  1-14, 16, 


but  that  is  inconsistent  with  or  is  not 
specifically  addressed  by  the  safety 
standards  contained  in  this  part. 

(b)  A  railroad  introducing  new  train 
brake  system  technology  requiring  an 
exemption  from  the  requirements  of  the 
Safety  Appliance  Acts  in  order  to  be 
operated  in  revenue  service  shall  follow 
the  procedures  stated  in  §  117  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  45  U.S.C. 

1001, 1013  et  seq.,  and  any  procedural 
requirements  contained  in  this  chapter. 

(c)  A  railroad  planning  to  introduce 
new  train  brake  system  technology  may 
file  a  petition  with  FRA  requesting  to 
convert  some  of  the  design  requirements 
used  to  develop  the  technology  into 
performance-based  safety  standards  to 
become  part  of  the  regulations  in  this 
part. 

(1)  Such  petitions  shall  contain  the 
following  information: 

(1)  The  proposed  performance 
standard; 

(ii)  The  means  by  which  compliance 
with  the  standard  is  to  be  measured  or 
the  means  by  which  the  standard  can  be 
enforced;  and 

(iii)  A  technical  analysis  that 
demonstrates  whether  the  performance 
standard  is  met  and  whether  the  train 
brake  system  will  function  as  intended, 
for  all  possible  brake  applications  and 
failure  conditions,  to  safely  stop  the 
train. 

(2)  FRA  will  treat  the  petition  as 
either  a  waiver  petition  or  a  petition  for 
rulemaking,  depending  upon  the  nature 
and  scope  of  the  petition,  and  will 
address  the  petition  in  accordance  with 
the  procedural  requirements  contained 
in  this  chapter. 

§  232.903  Pre-revenue  service  tests  for 
new  train  brake  system  technology. 

(a)  Before  a  railroad  uses  a  new  train 
brake  system  technology  in  revenue 
service,  the  railroad  shall  plan  and 
conduct  pre-revenue  service  tests 
adequate  to  thoroughly  demonstrate  safe 
performance  of  the  new  train  brake 
system  technology.  This  pre-revenue 
service  planning  and  testing  shall 
include: 

(1)  Design  description.  Nine  months 
prior  to  the  planned  start  of  the  pre¬ 
revenue  service  tests,  the  railroad  shall 
submit  to  FRA  a  complete  design 
description  of  the  new  technology  to  be 
tested.  This  design  description  shall 
include: 

(i)  Design  performance  requirements, 

(ii)  Description  of  how  the  new 

technology  operates, 

(iii)  Description  of  interfaces  with  other 

train  systems. 


(iv)  Engineering  analysis  of  the 

performance  of  the  new  technology, 

and 

(v)  Results  of  simulations  or  tests  that 

•  demonstrate  the  performance  of  the  ! 

new  technology.  i 

(2)  Test  plan.  Six  months  prior  to  the  | 

planned  start  of  the  pre-revenue  service  | 

tests,  the  railroad  shall  submit  to  the  i 

FRA  a  detailed  test  plan  that  includes:  i 

(i)  An  identification  of  any  waivers  of 
FRA  safety  regulations  required. 

(ii)  A  clear  statement  of  test 
objectives.  One  of  the  test  objectives 

shall  be  to  demonstrate  the  new  i 

technology  is  safe  and  effective  in  the  i 

environment  in  which  it  is  to  be  used. 

(iii)  A  planned  schedule  for 

conducting  the  tests.  i 

(iv)  Stopping  distances  at  various 
speeds  up  to  the  maximum  expected 
revenue  service  operating  speed  and  for 
each  brake  system  separate  and 
combined. 

(v)  Tests  of  the  required  fail  safe 
features  of  the  new  technology. 

(vi)  A  description  of  the  railroad 
facilities  or  property  to  be  used  to 
conduct  the  tests. 

(vii)  A  detailed  description  of  how  the 
tests  are  to  be  conducted. 

(viii)  A  description  of  any  special 
instrumentation  to  be  used. 

(ix)  A  description  of  the  information 
or  data  to  be  obtained. 

(x)  A  description  of  the  criteria  to  be 
used  to  measure  the  success  or  failure 
of  the  tests. 

(xi)  A  description  of  any  special  safety 
precautions  to  be  observed. 

(xii)  A  written  set  of  standard 
operating  procedures  to  be  used  by  the 
people  conducting  the  tests  to  ensure 
the  tests  are  done  safely. 

(3)  Inspection,  maintenance  and  test 
plan.  Six  months  prior  to  planned  start 
of  the  pre-revenue  service  tests,  the 
railroad  shall  submit  a  plan  to  FRA 
describing  in  detail  the  inspection, 
maintenance,  and  test  procedures  to  be 
used  during  the  tests. 

(4)  Training  and  qualification 
program  plan.  Six  months  prior  to  the 
planned  start  of  the  pre-revenue  service 
tests,  the  railroad  shall  submit  to  the 
FRA  a  plan  describing  the  specific 
knowledge  and  skills  necessary  to  safely 
conduct  the  test.  The  plan  shall  describe 
the  training  to  be  done  to  be  sure  the 
persons  conducting  the  test  have  the 
necessary  knowledge  and  skills. 

(b)  (Reserved.) 

§  232.905  Introduction  of  new  train  brake 
system  technology  to  revenue  service. 

(a)  Reporting  of  pre-revenue  service 
test  results.  Six  months  prior  to  the 
planned  start  of  revenue  service,  the 
railroad  shall  submit  a  written  report 
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analyzing  the  results  of  its  pre-revenue 
service  tests  to  the  FRA.  The  report  shall 
emphasize  the  safety  implications  of  the 
test  results. 

(b)  Suggested  amendments  to  the 
Train  Brake  System  Safety  Standards. 
Four  months  prior  to  the  planned  start 
of  revenue  service,  the  railroad  shall 
recommend  in  writing  to  the  FRA  any 
perfonnance  requirements  of  the  new 
technology  that  it  believes  should  be 
incorporated  into  the  Train  Brake 
System  Safety  Standards.  This 
recommendation  shall  include: 

(1)  The  proposed  performance 
standard; 

(2)  The  means  by  which  the  standard 
is  to  be  measured  or  enforced; 

(3)  A  technical  analysis  that 
demonstrates  the  train  brake  system 
safety  benefit  of  enforcing  the  standard; 
and 

(4)  A  technical  analysis  that 
demonstrates  that  if  the  performance 
standard  is  met,  the  train  brake  system 
will  function  as  intended  to  safely  stop 
the  train. 

(c)  Operating  plan.  Six  months  prior 
to  the  planned  start  of  revenue  service, 
the  railroad  shall  submit  to  FRA  a 
written  operating  plan  that  describes  in 
detail  how  the  railroad  intends  to  use 
the  new  brake  technology  in  revenue 
service. 

(d)  Inspection,  Maintenance  and  Test 
Program.  Six  months  prior  to  the 
planned  start  of  revenue  service,  the 
railroad  shall  submit  to  FRA  a  written 
Inspection,  Maintenance,  and  Test 
Program  Plan  that  demonstrates  how 
proper  functioning  of  the  system  will  be 
assured  over  its  service  life  under  all 
conditions  that  may  be  encoimtered  in 
the  proposed  application(s)  of  the  new 
brake  system  tedinology. 

(e)  Training  and  qualification 
program.  (1)  Four  months  prior  to  the 
planned  start  of  revenue  service,  the 
railroad  shall  submit  to  FRA  a  written 
description  of  the  knowledge  and  skills 
the  railroad  will  require  of  its 
employees  to  be  qualified  to  inspect, 
maintain,  and  test  the  new  brake  system 
technology  being  introduced. 

(2)  Four  months  prior  to  the  planned 
start  of  revenue  service,  the  railroad 
shall  submit  to  FRA  a  written 
description  of  the  training  program  the 
railroad  will  implement  to  ensure  its 
employees  have  the  knowledge  and 
skills  necessary  to  inspect,  maintain, 
and  test  the  new  brake  system 
technology. 

(f)  The  FRA  shall  use  the  information 
supplied  by  the  railroad  in  response  to 
the  requirements  of  §  232.905  (a) 
throu^  (e)  as  a  basis  for  granting  or 
denying  approval  for  revenue  service  of 
the  new  brake  technology. 


§  232.907  Follow-up  to  introduction  of  new 
train  brake  system  technology  to  revenue 
service, 

(a)  A  railroad  shall  carefully  monitor 
the  performance  of  new  train  brake 
system  technology  for  the  first  two  years 
that  the  railroad  operates  the  new 
technology  in  revenue  service. 

(b)  Within  30  days  after  the  two  years 
have  passed,  the  railroad  shall  notify 
FRA  in  writing  of  any  operational 
problems  it  encountered  with  the  new 
train  brake  system  technology  during 
the  first  two  years  of  revenue  service. 
This  notification  shall  include: 

(1)  A  description  of  the  problem  and 
the  circumstances  that  brought  it  on. 

(2)  The  suspected  root  cause  or  causes 
of  the  problem. 

(3)  The  safety  implications  of  the 
problem. 

(4)  The  steps  to  be  taken  to  eliminate 
the  problem. 

Appendix  A  to  Part  232 — Schedule  of 
Civil  Penalties  (Reserved) 

Appendix  B  to  Part  232 — Procedure  for 
Requesting  a  Change  to  the  Required 
Periodic  Freight  Brake  or  Single  Car 
Test  Interval 

1.0  Statistical  Definitions 

Confidence  Level  means  the  degree  of 
assurance  that  a  statistical  analysis  done  on 
a  sample  accurately  reflects  the 
characteristics  of  the  larger  population  from 
which  the  sample  was  drawn. 

Periodic  Freight  Brake  Test  Failure  means 
a  failure  of  the  freight  control  valve  to  pass 
the  tests  required  by  AAR  Standard  S-486- 
91,  Section  3:  Service,  Stability,  Minimum 
Application  and  Quick  Service  Limiting 
Valve,  Slow  Release  and  Emergency  Tests. 

Population  means  all  the  individual 
members  of  a  class  or  type  of  railroad 
equipment. 

Random  Sample  means  a  sample  drawn 
from  a  population  so  that  each  member  of  the 
population  has  an  equal  chance  of  being 
selected  as  a  member  of  the  sample. 

Sample  means  a  subset  of  a  larger 
population  analyzed  to  estimate  or  predict 
characteristics  of  the  entire  population. 

Single  Car  Test  Failure  means  a  failure  of 
the  brake  control  valve  or  relay  valve  to  pass 
the  Passenger  Car  Single  Car  Test  in 
accordance  with  AAR  Standard  S-044 
(Instruction  Pamphlet  No.  5039-4,  Sup.  3). 

Statistical  Analysis  means  using  proven 
statistical  methods  to  predict  the 
characteristics  of  a  large  population  based  on 
an  analysis  of  a  smaller  sample  of  that 
population. 

Valid  Statistical  Analysis  means  a 
statistical  analysis  based  on  a  truly  random 
sample  of  large  enough  size  to  produce 
meaningful  predictions  of  the  characteristics 
of  a  larger  population. 

2.0  General 

(a)  An  interested  party  (the  FRA  itself 
could  be  such  a  party)  shall  advise  the  FRA 
by  letter  of  its  intent  to  initiate  a  periodic 


freight  brake  or  single  car  test  monitoring 
program  with  the  intent  to  request  a  change 
to  the  required  periodic  freight  brake  or 
single  car  test  interval.  The  party  shall 
carefully  define  the  equipment  population  to 
which  the  monitoring  program  applies. 
Defined  populations  may  be  a  specific  type 
of  car  or  cars  equipped  with  a  specific  type 
of  brake  system  or  air  brake  system 
component. 

(b)  No  cars  receiving  single  car  tests  due  to 
inspections  or  repairs  made  prior  to  their 
required  periodic  freight  brake  or  single  car 
test  due  date  shall  be  included  in  the 
population. 

(c)  The  request  shall  be  based  on  a  valid 
statistical  analysis  of  the  periodic  freight 
brake  or  single  car  test  failure  rate  of  the 
population.  The  statistical  analysis  shall  be 
based  on  the  entire  population  or  a  random 
sample  size  of  the  population  large  enough 
to  give  a  95%  confidence  levels  that  the 
periodic  freight  brake,  single  car,  or  single 
unit  train  test  failure  rate  of  the  sample 
accurately  reflects  the  failure  rate  of  the 
population  as  a  whole. 

3.0  Outline  ofCh’erall  Statistical  Analysis 
Procedure 

(a)  Objective.  To  determine  and  readjust,  as 
necessary,  an  inspection  interval  that  ensures 
with  95%  confidenee  that  less  than  the 
following  percentages  of  in-service  units 
have  a  defect  that  would  cause  failure  to  pass 
the  periodic  freight  brake  or  single  car  test  at 
any  point  in  time  (population  percent 
defective). 

(1)  5%  for  conventional  freight  equipment. 

(2)  3%  for  intermediate  speed  freight 
equipment. 

(3)  3%  for  conventional  passenger  or 
commuter  equipment. 

(4)  2%  for  intermediate  speed  passenger  or 
commuter  equipment. 

(5)  1%  for  high  speed  passenger 
equipment. 

(b)  Procedure.  The  following  procedure 
shall  be  used  to  perform  a  statistical  analysis 
to  justify  a  change  in  the  time  interval 
between  required  periodic  freight  brake  tests 
or  single  car  tests  of  an  equipment 
population: 

(1)  Define  the  population  to  which  the 
analysis  applies  and  notify  the  FRA  in 
writing  of  the  intent  to  request  a  change  in 
the  time  interval  between  required  tests. 

(2)  The  phase  in  period  required  by 
§  232.609  shall  be  completed  for  the 
population  selected  for  analysis  before  the 
sampling  period  starts. 

(3)  The  records  of  the  results  of  required 
scheduled  single  car  tests  or  required 
scheduled  periodic  freight  brake  tests 
described  in  §  232.615(a)  shall  be  kept.  The 
results  of  unscheduled  tests  shall  not  be 
included  in  the  analysis.  These  records  shall 
be  kept  for  the  following  minimum  sampling 
period: 

(i)  Two  years  for  populations  of  non-high 
utilization  freight  equipment. 

(ii)  One  year  for  high  utilization  freight 
equipment. 

(iii)  Six  months  for  all  other  types  of 
equipment. 

(4)  At  the  end  of  the  sampling  period,  the 
total  sample  size  (total  number  of  units 
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tested)  and  the  total  number  of  test  failures 
(total  number  of  units  that  failed  the  periodic 
freight  brake  test  or  single  car  test)  shall  be 
determined. 

(5)  The  failure  rate  for  the  sample  shall  be 
determined  by  dividing  the  total  number  of 
units  failing  the  test  by  the  total  number  of 
units  tested. 

(6)  The  failure  rate  versus  sample  size  shall 
be  plotted  on  one  of  the  following  charts: 
(these  charts  ensure  the  required  9S% 
confidence  level  is  achieved) 

(i)  Chart  B-1  for  non-high  utilization 
conventional  height  equipment. 

(ii)  Chart  B-2  fw  high  utilization  freight 
equipment. 

(iii)  Chart  B-3  for  conventional  passenger 
or  commuter  equipment. 

(iv)  Qiart  9-4  fw  intermediate  speed 
freight  equipment. 

(v)  Chart  B-S  iar  intermediate  speed 
passenger  or  commuter  equipment. 

(vi)  Chart  B-6  for  high  speed  passenger 
equipment. 

(c)  Determination  of  New  RequUed  Test 
Interval.  The  following  method  shall  be  used 
to  determine  the  new  required  test  interval 
for  the  selected  population: 

(1)  The  party  requesting  the  change  shall 
submit  a  summary  of  the  testing  and 
sampling  program  including  the  appropriate 
complete  chart  from  Part  232  Appendix  B 
(b)(6). 

(2)  The  FRA  shall  review  the  summary  to 
determine: 

(i)  The  correct  method  was  used; 

(ii)  The  sample  was  truly  random  or  the 
entire  population  was  used  as  the  sample; 

(iii)  The  sample  size  was  large  enough;  and 

(iv)  The  sample  time  was  sufficient. 

(3)  If  the  submitted  statistical  analysis 
meets  the  requirements  of  Part  232  Appendix 
B  (cK2),  the  FRA  shall  determine  it  to  1^ 
valid 

(4)  If  the  plotted  result  of  the  valid 
statistical  analysis  falls  on  at  between  the 
limits  of  the  control  band  on  the  appropriate 
chart  given  in  paragraph  (bX6)  of  this 
appeiKlix.  the  time  between  required 


periodic  freight  brake  or  single  car  tests  shall 
remain  unchanged  for  that  population  of 
equipment. 

(5)  If  the  plotted  result  of  the  valid 
statistical  analysis  falls  below  the  control 
band  on  the  appropriate  chart  given  in 
paragraph  (b)(6)  of  this  appenmx,  the  time 
between  required  periodic  freight  brake  or 
single  car  tests  for  that  pr^lation  of 
equipment  shall  be  increased  by  the 
following  amounts  without  further 
rulemaking: 

(i)  3  months  for  non-high  utilization 
equipment  used  in  conventional  freight 
trains. 

(ii)  2  months  for  high  utilization 
equipment  used  in  conventional  freight 
traiiM. 

(iii)  1  month  for  equipment  used  in 
intermediate  speed  ^i^t  trains. 

(iv)  1  month  for  equipment  used  in 
conventional  passenger  or  commuter  trains. 

(v)  1  month  for  equipment  used  in 
intermediate  speed  passenger  or  commuter 
trains. 

(vi)  1  month  for  equipment  used  in  hi^ 
speed  passenger  trains. 

(6)  If  the  plotted  result  of  the  valid 
statistical  analysis  falls  above  the  control 
band  on  the  appropriate  drart  given  in 
paragraph  (b)(6)  of  this  appendix,  the  time 
between  required  periodic  freight  iwake  or 
single  car  tests  for  that  population  of 
equipment  shall  be  decreased  by  the 
following  amounts: 

(i)  3  months  for  non-high  utiiizafron 
equipnaent  used  in  conventional  freight 
trains. 

(ii)  2  months  for  hi^  utilization 
equipment  used  in  conventional  freight 
trains. 

(iii)  1  month  for  equipment  used  in 
intermediate  speed  ^i^t  trains. 

(iv)  1  month  for  equipment  used  in 
conventional  passei^er  or  commuter  trains. 

(v)  1  month  for  equipment  used  in 
intermediate  speed  passdiger  or  commuter 
trains. 


(vi)  1  month  for  equipment  used  in  high 
speed  passenger  trains. 

4J)  Limitations  on  Use 

(a)  Application  of  the  statistical  process 
shall  not  be  repeated  for  the  8€uiw  or  nearly 
the  same  equipment  population  more  than 
once  every  two  years. 

(b)  Repeated  application  of  the  statistical 
analysis  shall  not  cause  the  time  interval 
between  required  periodic  fre^t  brake  test, 
single  car  test  or  single  unit  train  tests  to  be 
less  than: 

(1)  6  months  for  non-high  utilization 
equipment  used  in  conventional  freight 
trains. 

(2)  6  months  for  high  utilization  equipment 
used  in  conventional  freight  trains. 

(3)  3  months  for  equipment  used  in 
intermediate  speed  ^i^t  trains. 

(4)  3  months  for  equipment  used  in 
conventional  passenger  or  commuter  trains. 

(5)  2  months  for  equipment  used  in 
intermediate  speed  passenger  or  commuter 
trains. 

(6)  1  month  for  equipment  used  in  high 
speed  passenger  trains. 

(c)  Repeated  application  of  the  statistical 
analysis  shall  not  cause  the  time  interval 
between  required  periodic  freight  brake  test, 
single  car  test  or  singfo  unit  train  tests  to  be 
greater  than: 

(1)  60  months  for  non-high  utilization 
equipment  used  in  conventional  frei^t 
trains. 

(2)  60  months  for  high  utilization 
equipment  used  in  conventional  freight 
trains. 

(3)  36  months  for  equipment  used  in 
intermediate  speed  freight  trains. 

(4)  24  months  for  equipment  used  in 
conventional  passenger  w  commuter  trains. 

(5)  12  months  for  equipment  used  in 
intermediate  speed  passenger  or  commuter 
trains. 

(6)  6  months  for  equipment  used  in  high 
speed  passenger  trains. 

BILLING  CODE  4S1»-0e-4* 


Non-High  Utilization  Conventional  Freight 

95%  Confidence  That  No  More  Than  5%  Defective  in  Next  Cycle 


sjnijej  pajnsea|/\| 


Population  Size 


High  Utilization  Conventional  Freight 

95%  Confidence  That  No  More  Than  5%  Defective  in  Next  Cycle 


Population  Size 


Conventional  Passenger/Commuter 

95%  Confidence  That  No  More  Than  3%  Defective  in  Next  Cycle 
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Population  Size 


High  Speed  Freight 

95%  Confidence  That  No  More  Than  3%  Defective  in  Next  Cycle 


47750 


Federal  Register  /  Vol.  59.  No.  179  /  Friday.  September  16.  1994  /  Proposed  Rules 


O) 

cx> 

CO 

LO 

s 

CO 

o 

o 

o 

o 

o 

o 

d 

d 

d 

d 

d 

d 

d 

o  o 
•  • 

o  o 


9;By  8jn||Bj  p0jnsB8|Al 


Population  Size 


High  Speed  Passenger/Commuter 
95%  Confidence  That  No  More  Than  2%  Defective  in  Next  Cycle 


sievi  ajnjiej  pajnsesi/M 


Population  Size 


Very  High  Speed  Passenger 

95%  Confidence  That  No  More  Than  1  %  Defective  in  Next  Cycle 
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Appendix  C  to  Part  232 — Definition  of 
“Mountain  Grade  Territory” 

“Mountain  Grade  Territory”  means  a 
section  of  track  of  distance,  D,  with  an 


average  grade  of  1.5  percent  or  more 
over  that  distance  which  satisfies  the 
relationship: 

(30/V)2G2D<12 

Where 


G=average  grade  x  100 
D=distance  in  miles  over  which  average 
grade  is  taken 
V=Speed  of  train 

BILUNG  CODE  4910-06-P 


Mountain  Grade  Territory  Curves 


Distance  of  Average  Grade  -  Miles 

Mountain  Grade  Territory  is  above  and  to  the  right  of  each  speed  curve. 
Non-Mountain  Grade  Territory  is  below  and  to  the  left  of  each  speed  curve. 

BILLING  CODE  4gio-06-c  Issued  in  Washington  D.C.  on  September  1. 

1994. 

Jolene  M.  Molitoris, 

Administrator. 

(FR  Doc.  94-22222  Filed  9-15-94;  8:45  am) 


BILLING  CODE  491(M)6-P 


Friday 

September  16,  1994 


Part  III 

Department  of 
T  ransportation 

Federal  Aviation  Administration 
14  CFR  Part  25 

Revised  Discrete  Gust  Load  Design 
Requirements;  Proposed  Rule 


47756 


Federal  Register  /  Vol.  59,  No.  179  /  Friday,  September  16,  1994  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  27902;  Notice  No.  94-^ 

RIN  2120-AF27 

Revised  Discrete  Gust  Load  Design 
Requirements 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  gust  load  design  requirements  for 
transport  category  airplanes.  The 
proposed  changes  would:  (1)  replace  the 
current  discrete  gust  requirement  with  a 
new  requirement  for  a  discrete  tuned 
gust;  (2)  modify  the  method  of 
establishing  the  design  airspeed  for 
maximum  gust  intensity;  and  (3) 
provide  for  an  operational  rough  air 
speed.  These  changes  are  proposed  in 
order  to  provide  a  more  rational  basis  to 
account  for  the  aerodynamic  and 
structural  dynamic  characteristics  of  the 
airplane.  These  proposed  changes 
would  also  provide  for  harmonization  of 
the  discrete  gust  requirements  with  the 
Joint  Aviation  Requirements  (JAR)  of 
Europe  as  recently  amended. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1994. 

ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Docket  No.  27902,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  delivered  in 
triplicate  to:  Room  91 5G,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27902.  Comments  may  be  examined  in 
Room  915G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
In  addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Transport  Airplane  Directorate  (ANM- 
100),  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98055-4056.  Comments  in  the 
information  docket  may  be  examined 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Haynes,  Airframe  and  Propulsion 
Branch,  ANM-112,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW., 
Renton,  WA  98055—4056;  telephone 
(206) 227-2131. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  niunber 
and  submit  comments  in  triplicate  to 
the  Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  27902.”  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NFRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Backgroimd 

The  National  Advisory  Committee  for 
Aeronautics  (NACA),  the  predecessor  of 
the  National  Aeronautics  and  Space 
Administration  (NASA),  began  an 
inflight  gust  measurement  program  in 
1933  to  assist  in  the  refinement  of  g\ist 
load  design  criteria.  Using 
unsophisticated  analog  equipment,  that 
program  resulted  in  the  development  of 


the  improved  design  requirements  for 
gust  loads  that  were  issued  in  part  04  of 
the  Civil  Aeronautics  Regulations  (CAR) 
in  the  1940’s.  The  corresponding  Civil 
Aeronautics  Manual  (CAM)  04  provided 
a  simplified  formula  from  which  to 
derive  the  design  gust  loads  from  the 
specified  design  gust  velocities.  These 
criteria  were  based  on  an  analytical 
encounter  of  the  airplane  with  a  discrete 
ramp-shaped  gust  with  a  gradient 
distance  (the  distance  necessary  for  the 
gust  to  build  to  a  peak)  of  10  times  the 
mean  chord  length  of  the  airplane  wing. 
An  alleviation  factor,  calculated  from 
wing  loading,  was  provided  in  order  to 
account  for  the  relieving  effects  of  rigid 
body  motion  of  the  airplane  as  it 
penetrated  the  gust.  With  the 
development  of  the  VGH  (velocity,  load 
factor,  height)  recorder  in  1946,  NASA 
began  collecting  a  large  quantity  of  gust 
load  data  on  many  types  of  aircraft  in 
airline  service.  Although  that  program 
was  terminated  for  transport  airline 
operations  in  1971,  the  data  provided 
additional  insight  into  the  nature  of 
gusts  in  the  atmosphere,  and  resulted  in 
significant  changes  to  the  gust  load 
design  requirements.  The  evolution  of 
the  discrete  gust  design  criteria  fix)m 
part  04  through  part  4b  of  the  CAR  to 
current  part  25  of  Title  14  of  the  Code 
of  Federal  Regulations  (CFR)  (which 
contains  the  design  requirements  for 
transport  category  airplanes)  resulted  in 
the  establishment  of  a  prescribed  gust 
shape  with  a  specific  gust  gradient 
distance  and  increased  pe^  gust  design 
velocities.  The  prescribed  shape  was  a 
“one-minus-cosine”  gust  shape  with  a 
specified  gust  gradient  distance  of  12.5 
times  the  mean  chord  length  of  the 
airplane  wing.  The  gust  gradient 
distance,  for  that  particular  shape,  was 
equal  to  one-half  the  total  gust  length. 

A  simplified  analytical  method  similar 
to  the  methodology  of  CAM  04  was 
provided  along  with  an  improved 
alleviation  factor  that  accounted  for 
unsteady  aerodynamic  forces,  gust 
shape,  and  the  airplane  rigid  body 
vertical  response. 

The  increasing  speed,  size,  and 
structural  flexibility  of  transport 
airplanes  resulted  in  the  need  to 
consider  not  only  the  rigid  body 
response  of  the  airplane,  but  also 
structural  dynamic  response  and  the 
effects  of  structural  deformation  on  the 
aerodynamic  parameters.  Early  attempts 
to  account  for  structural  flexibility  led 
to  a  “tuned”  gust  approach  in  which  the 
analysis  assumed  a  flexible  airplane 
encountering  gusts  with  various 
gradient  distances  in  order  to  find  the 
most  critical  gust  gradient  distance  for 
use  in  design  for  each  major  component. 
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A  tuned  discrete  gust  approach  became 
a  requirement  for  compliance  with  the 
British  Civil  Airworthiness 
Requirements. 

Another  method  of  accounting  for  the 
structural  dynamic  effects  of  the 
airplane  involved  the  power  spectral 
density  (PSD)  analysis  technique  which 
accounted  for  the  statistical  distribution 
of  gusts  in  continuous  turbulence  in 
conjunction  with  the  aeroelastic  and 
structural  dynamic  characteristics  of  the 
airplane.  In  the  1960‘s,  the  Federal 
Aviation  Administration  (FAA)  awarded 
study  contracts  to  Boeing  and  Lockheed 
for  the  purpose  of  assisting  the  FAA  in 
developing  the  PSD  gust  methodology 
into  continuous  gust  design  criteria  with 
analytical  procedures.  The  final  PSD 
continuous  turbulence  criteria  were 
based  on  those  studies  and  were 
codified  in  Appendix  G  to  part  25  in 
1980. 

Recognizing  that  the  nature  of  gusts 
was  not  completely  defined,  and  that 
individual  discrete  gusts  might  exist 
outside  the  normal  statistical 
distribution  of  gusts  in  continuous 
turbulence,  the  FAA  retained  the 
existing  criteria  for  discrete  gusts  in 
addition  to  the  new  requirement  for 
continuous  turbulence.  The  current 
discrete  gust  criteria  in  Subpart  C  of  part 
25  require  the  loads  to  be  analytically 
developed  assuming  the  airplane 
encounters  a  gust  with  a  fixed  gradient 
distance  of  12.5  mean  chord  lengths.  For 
application  of  the  current  criteria,  it  is 
generally  assumed  that  the  airplane  is 
rigid  in  determining  the  dynamic 
response  to  the  gust  while  the  effects  of 
wing  elastic  deflection  on  wing  static 
lift  parameters  are  normally  taken  into 
account.  Hie  minimum  value  of  the 
airplane  design  speed  for  maximum  gust 
intensity,  Vb,  is  also  established  firom 
the  discrete  ^st  criteria. 

Recent  fli^t  measurement  efforts  by 
FAA  and  NASA  have  been  aimed  at 
utilizing  measurements  from  the  digital 
flight  data  recorders  (DFDR)  to  derive 
gust  load  design  information  for  airline 
transport  airplanes.  The  Civil  Aviation 
Authority  (CAA)  of  the  United  Kingdom 
has  also  been  conducting  a 
comprehensive  DFDR  gust  measurement 
program  for  transport  airplanes  in 
airline  service.  The  program,  called 
CAADRP  (Civil  Aircraft  Airworthiness 
Data  Recording  Program),  uses  data 
sampling  rates  that  allow  the 
measurement  of  a  wide  range  of  gust 
gradient  distances.  The  CAADRP 
program  is  still  continuing  and  has 
resulted  in  an  extensive  collection  of 
reliable  gust  data. 

In  1988,  the  FAA,  in  cooperation  with 
the  JAA  and  organizations  representing 
the  American  and  European  aerospace 
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industries,  began  a  process  to  harmonize 
the  airworthiness  requirements  of  the 
United  States  and  the  airworthiness 
requirements  of  Europe  in  regard  to  gust 
requirements.  The  objective  was  to 
achieve  common  requirements  for  the 
certification  of  transport  airplanes 
without  a  substantive  change  in  the 
level  of  safety  provided  by  the 
regulations.  Other  airworthiness 
authorities  such  as  Transport  Canada 
have  also  participated  in  this  process. 

In  1992,  the  harmonization  effort  was 
undertaken  by  the  Aviation  Regulatory 
Advisory  Committee  (ARAC).  A 
working  group  of  industry  and 
governmental  structural  loads 
specialists  of  Europe,  the  United  States, 
and  Canada  was  chartered  by  notice  in 
the  Federal  Register  (58  FR  13819, 

March  15, 1993).  The  harmonization 
effort  has  now  progressed  to  a  point 
where  some  specific  proposals  have 
been  developed  by  the  working  group 
for  the  discrete  gust  requirements  and 
these  proposals  have  been 
recommended  to  FAA  by  letter  dated 
October  15, 1993.  The  FAA  is  also 
considering  other  proposals  for  future 
rulemaking. 

Discussion 

The  continued  evolution  of  gust 
design  requirements  among  the  various 
world  aviation  authorities  has  resulted 
in  many  separate  gust  load  design 
criteria  with  which  the  transport 
airplane  manufacturer  must  comply  in 
order  to  export  its  product.  Recent 
efforts  between  the  FAA  and  the  Joint 
Aviation  Authorities  (JAA)  of  Europe  in 
cooperation  with  the  transport 
manufacturers  has  resulted  in  a 
proposal  to  refine  the  criteria  and 
consolidate  them  into  a  common  set  of 
gust  requirements.  A  review  was  made 
of  analytical  methods  to  find  a  single 
method  that  would  simulate  both 
discrete  gusts  and  continuous 
turbulence  and  produce  design  loads 
that  could  be  used  directly  for  structural 
analysis.  However,  no  single  method 
was  found  to  be  satisfactory  for 
accounting  for  both  the  discrete  gust 
and  continuous  turbulence;  therefore, 
separate  criteria  for  these  conditions 
will  be  retained  in  the  requirements. 
This  notice  addresses  only  the  discrete 
gust  criteria.  If  revisions  to  the 
continuous  turbulence  criteria  are 
deemed  necessary,  they  will  be 
proposed  in  a  future  notice. 

A  tuned  discrete  gust  methodology 
would  replace  the  current  discrete  gust 
requirement  of  §  25.341  in  order  to 
provide  a  more  rational  basis  that 
accounts  for  the  aerodynamic  and 
structural  dynamic  characteristics  of  the 
airplane.  This  methodology  would  take 
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into  account  the  expected  operation  of 
the  airplane  by  allowing  multiplying 
factors,  based  on  fuel  k»ding  and 
mciximum  operating  altitude,  to  be  used 
to  adjust  the  required  design  gust 
velocities.  This  method  is  considered  to 
be  more  rational  in  that  it  more 
accurately  reflects  the  actual  conditions 
experienced  by  the  ai^lane  and  is 
therefore  less  likely  to  lead  to  either 
overdesigning  or  undesigning  of 
structure.  An  effort  has  been  undertaken 
by  the  industries  and  governments  of 
the  United  States  and  Europe  to 
evaluate  the  new  proposed  criteria  and 
ensure  that  the  provide  reasonable 
design  loads  for  current  conventional 
transport  airplanes  as  well  as  for  new 
technology  airplanes  that  may  include 
systems  that  react  in  a  nonlinear 
manner.  Furthermore,  the  proposed  gust 
gradient  distance  and  design  gust 
velocity  distributions  are  l^lieved  to 
represent  the  best  available 
measurements  of  the  gust  environment 
in  which  the  airplane  is  likely  to  be 
operated.  In  this  regard,  the  CAADRP 
gust  measurement  data  (CAA,  Safety 
Regulation  Group,  Research  Note 
Number  74,  November  30, 1990, 
“Investigation  of  Derived  Gust 
Velocities  from  CAADRP  Data”)  have 
been  used  to  support  the  design  gust 
velocity  and  gradient  distance 
distributions  for  the  new  proposed 
discrete  gust  design  criteria. 

The  method  for  establishing  the 
minimum  value  of  the  design  speed  for 
maximum  gust  intensity,  Vb,  which  is 
currently  predicated  on  the  discrete  gust 
criteria  of  the  current  §  25.341,  would 
also  be  revised.  The  proposed  tuned 
gust  criteria  wovild  replace  the  static 
discrete  gust  criteria  of  §  25.341  which 
are  used  in  the  calculation  of  the 
minimum  value  of  Vb.  Therefore,  a 
revised  criterion  for  the  minimum  Vb  is 
also  proposed. 

The  proposal  does  not  include  a 
discrete  gust  design  condition  at  Vb, 
although  the  speed  Vb  would  continue 
to  be  used  in  determining  the  criteria  for 
continuous  turbulence.  The  design  gust 
velocity  and  gradient  distances 
established  for  the  gust  design 
conditions  at  Vc,  “structural  design 
cruising  speed,”  and  Vd,  “structural 
design  diving  speed,”  were  developed 
in  consideration  of  the  full  operational 
envelope  so  that  a  specific  discrete  gust 
condition  at  Vb  is  not  considered 
necessary,  provided  an  adequate  speed 
margin  is  retained  between  Vb  and  Vc, 
and  provided  the  ciurent  practices  for 
operating  in  severe  turbulence  are 
continued.  In  this  regard,  it  is  also 
proposed  that  the  recommended 
operational  turbulence  penetration 
speed  of  §  25.1585(a)(8)  be  based  on  a 
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new  operational  rough  air  speed,  Vra, 
which  would  be  no  greater  than  the  Vb 
chosen  for  structural  design.  In  the 
interest  of  developing  a  common 
requirement  for  part  25  and  JAR-25,  the 
current  JAR  requirement  (JAR  25.1517) 
for  a  rough  air  sp^ed,  Vra.  for  which 
there  is  a  satisfactory  service  history, 
would  be  the  basis  for  the  new  proposed 
§  25.1517.  The  FAA  considers  the  level 
of  safety  provided  in  this  notice  to  be 
the  same  as  in  the  current  rules. 

Several  changes  are  also  proposed  to 
other  related  rules  to  implement  the 
new  criteria  and  to  consolidate  the 
general  gust  requirements  into  a  single 
section.  Gust  requirements  are  located 
in  several  different  sections  of  part  25 
that  pertain  to  continuous  turbulence, 
lateral  gusts,  etc.  This  proposal  would 
consolidate  many  of  these  gust 
requirements  into  a  revised  §  25.341.  In 
this  regard,  several  changes  to  other 
sections  are  proposed  to  transfer 
requirements  and  to  revise  references  to 
these  requirements.  These  include  the 
relocation  of  §  25.305(d)  to  §  25.341(b) 
and  the  transfer  of  §§  25.331(a)(1)  and 
25.331(a)(2)  to  §  25.321  “General”  and 
changing  the  title  of  §  25.331  to 
“Symmetric  maneuvering  conditions.” 
Also  the  lateral  gust  requirements  of 
§  25.351  would  be  removed  since  the 
proposed  §  25.341  addresses  both 
vertical  and  lateral  gusts.  The  gust 
envelope  would  no  longer  be  needed 
with  the  proposed  criteria  so  it  would 
be  eliminated  from  §  25.333  and  the  title 
of  this  section  would  be  changed  to 
“Flight  maneuvering  envelope.” 

Changes  are  also  proposea  to  adapt 
the  tuned  gust  criteria  to  the  cases  of 
unsymmetrical  loads  in  §  25.349 
“rolling  conditions,”  §  25.427 
“Unsymmetrical  loads,”  and  to  §  25.445 
“Outboard  fins.”  These  rules  would  be 
revised  in  order  to  provide  criteria  for 
calculating  unsymmetrical  external 
airloads  for  dynamic  discrete  gust 
conditions  and  to  provide  for  the  effects 
of  lateral  gusts  acting  on  auxiliary 
aerodynamic  surfaces  such  as  winglets 
and  outboard  fins.  To  be  more  general, 
it  is  proposed  to  change  the  title  of 
§  25.445  from  “Outboard  fins”  to 
“Auxiliary  aerodynamic  surfaces.” 

Regulatory  Evaluation  Summary 

Preliminary  Regulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
e{;onomic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 


determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  efiects  of 
regulatory 'changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  not  a  “significant  regulatory 
action”  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  DOT’S  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 

(4)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Cost-Benefit  Analysis 

The  proposed  changes  would  have 
economic  consequences.  The  costs 
would  be  the  incremental  costs  of 
meeting  the  tuned  discrete  gust 
‘  requirements  rather  than  the  current 
static  discrete  gust  requirements.  The 
benefits  would  be  the  savings  from  not 
meeting  two  different  sets  of  discrete 
gust  requirements,  i.e.,  the  requirements 
in  the  current  FAR  and  the  requirements 
in  the  JAR.  In  order  to  sell  their 
transport  category  airplanes  in  a  global 
marketplace,  manufacturers  usually 
certify  their  products  under  both  sets  of 
regulations.  Harmonizing  these  discrete 
gust  requirements  would  result  in  a  net 
cost  savings. 

Industry  sources  provided 
information  on  the  additional  costs  and 
cost  savings  that  would  result  from  the 
proposed  rule.  Based  on  this 
information  a  range  of  representative 
certification  costs  and  savings  are 
shown  below.  The  costs  and  savings  per 
certification  are  those  related  to  meeting 
discrete  gust  load  requirements, 
including  related  provisions  of  the 
proposed  rule. 

Per  Certification  Costs  and  Sav¬ 
ings  Associated  With  Proposed 
Discrete  Gust  Load  Require¬ 
ments 

[In  thousands  of  dollars] 


Costs  of  current  FAA  certification 

S29-S115 

Costs  of  current  JAA  certification  . 

70-145 

Costs  of  current  joint  certification  . 

100-150 

Costs  of  proposed  FAA  certifi- 

cation . 

70-145 

Per  Certification  Costs  and  Sav¬ 
ings  Associated  With  Proposed 
Discrete  Gust  Load  Require¬ 
ments— Continued 

[In  thousands  of  dollars] 


Costs  of  proposed  joint  certifi- 

- 

cation . 

70-145 

Savings  (current  joint  certification 

costs  minus  proposed  joint  cer¬ 
tification  costs)  . 

5-29 

The  costs  and  cost  savings  of  specific 
certifications  may  vary  from  these 
estimates.  In  all  cases  where  a 
manufacturer  seeks  both  FAA  and  JAA 
certification,  however,  the  cost  savings 
realized  through  harmonizing  the 
requirements  would  outweigh  the 
expected  incremental  costs  of  the 
proposal.  The  FAA  solicits  information 
ftx)m  manufacturers  and  other  interested 
parties  concerning  the  costs  and  savings 
associated  with  this  proposal. 

In  addition  to  the  cost  savings 
expected  from  harmonization,  the 
proposed  rule  would  result  in  airplane 
designs  that  are  based  on  more  rational 
evaluations  of  conditions  expected  in 
flight. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  an^  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  A  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
“a  significant  economic  impact  on  a 
substantial  number  of  small  entities.” 
FAA  Order  2100.14A  outlines  FAA’s 
procedures  and  criteria  for 
implementing  the  RFA. 

An  aircraft  manufacturer  must  employ 
75  or  fewer  employees  to  be  designated 
as  a  “small”  entity.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  a  proposed  or  final  rule.  None 
of  the  manufacturers  of  transport 
category  airplanes  qualify  as  small 
entities  under  this  definition.  Therefore, 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  The 
discrete  gust  load  requirements  in  this 
rule  w^ould  harmonize  with  those  of  the 
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JAA  and  would,  in  fact,  lessen  the 
restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion:  Because  the  proposed 
changes  to  the  gust  design  criteria  are 
not  expected  to  result  in  a  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  regulation  would  not 
be  significant  under  Executive  Order 
12866.  Because  this  is  an  issue  that  has 
not  prompted  a  great  deal  of  public 
concern,  the  FAA  has  determined  that 
this  action  is  not  significant  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  25, 1979).  In 
addition,  since  there  are  no  small 
entities  affected  by  this  rulemaking,  the 
FAA  certifies  that  the  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  since  none 
would  be  affected.  A  copy  of  the 
regulatory  evaluation  prepared  for  this 
project  may  be  examined  in  the  Rules 
Docket  or  Stained  from  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  23 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Gusts. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  25-AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344, 1354(a).  1355, 
1421, 1423, 1424, 1425, 1428, 1429,  1430;  49 
U.S.C.  106(g),  and  49  CFR  1.47(a). 

§  25.305  [Amended] 

2.  By  amending  §  25.305  by  removing 
and  reserving  paragraph  (d). 

3.  By  amending  §  25.321  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 


§  25.321  General. 

*  *  *  *  .  * 

(c)  Enough  points  on  and  Mdthin  the 
boundaries  of  the  design  envelope  must 
be  investigated  to  ensure  that  the 
maximum  load  for  each  part  of  the 
airplane  structure  is  obtained. 

(d)  The  significant  forces  acting  on  the 
airplane  must  be  placed  in  equiUbrium 
in  a  rational  or  conservative  manner. 

The  linear  inertia  forces  must  be 
considered  in  equilibrium  with  the 
thrust  and  all  aerodynamic  loads,  while 
the  angular  (pitching)  inertia  forces 
must  be  considered  in  equilibrium  with 
thrust  and  all  aerodynamic  moments, 
including  moments  due  to  loads  on 
components  such  as  tail  surfaces  and 
nacelles.  Critical  thrust  values  in  the 
range  from  zero  to  maximum 
continuous  thrust  must  be  considered. 

4.  By  amending  §  25.331  by  revising 
the  title  and  paragraph  (a)  to  read  as 
follows,  and  by  removing  and  reserving 
paragraph  (d). 

§  25.331  Symmetric  maneuvering 
conditions. 

(a)  Procedure.  For  the  analysis  of  the 
maneuvering  flight  conditions  specified 
in  paragraphs  (b)  and  (c)  of  this  section, 
the  following  provisions  apply: 

(1)  Where  sudden  displacement  of  a 
control  is  specified,  the  assumed  rate  of 
control  surface  displacement  may  not  be 
less  than  the  rate  that  could  be  applied 
by  the  pilot  through  the  control  system. 

(2)  In  determining  elevator  angles  and 
chordwise  load  distribution  in  the 
maneuvering  conditions  of  paragraph 
(b)  and  (c)  of  this  section,  the  effect  of 
corresponding  pitching  velocities  must 
be  taken  into  account.  The  in-trim  and 
out-of-trim  flight  conditions  specified  in 
§  25.255  must  be  considered. 

*  *  *  •  » 

5.  By  amending  §  25.333  by  revising 
the  title  and  paragraph  (a)  to  read  as 
follows,  and  by  removing  and  reserving 
paragraph  (c). 

§  25.333  Fligtit  maneuvering  envelope. 

(a)  General.  The  strength 
requirements  must  be  met  at  each 
combination  of  airspeed  and  load  factor 
on  and  within  the  boundaries  of  the 
representative  maneuvering  envelop  (V- 
n  diagram)  of  parztgraph  (b)  of  this 
section.  This  envelope  must  also  be 
used  in  determining  the  airplane 
structural  operating  limitations  as 
specified  in  §25.1501. 
***** 

6.  By  amending  §  25.335  by  revising 
paragraph  (d)  to  read  as  follows: 

§  25.335  Design  airspeeds. 
***** 


(d)  Design  speed  for  maximum  gust 
intensity,  Vb. 

(1)  Vb  may  not  be  less  than 


Vc.=l4- 


K,U 


V.a 


ref 


498w 


where — 


Vsi=the  1-g  stalling  speed  based  on 
Cnatiuix  with  the  flaps  retracted  at 
the  particular  weight  imder 
consideration; 

Vc=design  cruise  speed  (knots 
equivalent  airspeed); 

Uref=the  reference  gust  velocity  (feet  per 
second  equivalent  airspeed)  from 
§25.341(a)(5)(i); 

w=average  wing  loading  (pounds  per 
square  foot)  at  the  particular  weight 
under  consideration. 


‘  5.3  + fi 

2w 

= - 

pcag 

p=density  of  air  (slugs/ft  3); 
c=mean  geometric  chord  of  the  wing 
(feet); 

g=acceleration  due  to  gravity  (ft/sec^); 
a=slope  of  the  airplane  normal  force 
coefficient  curve,  Cna  per  radian; 

(2)  At  altitudes  where  Vc  is  limited  by 
Mach  number — 

(i)  Vb  may  be  chosen  to  provide  an 
optimum  margin  between  low  and  high 
speed  buffet  boimdaries;  and, 

(ii)  Vb  need  not  be  greater  than  Vc. 

***** 

7.  By  revising  §  25.341  to  read  as 
follows: 

§25.341  Gust  and  turbulence  loads. 

(a)  Discrete  Gust  Desi^  Criteria.  The 
airplane  is  assumed  to  be  subjected  to 
symmetrical  vertical  and  lateral  gusts  in 
level  flight.  Limit  gust  loads  must  be 
determined  in  accordance  with  the 
following  provisions: 

(1)  Loads  on  each  part  of  the  structure 
must  be  determined  by  dynamic 
analysis.  The  analysis  must  take  into 
accoimt  unsteady  aerodynamic 
characteristics  and  all  significant 
structural  degrees  of  freedom  including 
rigid  body  moticms. 

(2)  The  shape  of  the  gust  must  be: 


2 

for  0  <  s  <  2H 
where — 

s  =  distance  penetrated  into  the  gust 
(feet); 

Uds  =  the  design  gust  velocity  in 
equivalent  airspeed  specified  in 


.  tts 
1-Cosl  — 
H 
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subparagraph  (a)(4)  of  this 
paragraph;  and 

H  =  the  gust  gradient  which  is  the 
distance  (feet)  parallel  to  the 
airplane’s  flight  path  for  the  gust  to 
reach  its  peak  velocity. 

(3)  A  sufficient  number  of  gust 
gradient  distances  in  the  range  30  feet 
to  350  feet  must  be  investigated  to  find 
the  critical  response  for  each  load 
quantity. 

(4)  The  design  gust  velocity  must  be: 

where — 

Uref  =  the  reference  gust  velocity  in 
equivalent  airspeed  defined  in 
subparagraph  (a)(5)  of  this 
paragraph. 

Fg  =  the  flight  profile  alleviation  factor 
defined  in  subparagraph  (a)(6)  of 
this  paragraph. 

(5)  The  following  reference  gust 
velocities  apply: 

(i)  At  the  airplane  design  speed  Vc: 
Positive  and  negative  gusts  with 
reference  gust  velocities  of  56.0  ft/sec 
EAS  must  be  considered  at  sea  level. 

The  reference  gust  velocity  may  be 
reduced  linearly  fi-om  56.0  ft/sec  EAS  at 
sea  level  to  44.0  ft/sec  EAS  at  15000 
feet.  The  reference  gust  velocity  may  be 
further  reduced  linearly  fi’om  44.0  ft/sec 
EAS  at  15000  feet  to  ^6.0  ft/sec  EAS  at 
50000  feet. 

(ii)  At  the  airplane  design  speed  Vd: 
The  reference  gust  velocity  must  be  0.5 
times  the  value  obtained  under 

§  25.341(a)(5)(i). 

(6)  The  flight  profile  alleviation  factor, 
Fg,  must  be  increased  linearly  firom  the 
sea  level  value  to  a  value  of  1.0  at  the 
maximum  operating  altitude  defined  in 
§  25.1527.  At  sea  level,  the  flight  profile 
alleviation  factor  is  determined  by  the 
following  equation: 

F  =0.5(f  +F  ) 

g  \  gz  gm) 

where  - 

F  =1 — Eras—; 

^  250000 

^  Maximum  Landing  Weight 

^ 

Maximum  Take  -  off  Weight 

^  _  Maximum  Zero  Fuel  Weight 
—  I 

Maximum  Take  -  off  Weight 


Zmo  -  Maximum  operating  altitude 
defined  in  §25.1527.  • 

(7)  When  a  stability  augmentation 
system  is  included  in  the  analysis,  the 
effect  of  any  significant  system 
nonlinearities  should  be  accoimted  for 
when  deriving  limit  loads  from  limit 
gust  conditions. 

(b)  Ck)ntinuous  Gust  Design  Criteria. 
The  dynamic  response  of  the  airplane  to 
vertical  emd  lateral  continuous 
turbulence  must  be  taken  into  accoimt. 
The  continuous  gust  design  criteria  of 
Appendix  G  of  tffis  part  must  be  used 
to  establish  the  dynamic  response 
imless  more  rational  criteria  are  shown. 

8.  By  amending  §  25.343  by  revising 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  25.343  Design  fuel  and  oil  loads. 

(b)  *  *  * 

(D*  *  * 

(ii)  The  gust  conditions  of  §  25.341(a) 
but  assuming  85%  of  the  design 
velocities  prescribed  in  §  25.341(a)(4). 

***** 

9.  By  amending  §  25.345  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§25.345  High  lift  devices. 

(a)  If  wing  flaps  are  to  be  used  during 
takeoff,  approach,  or  landing,  at  the 
design  flap  speeds  established  for  these 
stages  of  flight  imder  §  25.335(e)  and 
with  the  wing  flaps  in  the 
corresponding  positions,  the  airplane  is 
assumed  to  be  subjected  to  symmetrical 
maneuvers  and  gusts.  The  resulting 
limit  loads  must  correspond  to  the 
conditions  determined  as  follows: 

(1)  Maneuvering  to  a  positive  limit 
load  factor  of  2.0;  and 

(2)  Positive  and  negative  gusts  of  25 
ft/sec  EAS  acting  normal  to  the  flight 
path  in  level  flight.  Gust  loads  resulting 
on  each  part  of  the  structure  must  be 
determined  by  rational  analysis.  The 
analysis  must  take  into  accoimt  the 
unsteady  aerodynamic  characteristics 
and  rigid  body  motions  of  the  aircraft. 
The  shape  of  the  gust  must  be  as 
described  in  §  25.341(a)(2)  except  that — 
Uds  =  25  ft/sec  EAS; 

H  =  12.5  c;  and 

c  =  mean  geometric  chord  of  the  wing 
(feet). 

***** 

(c)  If  flaps  or  other  high  lift  devices 
are  to  be  used  in  en  route  conditions, 
and  with  flaps  in  the  appropriate 
position  at  speeds  up  to  the  flap  design 
speed  chosen  for  these  conditions,  the 
airplane  is  assumed  to  be  subjected  to 
symmetrical  maneuvers  and  gusts 
within  the  range  determined  by — 

(1)  Maneuvering  to  a  positive  limit 
load  factor  as  prescribed  in  §  25.337(b); 
and 


(2)  The  discrete  vertical  gust  criteria 
in  §  25.341(a). 

***** 

10.  By  amending  §  25.349  by  revising 
the  introductory  text  and  paragraph  (b) 
to  read  as  follows: 

§  25.349  Rolling  conditions. 

The  airplane  must  be  designed  for 
loads  resulting  fi-om  the  rolling 
conditions  specified  in  paragraphs  (a) 
and  (b)  of  this  section.  Unbalanced 
aerodynamic  moments  about  the  center 
of  gravity  must  be  reacted  in  a  rational 
or  conservative  manner,  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces. 

***** 

(b)  Unsymmetrical  gusts.  The  airplane 
is  assumed  to  be  subjected  to 
unsymmetrical  vertical  gusts  in  level 
flight.  The  resulting  limit  loads  must  be 
determined  fixim  either  the  wing 
maximum  airload  derived  directly  from 
§  25.341(a),  or  the  wing  maximiun 
airload  derived  indirectly  fi'om  the 
vertical  load  factor  calculated  from 
§  25.341(a).  It  must  be  assumed  that  100 
percent  of  the  wing  air  load  acts  on  one 
side  of  the  airplane  and  80  percent  of 
the  wing  air  load  acts  on  the  other  side. 

11.  By  eunending  §  25.351  by  revising 
the  introductory  text  and  by  removing 
and  reserving  paragraph  (b). 

§25.351  Yawing  Conditions. 

The  airplane  must  be  designed  for 
loads  resulting  from  the  conditions 
specified  in  paragraph  (a)  of  this 
section.  Unbalanced  aerodynamic 
moments  about  the  center  of  gravity 
must  be  reacted  in  a  rational  or 
conservative  manner  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces: 

***** 

12.  By  revising  §  25.371  to  read  as 
follows: 

§25.371  Gyroscopic  loads. 

The  structure  supporting  the  engines 
and  the  auxiliary  power  units  must  be 
designed  for  the  gyroscopic  loads 
associated  with  the  concfitions  specified 
in  §§  25.331,  25.341(a),  25.349  and 
25.351  with  the  engine  or  auxiliary 
power  units  at  maxim'iun  continuous 
rpm. 

13.  By  amending  §  25.373  by  revising 
paragraph  (a)  to  read  as  follows: 

§  25.373  Speed  control  devices. 
***** 

(a)  The  airplane  must  be  designed  for 
the  symmetrical  maneuvers  prescribed 
in  §  25.333  and  §  25.337,  the  yawing 
maneuvers  prescribed  in  §  25.351,  and 
the  vertical  and  lateral  gust  conditions 
prescribed  in  §  25.341(a),  at  each  setting 
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and  the  maximum  speed  associated 
with  that  setting;  and 
♦  *  %  *  * 

14.  By  amending  §  25.391  by  revising 
the  introductory  text  and  paragraph  (e) 
to  read  as  follows: 

§  25.391  Control  surface  loads:  general. 

The  control  surfaces  must  be  designed 
for  the  limit  loads  resulting  from  the 
flight  conditions  in  §§  25.331,  25.341(a), 
25.349  and  25.351  and  the  ground  gust 
conditions  in  §  25.415,  considering  the 
requirements  for — 
***** 

(e)  Auxiliary  aerodynamic  surfaces,  in 
§25.445. 

15.  By  revising  §  25.427  to  read  as 
follows: 

§25.427  Unsymmetrical  loads. 

(a)  In  designing  the  airplane  for  lateral 
gust,  yaw  maneuver  and  roll  maneuver 
conditions,  account  must  be  taken  of 
unsymmetrical  loads  on  the  empennage 
arising  from  effects  such  as  slipstream 
and  aerodynamic  interference  with  the 
wing,  vertical  fin  and  other 
aerodynamic  surfaces. 

(b)  The  horizontal  tail  must  be 
assumed  to  be  subjected  to 
unsymmetrical  loading  conditions 
determined  as  follows: 

(1)  100  percent  of  the  maximum 
loading  from  the  symmetrical  maneuver 
conditions  of  §  25.331  and  the  vertical 
gust  conditions  of  §  25.341(a)  acting 
separately  on  the  surface  on  one  side  of 
the  plane  of  symmetry;  and 


(2)  80  percent  of  these  loadings  acting 
on  the  other  side. 

(c)  For  empennage  arrangements 
where  the  horizontal  tail  surfaces  have 
dihedral  angles  greater  than  plus  or 
minus  10  degrees,  or  are  supported  by 
the  vertical  tail  surfaces,  the  surfaces 
and  the  supporting  structure  must  be 
designed  for  gust  velocities  speciHed  in 
§  25.341(a)  acting  in  any  orientation  at 
right  angles  to  the  flight  path. 

(d)  Unsymmetrical  loading  on  the 
empennage  arising  from  buffet 
conditions  of  §  25.305(e)  must  be  taken 
into  account, 

16.  By  amending  §  25.445  by  changing 
the  title  and  revising  paragraph  (a)  to 
read  as  follows: 

§  25.445  Auxiliary  aerodynamic  surfaces. 

(a)  When  signifrcant,  the  aerodynamic 
influence  between  auxiliary 
aerodynamic  surfaces,  such  as  outboard 
fins  and  winglets,  and  their  supporting 
aerodynamic  surfaces,  must  be  taken 
into  account  for  all  loading  conditions 
including  pitch,  roll,  and  yaw 
maneuvers,  and  gusts  as  specified  in 

§  25.341(a)  acting  at  any  orientation  at 
right  angles  to  the  flight  path. 
***** 

17.  By  amending  §  25.571  by  revising 
paragraphs  (b)(2)  and  (3)  to  read  as 
follows: 

§  25.571  Damage-tolerance  and  fatigue 
evaluation  of  structure. 
***** 

(b)  *  *  * 


(2)  The  limit  gust  conditions  specified 
in  §  25.341  at  the  specified  speeds  up  to 
Vc  and  in  §  25.345. 

(3)  The  limit  rolling  conditions 
specified  in  §  25.349  and  the  limit 
unsymmetrical  conditions  specified  in 
§§  25.367  and  25.427  (a)  through  (c),  at 
speeds  up  to  Vc. 

***** 

18.  By  adding  a  new  §  25.1517  to  read 
as  follows: 

§  25.1 51 7  Rough  air  speed,  Vra. 

A  rough  air  speed,  Vra,  for  use  as  the 
recommended  turbulence  penetration 
airspeed  in  §  25.1585(a)(8),  must  be 
established,  which — 

(1)  is  not  greater  than  the  design 
airspeed  for  maximum  gust  intensity, 
selected  for  Vb;  and 

(2)  is  not  less  than  the  minimum 
value  of  Vb  specified  in  §  25.335(d);  and 

(3)  is  sufficiently  less  than  Vmo  to 
ensure  that  likely  speed  variation  during 
rough  air  encounters  will  not  cause  the 
overspeed  warning  to  operate  too 
frequently.  In  the  absence  of  a  rational 
investigation  substantiating  the  use  of 
other  values,  Vra  must  be  less  than 
Vmo — 35  knots  (TAS). 

Issued  in  Washington,  DC,  on  September  8, 
1994. 

Thomas  E.  MeSweeny, 

Director,  Aircraft  Certification  Service. 

[FR  Doc.  94-22903  Filed  9-15-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Docket  No.  26018,  Arndts.  27-29  and  29- 
341 

RIN  2120-AB90 

Airworthiness  Standards;  New 
Rotorcraft  30-Second/2-Minute  One- 
Engine-Inoperative  Power  Ratings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  new  and 
revised  airworthiness  standards  by 
incorporating  optional  one-engine- 
inoperative  (OEI)  power  ratings  for 
multiengine,  turbine-powered  rotorcraft. 
These  amendments  result  from  a 
petition  for  rulemaking  from  Aerospace 
Industries  Association  of  America  (AlA) 
and  the  recognition  by  both  government 
and  industry  that  additional  OEI  power 
rating  standards  are  needed.  These 
amendments  enhance  rotorcraft  safety 
after  an  engine  failure  or  precautionary 
shutdown  by  providing  higher  OEI 
power,  when  necessary.  These 
amendments  also  assure  that  the  drive 
system  will  maintain  its  structural 
integrity  and  allow  continued  safe  flight 
while  operating  at  the  new  OEI  power 
ratings  with  the  operable  engine(.s). 
EFFECTIVE  DATE:  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Scott  Horn,  Rotorcraft  Standards 
Staff,  FAA,  Fort  Worth,  Texas  76193- 
0112,  telephone  number  (817)  222- 
5125. 

SUPPLEMENTARY  INFORMATION: 
Background 

By  letter  dated  September  20, 1984, 
the  AlA  petitioned  for  rulemaking  by 
requesting  amendments  to  Parts  1, 27, 
29,  and  33  of  the  Federal  Aviation 
Regulations  (FAR)  to  establish  new  30- 
second,  2-minute,  and  continuous  OEI 
power  ratings. 

In  the  process  of  drafting  the 
amendments,  numerous  meetings  were 
held  with  the  industry  groups  and 
airworthiness  authorities  of  other 
countries  in  an  attempt  to  identify  and 
address  all  of  the  issues.  As  set  forth  in 
the  AIA’s  petition,  only  multiengine 
rotorcraft,  with  turbine-powered 
engines,  would  be  eligible  for  these  new 
OEI  power  ratings  which  would  be 
applicable  to  the  remaining  engine(s) 
only  after  an  in-flight  failure  or 
precautionary  engine  shutdown.  The 
rated  30-second  OEI  power  would  be 
limited  to  periods  of  not  more  than  30 


seconds  at  any  one  time  and  would 
enhance  the  OEI  performance  of  the 
rotorcraft  during  the  transient  phase  of 
the  takeoff  and  landing  maneuvers.  The 
rated  2-minute  OEI  power  would  be 
limited  to  periods  of  not  inore  than  2 
minutes  at  any  one  time  and  would 
achieve  initial  stabilized  climb  of  at 
least  100  feet  per  minute  following 
takeoff  or  balked  landing  flight  with  one 
engine  inoperative.  These  ratings  could 
be  used  instead  of  the  existing  2^/8- 
minute  OEI  power  rating  or  normal 
takeoff  power. 

The  continuous  OEI  power  rating  and 
all  aspects  of  its  definition,  eligibility, 
qualiftcation,  and  performance  credit 
were  adopted  in  Amendments  1-34, 27- 
23,  29-26,  and  33-12,  Rotorcraft 
Regulatory  Review  Program 
Amendment  No.  3  (53  FR  34198, 
September  2, 1988). 

This  final  rule  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  89- 
26  that  was  published  in  the  Federal 
Register  on  September  22, 1989  (54  FR 
39086).  A  corresponding  NPRM,  Notice 
No.  89-27,  that  proposed  changes  to 
parts  1  and  33  for  definitions  and 
engines  was  also  published  in  the  same 
issue  of  the  Federal  Register  (54  FR 
39080).  In  addition,  a  joint  public 
meeting  was  held  on  November  16, 

1989,  in  Forth  Worth,  Texas,  to  discuss 
both  notices  (54  FR  41986). 

All  interested  persons  have  been 
given  an  opportunity  to  participate  in 
this  rulemaking  and  due  consideration 
has  been  given  to  all  matters  presented. 
Some  minor  editorial  changes  have  been 
made  to  clarify  the  proposals.  The 
changes  are  based  on  comments 
received  and  further  FAA  review  of  the 
proposals.  Except  as  indicated  herein, 
the  proposals  contained  in  the  notice 
have  b^n  adopted  without  change. 

Discussion  of  Comments 

The  commenters  represented  airfirame 
manufacturers,  airworthiness  authorities 
from  other  countries,  rotorcraft  owners 
and  operators,  and  private  individuals. 
The  commenters  generally  agree  with 
the  substance  of  the  proposal  with 
certain  recommended  changes.  The 
following  discussion  addresses  these 
recommendations  and  their  disposition. 

Sections  27.923  and  29.923  Rotor 
Drive  System  and  Control  Mechanism 
Tests 

The  notice  proposed  changes  to 
§§  27.923(e)  and  29.923  (a)  and  (b)  that 
add  the  special  tests  to  the  rotor  drive 
system  endurance  test  schedule,  which 
are  necessary  to  qualify  the  rotor  drive 
system  for  the  new  30-second/2-minute 
OEI  power  ratings. 


One  commenter,  referring  to 
§§  27.923(e)(2)(i)  and  29.923(e)(3)(i). 
states  that  if  the  5-minute  takeoff  power 
run  to  qualify  the  drive  system  is 
conducted  as  part  of  the  endurance  run. 
and  the  30-second/2-minute  OEI 
requirements  are  conducted  on  a  bench 
test,  then  the  takeoff  power  5-minute 
run  will  be  conducted  twice  on  the 
same  set  of  gears.  The  commenter 
proposes  that  the  wording  for  the  bench 
testing  requirements  be  changed  to  state 
“*  *  *  following  stabilization  at  takeoff 
power.”  The  FAA  does  not  intend  to 
duplicate  the  takeoff  power  5-minute 
run  and  agrees  that  clarification  is 
needed:  therefore,  the  recommended 
change  has  been  incorporated. 

Another  commenter  recommends 
doubling  the  test  time  in 
§  29.923(b)(3)(i)  because  the  drive 
system,  at  the  higher  and  potentially 
more  damaging  30-second/2-minute  OEI 
power  ratings,  will  be  substantiated  by 
less  endurance  testing  at  these  new 
powers.  This  recommendation  is 
beyond  the  scope  of  the  notice.  Further, 
the  FAA  disagrees  with  the 
recommendation  to  double  the  test  time 
for  drive  system  substantiation  because 
the  test  time  proposed  for  the  new  30- 
second/2-minute  OEI  power  ratings  is 
more  severe  than  the  current  OEI 
ratings,  when  considering  expected 
usage.  The  test  time  was  established 
based  upon  the  proportionate  duration 
of  load  applications  during  these  test 
runs  when  compared  with  the  expected 
service  life  of  the  rotor  drive  system.  In 
addition,  the  test  time  was  also  based 
upon  the  statistical  failure  rate  of 
turboshaft  engines  and  three 
applications  of  30-second/2-minute  OEI 
power  during  the  expected  life  of  the 
drive  system.  The  relationship  between 
test  time  and  anticipated  OEI  exposure 
in  service  is  more  severe  by  a  factor  of 
2.64  for  the  new  OEI  ratings. 

Another  commenter  proposes 
removing  the  words  “  *  *  *  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removal 
*  •  •”  from  §§27.923(e)(2)(iii)  and 
29.923(b)(3)(iii).  The  FAA  disagrees 
because  the  preferred  method  of 
conducting  the  tests  is  on  the  rotorcraft 
where  the  entire  drive  system  is 
subjected  to  the  OEI  powers.  Since  the 
FAA  recognizes  that  in  some  cases  it 
may  not  be  possible  to  conduct  these 
tests  on  the  rotorcraft.  a  bench  test, 
which  is  representative  of  the  aircraft,  is 
included  as  an  acceptable  alternative. 

Another  commenter  proposes  to 
clarify  §§27.923(e)(2)(iii)  and 
29.923(b)(3)(iii)  by  inserting  the  word 
“vibration”  between  the  words  “the” 
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and  “firequency.”  The  FAA  agrees,  and 
the  change  has  been  made. 

Other  tnan  some  minor  editorial 
changes,  these  amendments  are  adopted 
as  discussed. 

Sections  27. 1143  and  29.1143  Engine 
Controls 

The  notice  proposed  to  include  the 
requirement  for  automatic  control  of  the 
30-second  OEI  power  in  §§  27.1143(e) 
and  29.1143(f).  One  commenter  suggests 
that  §  29.1143(f)  is  ambiguous  in  that  it 
does  not  adequately  define  the  meaning 
of  “control.”  The  FAA  agrees  that 
additional  clarification  is  necessary.  The 
amendment  now  states  “*  *  * 
automatically  activate  and  control  the 
30-second  OEI  power  and  prevent 
*  *  Other  than  this  clarification,  the 
amendments  are  adopted  as  proposed. 

Sections  27.1305  and  29.1305 
Powerplant  Instruments 
The  notice  proposed  to  include  the 
requirements  for  a  pilot  alert  and  a 
recording  device  when  30-second/2- 
minute  OEI  powers  are  used  by  adding 
paragraphs  (t)  and  (u)  to  §  27.1305  and 
paragraphs  (a)  (24)  and  (25)  to  §  29.1305. 

One  commenter  proposes  to  add  the 
words  “*  *  *  for  use  by  ground 
personnel  *  *  *”  between  the  words 
“provided”  and  “which”  in 
§§  27.1305(u)  and  29.1305(a)(25).  The 
FAA  agrees,  and  the  change  has  been 
made. 

Another  commenter  states  that 
because  of  the  number  of  warnings 
being  introduced  by  §  29.1305(a)(24), 
some  guidance  material  is  needed.  The 
FAA  agrees  and  will  address  these 
concerns  with  forthcoming  advisory 
material. 

A  third  conunenter  suggests  adding 
the  word  “automatically”  before  the 
word  “records”  in  §  29.1305(a)(25)(i). 
The  FAA  agrees,  and  the  amendments 
are  adopted  with  the  changes. 

Sections  27.1521  and  29.1521 
Powerplant  Limitations 

The  notice  proposed  to  add 
paragraphs  (j)  and  (k)  to  §  27.1521  and 
paragraphs  (i)  and  (j)  to  §  29.1521  to 
include  the  30-second/2-minute  OEI 
power  limitations,  along  with  rotorcraft 
applicability  and  the  conditions  for 
their  use.  One  commenter  supports  this 
proposal  if  the  amendments  to  Parts  1 
and  33  ensure  mandatory  maintenance 
of  the  engine  following  use  of  the  30- 
second  OEI  power  rating.  In  addition, 
the  commenter  further  states  that  the 
transmission  and  gearbox  should  not  be 
subject  to  mandatory  maintenance.  The 
.  testing  requirements  proposed  in 
§§  27.923  and  29.923  for  the  30-second/ 
2-minute  OEI  power  ratings  will 


minimize  the  need  for  mandatory 
maintenance  of  the  transmission  and 
gearbox  following  application  of  the  30- 
second/2-minute  OEI  power  in  service. 
The  amendments,  which  concern  the 
airhame  requirements,  are  adopted 
without  change. 

Sections  27.1549  and  29.1549 
Powerplant  Instruments 

The  notice  proposed  to  revise 
§§  27.1549(e)  and  29.1549(e)  by  defining 
the  instrument  markings  associated  with 
the  30-second/2-minute  OEI  power 
ratings.  One  commenter  supports  the 
proposal  and  suggests  that  some 
guidance  material  is  needed.  The  FAA 
agrees,  and  guidance  material  will  be 
developed.  These  amendments  are 
adopted  as  proposed. 

Section  29.67  Climb:  One  Engine 
Inoperative 

The  notice  proposed  to  revise 
paragraph  (a)(l)(i)  to  specify  that  for 
rotorcraft  certificated  for  the  30-second/ 
2-minute  OEI  power,  only  2-minute  OEI 
power  may  be  used  to  comply  with  the 
100-foot-per-minute  rate  of  climb 
required  by  this  section. 

One  commenter  supports  the 
proposal.  Another  conunent  concerns 
paragraphs  (a)(2)  and  (b),  which  are  not 
changed  by  this  rulemaking.  It  is  noted 
that  OEI  climb  performance  required  by 
the  current  rules  can  be  determined  by 
using  either  30-minute  or  continuous 
OEI  power.  There  are  no  restrictions  on 
which  long  duration  OEI  power  rating 
may  be  used  with  the  short  duration  30- 
second/2-minute  OEI  power  ratings.  OEI 
climb  performance  will  be  based  upon 
the  hipest  long  duration  OEI  power  for 
which  certification  is  requested. 

The  amendment  is  adopted  without 
change. 

Additional  Discussion 

Training 

Although  outside  the  scope  of  this 
rulemaking,  the  FAA  has  recognized  the 
need  for  additional  training  for  flight 
crewmembers  in  the  correct  procedures 
and  use  of  these  new  OEI  power  ratings. 
A  commenter  notes  that  the  use  of  these 
new  ratings  could  result  in  serious 
damage  to  the  operating  engine  and  that 
additional  training  must  be  available  to 
satisfy  the  operational  and 
airworthiness  needs.  The  FAA  agrees, 
and  these  training  procedures  will  be 
considered  by  operations  specialists 
during  the  certification  process. 

Power  Assurance 
A  commenter  notes  that  power 
assurance  requirements,  as  given  in 
§§  27.45(f)  and  29.45(f),  will  be  affected 
by  these  amendments  and  recommends 


the  issuance  of  guidance  material.  The 
FAA  recognizes  the  importance  of  the 
power  assurance  requirement  for 
approval  and  use  of  these  new  OEI 
power  ratings,  and  appropriate  guidance 
material  will  be  developed. 

Limiting  Height-Speed  Envelope 

One  commenter  asks  whether  the  30- 
second  power  is  the  “greatest  power  for 
which  certification  is  requested”  as 
currently  contained  in  §§  27.79(b)(2) 
and  29.79(b)(1).  For  these  amendments, 
30-second  power  is  the  greatest  power 
for  which  certification  could  be 
accomplished. 

Airworthiness  Limitations  Section 

One  commenter  addressed  the  need 
for  changes  to  Appendix  A33.4, 
Airworthiness  Limitations  Section. 

Since  this  comment  addresses  part  33, 
it  will  be  handled  in  the  rulemaking 
effort  underway  addressing  that  part. 

Regulatory  Evaluation  Summary 

Regulatory  Evaluation 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to  the 
private  sector,  consumers,  and  Federal, 
State  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12866  dated 
September  30, 1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
and  maintain  current  regulations  only  if 
they  are  required  by  law,  are  necessary 
to  interpret  the  law,  or  are  made 
necessary  by  a  “compelling  public 
need.”  The  order  also  requires  that 
agencies  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and 
select  the  alternative  that  maximizes  the 
net  benefits  and  imposes  the  least 
burden  on  society. 

Additionally,  the  order  requires 
agencies  to  submit  a  list  of  all  rules, 
except  those  specifically  exempted  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  because  they  respond  to 
emergency  situations  or  other  narrowly 
defined  exigencies,  to  determine  if  the 
rules  constitute  “significant  regulatory 
action.”  “Significant  regulatory  action” 
means  an  action  that  is  likely  to  result 
in  a  rule  that  may  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  create 
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a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  “Significant  regulatory  action”  is 
submitted  to  centralized  regulatory 
review  by  OIRA. 

OIRA  and  the  FAA  have  determined 
that  this  rule  is  not  “a  significant 
regulatory  action.”  However,  a  cost- 
benefit  emalysis,  including  evaluation  of 
cost-reducing  alternatives  to  this  rule 
has  been  prepared.  This  analysis  also 
contains  the  regulatory  flexibility 
determination  required  by  the 
Regulatory  Flexibility  Act  and  a  Trade 
Impact  Assessment.  If  more  detailed 
economic  information  is  desired,  the 
reader  may  refer  to  the  full  evaluation 
contained  in  the  docket. 

Economic  Evaluation 

The  use  of  the  new  optional  rating 
structure  will  provide  significant 
benefits  to  operators  of  Category  A 
helicopters.  Category  A  helicopters  are 
multiengine,  can  withstand  any  single 
engine  Incoming  inoperative,  and  can 
continue  safe  flight  or  landing  within  a 
demonstrated  field  size.  In  addition  to 
increased  payloads,  the  amendments 
will  enable  rotorcraft  operators  to 
operate  firom  significantly  smaller 
heliports  with  the  same  degree  of  safety 
because  of  the  decrease  in  the  minimum 
required  rejected  takeoff  distance  for 
Category  A  operations.  The  rejected 
takeoff  distance  is  the  distance  fix)m  the 
start  of  the  takeoff  to  the  stopping  point 
after  landing.  The  current  regulation 
puts  operators  using  shorter  fields  at  a 
disadvantage  because  of  the  inability  to 
satisfy  Category  A  operational 
requirements.  This  increased 
operational  flexibility  should  enable 
them  to  fly  Category  A  operations  and 
possibly  use  more  efficient  and 
profitable  route  structures  (where  larger 
fields  are  not  available). 

The  rule  establishes  OEI  ratings  for 
periods  of  shorter  duration  than 
previously  allowed  and  will  provide  an 
additional  optional  capability  to 
manufacturers.  The  testing  costs 
associated  with  obtaining  these  ratings 
should  be  viewed  as  the  price  of  an 
additional  capability  and  will  be 
evaluated  by  the  individual  rotorcraft 
manufacturers  based  on  market 
potential.  The  principal  operational 
benefit  of  these  new  optional  ratings  is 
the  ability  to  carry  hi^er  payloads  from 
existing  fields  or  to  takeoff  from  smaller 


fields  with  current  payloads.  The  AIA 
estimates  that  the  use  of  the  new  rating 
structure  for  a  given  Category  A  mission 
could  result  in  an  increase  in 
productivity  of  48  percent  for  a  37,000- 
pound  design  gross  weight  (DGW) 
helicopter,  and  up  to  125  percent  for  a 
7,500-pound  DGW  helicopter  if 
operators  who  fly  only  Category  A 
missions  choose  to  take  full  advantage 
of  the  increase  in  payload  that  will  be 
permitted.  The  AIA  further  notes  that 
the  public  will  also  benefit  from  these 
changes  because  the  availability  of 
viable,  short-field  performance  should 
encourage  the  development  of 
downtown  heliports,  thereby  enhancing 
convenience. 

For  a  manufacturer  considering  a  new 
design,  the  issue  of  whether  to  design  a 
helicopter  to  accommodate  engines 
capable  of  satisfying  the  new  OEI  rating 
scheme  (use  of  the  new  ratings  will 
affect  helicopter  performance  standards 
as  well  as  the  structural  and  drive 
system  requirements)  will  be  influenced 
by  the  following  factors; 

•  The  availability  of  appropriately 
sized  engines  (larger  helicopters 
designed  for  Category  A  use  will  be  able 
to  use  a  smaller  engine). 

•  The  OEI  capability  of  competitive 
products. 

•  The  operator  mission  requirements. 

•  The  cost  (for  increased  testing  and 
increased  engine  performance)  of 
obtaining  the  new  OEI  capability 
compared  to  the  benefit  derived  from 
the  increase  in  payload  or  flexibility  of 
route  structures  afforded  by  this 
capability. 

The  availability  of  the  new  OEI 
capability  could  provide  substantial 
benefits  to  rotorcraft  manufacturers  and 
operators.  However,  such  benefits  are 
difficult  to  quantify  because  the  number 
of  products  certificated  to  this  standard 
cannot  be  estimated.  In  addition,  the 
specific  increase  in  dispatch  payload 
cannot  be  estimated  because  it  will 
depend  on  the  specific  rotorcraft  design 
in  relation  to  the  engines  that  will  be 
available.  These  optional  ratings  should 
enhance  the  ability  of  operators  who  are 
limited  by  current  regulations  to 
Category  B  operations,  because  of  the 
small  size  fields  they  use  to  fly  more 
Category  A  operations,  which  should 
improve  their  profitability.  The  extent  of 
these  benefits  cannot  be  predicted  since 
they  will  depend,  to  a  large  degree,  on 
the  mix  of  Category  A  and  B  operations 
that  are  chosen.  The  FAA  has  not  been 
able  to  quantify  these  potential  benefits 
either  on  a  per-unit  or  industry-wide 
scale  due  to  the  changes  in  rotorcraft 
design  and  performance  that  these 
optional  ratings  could  promote  and  the 
large  number  of  highly  variable  factors 


that  would  influence  the  magnitude  of 
the  overall  benefits.  The  FAA  concludes 
that  the  optional  OEI  ratings  will  not 
have  a  negative  impact  on 
manufacturers  or  operators.  Since  these 
ratings  are  optional,  manufacturers  will 
provide  this  capability  only  if  the 
additional  costs  can  be  recovered  in  the 
market  place. 

The  FAA  maintains  that,  after  an 
engine  failure  under  the  revised 
regulations  for  limited-use  ratings, 
safety  will  be  at  least  equivalent  to 
operational  safety  under  the  previous 
regulations.  This  condition  is  supported 
by  the  fact  that  these  30-second  and  2- 
minute  OEI  ratings  are  “limited  use/ 
mandatory  inspection  ratings.” 

Following  one  mission  cycle  of  rating 
use,  specific  requirements  for  inspection 
will  have  to  be  met  to  verify  continued 
airworthiness  of  the  engine.  Under 
current  regulations,  there  is  no 
requirement  for  an  inspection  following 
an  OEI  power  application.  Any 
rotorcraft  parts  found  to  be  unsuitable 
for  further  use  must  be  replaced  after 
application  of  these  ratings.  As  a  result 
of  new  test  and  analysis  requirements, 
a  high  level  of  safety  will  be  maintained. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 

The  RFA  requires  agencies  to  review 
rules  that  may  have  “a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  The  FAA’s 
criteria  for  a  small  aircraft  manufacturer 
is  one  employing  fewer  than  75 
employees.  A  substantial  number  is  a 
number  that  is  not  fewer  than  11  and  is 
more  than  one-third  of  the  small  entities 
subject  to  the  rule.  A  significant  impact 
is  one  having  an  annual  cost  of  more 
than  $14,900  (1987  dollars)  per 
manufacturer. 

A  review  of  domestic  helicopter 
manufacturing  companies  indicates  that 
there  are  fewer  than  eleven  small 
helicopter  manufacturers.  Therefore,  the 
amendments  to  Parts  27  and  29  will  not 
affect  a  substantial  number  of  small 
entities. 

Trade  Impact  Analysis 

The  rule  changes  will  have  little  or  no 
impact  on  trade  for  both  U.S.  firms 
doing  business  in  foreign  countries  and 
foreign  firms  doing  business  in  the 
United  States.  In  the  U.S.  market, 
foreign  manufacturers  will  have  the 
option  of  designing  engines  and 
helicopters  capable  of  satisfying  the  new 
OEI  ratings  and,  therefore,  will  not  be  at 
a  competitive  disadvantage  with  U.S. 


Federal  Register  /  Vol.  59,  No,  179  /  Friday,  September  16,  1994  /  Rules  and  Regulations  47767 


manufacturers.  Because  of  the  large  U.S. 
market,  foreign  manufacturers  are  likely 
to  certificate  their  rotorcraft  to  U.S. 
rules,  which  will  limit  any  competitive 
advantage  U.S.  manufacturers  might 
gain  in  foreign  markets. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  Trade  Impact  Analysis,  the  FAA 
has  determined  that  this  regulation  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  these  amendments  do 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantiel 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
These  amendments  are  considered 
nonsignificant  under  E)OT  Regulatory 
Policies  and  Procedures  (44  CFR 11034; 
February  26, 1979).  A  regulatory 
evaluation  of  the  amendments, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  (rf'  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

Adoption  of  the  Amendments 

Accordingly,  Parts  27  and  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  27  and  29)  are  amended  as 
follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344, 1354(a),  1355, 
1421, 1423, 1425, 1428, 1429,  and  1430;  49 
U.S.C  106(g). 

2.  Section  27.923  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§  27.923  Rotor  drive  system  and  control 
mechanism  tests. 

***** 

(e)  A  10-hour  part  of  the  test 
prescribed  in  paragraph  (b)  of  this 
section  must  be  run  at  not  less  than 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeofi  torque.  The  main 
and  auxiliary  rotor  controls  must  be  in 
the  normal  position  for  vertical  ascent. 

(1)  For  multiengine  rotorcraft  for 
which  the  use  of  ZVz  minute  OEI  power 
is  requested,  12  runs  during  the  10-hour 
test  must  be  conducted  as  follows: 

(1)  Each  run  must  consist  of  at  least 
one  period  of  2V2  minutes  with  takeoff 
torque  and  the  maximum  speed  for  use 
with  takeoff  torque  on  all  engines. 

(ii)  Each  run  must  consist  of  at  least 
one  period  for  each  engine  in  sequence, 
during  which  that  engine  simulates  a 
power  failure  and  the  remaining  engines 
are  run  at  2V2  minute  OEI  torque  and 
the  maximum  speed  for  use  with  2V2 
minute  OEI  torque  for  2>h  minutes. 

(2)  For  multiengine  turbine-powered 
rotorcraft  for  which  the  use  of  30-second 
and  2-minute  OEI  power  is  requested, 

10  runs  must  be  conducted  as  follows: 

(i)  Immediately  following  a  takeoff 
run  of  at  least  5  minutes,  each  power 
source  must  simulate  a  failure,  in  turn, 
and  apply  the  maximum  torque  and  the 
maximum  speed  for  use  with  30-second 
OEI  power  to  the  remaining  afiected 
drive  system  power  inputs  for  not  less 
than  30  seconds,  followed  by 
application  of  the  maximtun  torque  and 
the  maximum  speed  for  use  with  2- 
minute  OEI  power  for  not  less  than  2 
minutes.  At  least  one  run  sequence  must 
be  conducted  from  a  simulated  "flight 
idle”  condition.  When  conducted  on  a 
bench  test,  the  test  sequence  must  be 
conducted  following  stabilization  at 
takeoff  power. 

(ii)  For  the  purpose  of  this  paragraph, 
an  affected  power  input  includes  all 
parts  of  the  rotor  drive  system  which 
can  be  adversely  affected  by  the 
application  of  higher  or  asymmetric 
torque  and  speed  prescribe  by  the  test. 

(iii)  This  test  may  be  conducted  on  a 
representative  bench  test  facility  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removal 
during  the  test.  The  loads,  the  vibration 
frequency,  and  the  methods  of 
application  to  the  affected  rotor  drive 
system  components  must  be 
representative  of  rotorcraft  conditions. 
Test  components  must  be  those  used  to 
show  compliance  with  the  remainder  of 
this  section. 

***** 

3.  Section  27.1143  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


§  27.1 1 43  Engine  controls. 
***** 

(e)  For  rotorcraft  to  be  certificated  for 
a  30-second  OEI  power  rating,  a  means 
must  be  provided  to  automatically 
activate  and  control  the  30-second  OEI 
power  and  prevent  any  engine  firom 
exceeding  the  installed  engine  limits 
associated  with  the  30-second  OEI 
power  rating  approved  for  the  rotorcraft. 

4.  Section  27.1305  is  amended  by 
adding  paragraphs  (t)  and  (u)  to  read  as 
follows: 

§  27.1 305  Powerplant  instruments. 
***** 

(t)  For  rotorcraft  for  which  a  30- 
second/2-minute  OEI  power  rating  is 
requested,  a*means  must  be  provided  to 
alert  the  pilot  when  the  engine  is  at  the 
30-second  and  the  2-minute  OEI  power 
levels,  when  the  event  begins,  and  when 
the  time  interval  expires. 

(u)  For  each  turbine  engine  utilizing 
30-second/2-minute  OEI  power,  a 
device  or  system  must  be  provided  for 
use  by  ground  personnel  which — 

(1)  Automatically  records  each  usage 
and  duration  of  power  at  the  30-second 
and  2-minute  OQ  levels; 

(2)  Permits  retrieval  of  the  recorded 
data; 

(3)  Clan  be  reset  only  by  ground 
maintenance  persoimel;  and 

(4)  Has  a  means  to  verify  proper 
operation  of  the  system  or  device. 

5.  Section  27.1521  is  amended  by 
adding  paragraphs  (j)  and  (k)  to  read  as 
follows: 

§  27. 1 521  Powerplant  limitations. 
***** 

(j)  Rated  30-second  OEI  power 
operation.  Rated  30-second  OEI  power 
is  permitted  only  on  multiengine, 
turbine-powered  rotorcraft,  also 
certificated  for  the  use  of  rated  2-minute 
OEI  power,  and  can  only  be  used  for 
continued  operation  of  the  remaining 
engine(s)  after  a  failure  or  precautionary 
shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  30- 
second  OEI  power,  any  damage  will  be 
readily  detectable  by  ^e  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A27.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  30-second  OEI 
power  must  be  limited  to  not  more  than 
30  seconds  for  any  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greats  than — 

(1)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 
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(3)  The  maximum  allowable  torque. 

(k)  Rated  2-minute  OEI  power 
operation.  Rated  2-minute  OEI  power  is 
permitted  only  on  multiengine,  turbine- 
powered  rotorcraft,  also  certificated  for 
the  use  of  rated  30-second  OEI  power, 
and  can  only  be  used  for  continued 
operation  of  the  remaining  engine(s) 
after  a  failure  or  precautionary 
shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  2- 
minute  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A27.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  2-miniite  OEI 
power  must  be  limited  to  not  more  than 
2  minutes  for  any  period  in  w'hich  that 
power  is  used,  and  by — 

(l)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(1)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 

6.  Section  27.1549  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  27.1549  Powerplant  instruments. 
***** 

(e)  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section  except  that  no  marking  is 
normally  required  for  the  30-second  OEI 
limit. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

7.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355, 
1421, 1423, 1424, 1425, 1428, 1429, and 
1430;  49  U.S.C.  106(g). 

8.  Section  29.67  is  amended  by 
revising  paragraph  (a){l)(i)  to  read  as 
follows: 

§  29.67  Climb:  one  engine  inoperative. 

(a)  *  *  * 

(D*  *  * 

(i)  The  critical  engine  inojierative  and 
the  remaining  engines  within  approved 
operating  limitations,  except  that  for 
rotorcraft  for  which  the  use  of  30- 
second/2-minute  OEI  power  is 
requested,  only  the  2-minute  OEI  power 
may  be  used  in  showing  compliance 
with  this  paragraph; 
***** 

9.  Section  29.923  is  amended  by 
revising  paragraphs  (a)  introductory  text 


and  (b)(1);  and  by  adding  paragraph 
(b)(3)  to  read  as  follows: 

§  29.923  Rotor  drive  system  and  control 
mechanism  tests. 

(a)  Endurance  tests,  general.  Each 
rotor  drive  system  and  rotor  control 
mechanism  must  be  tested,  as 
prescribed  in  paragraphs  (b)  through  (n) 
of  this  section,  for  at  least  200  hours 
plus  the  time  required  to  meet  the 
requirements  of  paragraphs  (b)(2),  (b)(3), 
and  (k)  of  this  section.  These  tests  must 
be  conducted  as  follows: 
***** 

(b) *  *  * 

(1)  Except  as  prescribed  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  the 
takeoff  torque  run  must  consist  of  1 
hour  of  alternate  runs  of  5  minutes  at 
takeoff  torque  and  the  maximum  speed 
for  use  with  takeoff  torque,  and  5  , 
minutes  at  as  low  an  engine  idle  speed 
as  practicable.  The  engine  must  be 
declutched  from  the  rotor  drive  system, 
and  the  rotor  brake,  if  furnished  and  so 
intended,  must  be  applied  during  the 
first  minute  of  the  idle  run.  During  the 
remaining  4  minutes  of  the' idle  run,  the 
clutch  must  be  engaged  so  that  the 
engine  drives  the  rotors  at  the  minimum 
practical  r.p.m.  The  engine  and  the  rotor 
drive  system  must  be  accelerated  at  the 
maximum  rate.  When  declutching  the 
engine,  it  must  be  decelerated  rapidly 
enough  to  allow  the  operation  of  the 
overrunning  clutch. 
***** 

(3)  For  multiengine,  turbine-powered 
rotorcraft  for  which  the  use  of  30- 
second/2-minute  OEI  power  is 
requested,  the  takeoff  run  must  be 
conducted  as  prescribed  in  paragraph 
(b)(1)  of  this  section  except  for  the 
following: 

(i)  Immediately  following  any  one  5- 
minute  power-on  run  required  by 
paragraph  (b)(1)  of  this  section,  each 
power  source  must  simulate  a  failure,  in 
turn,  and  apply  the  maximum  torque 
and  the  maximum  speed  for  use  with 
30-second  OEI  power  to  the  remaining 
affected  drive  system  power  inputs  for 
not  less  than  30  .seconds,  followed  by 
application  of  the  maximum  torque  and 
the  maximum  speed  for  use  with  2- 
minute  OEI  power  for  not  less  than  2 
minutes.  At  least  one  run  sequence  must 
be  conducted  from  a  simulated  “flight 
idle”  condition.  When  conducted  on  a 
bench  test,  the  test  sequence  must  be 
conducted  following  stabilization  at 
takeoff  power. 

(ii)  For  the  purpose  of  this  paragraph, 
an  affected  power  input  includes  all 
parts  of  the  rotor  drive  system  which 
can  be  adversely  affected  by  the 
application  of  higher  or  asymmetric 
torque  and  speed  prescribed  by  the  test. 


(iii)  This  test  may  be  conducted  on  a 
representative  bench  test  facility  when 
engine  limitations  either  preclude 
repeated  use  of  this  power  or  would 
result  in  premature  engine  removals 
during  the  test.  The  loads,  the  vibration 
frequency,  and  the  methods  of 
application  to  the  affected  rotor  drive 
system  components  must  be 
representative  of  rotorcraft  conditions. 
Test  components  must  be  those  used  to 
show  compliance  with  the  remainder  of 
this  section. 

***** 

10.  Section  29.1143  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§29.1143  Engine  controls. 
***** 

(f)  For  rotorcraft  to  be  certificated  for 
a  30-second  OEI  power  rating,  a  means 
must  be  provided  to  automatically 
activate  and  control  the  30-second  OEI 
power  and  prevent  any  engine  from 
exceeding  the  installed  engine  limits 
associated  with  the  30-second  OEI 
power  rating  approved  for  the  rotorcraft. 

11.  Section  29.1305  is  amended  by 
adding  paragraphs  (a)(24)  and  (25)  to 
read  as  follows: 

§  29.1 305  Powerplant  instruments. 
***** 

(a)  *  *  * 

(24)  For  rotorcraft  for  which  a  30- 
second/2-minute  OEI  power  rating  is 
requested,  a  means  must  be  provided  to 
alert  the  pilot  when  the  engine  is  at  the 
30-second  and  2-minute  OEI  power 
levels,  when  the  event  begins,  and  when 
the  time  interval  expires. 

(25)  For  each  turbine  engine  utilizing 
30-second/2-minute  OEI  power,  a 
device  or  system  must  be  provided  for 
use  by  ground  personnel  which — 

(i)  Automatically  records  each  usage 
and  duration  of  power  at  the  30-second 
and  2-minute  OEI  levels; 

(ii)  Permits  retrieval  of  the  recorded 
data; 

(iii)  Can  be  reset  only  by  ground 
maintenance  personnel;  and 

(iv)  Has  a  means  to  verify  proper 
operation  of  the  system  or  device. 

***** 

12.  Section  29.1521  is  amended  by 
adding  paragraphs  (i)  and  (j)  to  read  as 
follows: 

§  29.1 521  Powerplant  limitations. 
***** 

(i)  Rated  30-second  OEI  power 
operation.  Rated  30-second  OEI  power 
is  permitted  only  on  multiengine, 
turbine-powered  rotorcraft,  also 
certificated  for  the  use  of  rated  2-minute 
OEI  power,  and  can  only  be  used  for 
continued  operation  of  the  remaining 
engine(s)  after  a  failure  or  precautionary 
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shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  30- 
second  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A29.4  of  Appendix  A  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  30-second  OEI 
power  must  be  limited  to  not  more  than 
30  seconds  for  any  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed 
which  may  not  be  greater  than — 

(1)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 

(j)  Rated  2-minute  OEI  power 

operation.  Rated  2-minute  OEI  power  is 
permitted  only  on  multiengine,  turbine- 


powered  rotorcrafl,  also  certificated  for 
the  use  of  rated  30-second  OEI  power, 
and  can  only  be  used  for  continued 
operation  of  the  remaining  engine(s) 
after  a  failure  or  precautionary 
shutdown  of  an  engine.  It  must  be 
shown  that  following  application  of  2- 
minute  OEI  power,  any  damage  will  be 
readily  detectable  by  the  applicable 
inspections  and  other  related 
procedures  furnished  in  accordance 
with  Section  A29.4  of  Appendix  a  of 
this  part  and  Section  A33.4  of  Appendix 
A  of  part  33.  The  use  of  2-minute  OEI 
power  must  be  limited  to  not  more  than 
2  minutes  for  any  period  in  which  that 
power  is  used,  and  by — 

(1)  The  maximum  rotational  speed, 
which  may  not  be  greater  than — 

(i)  The  maximum  value  determined 
by  the  rotor  design;  or 

(ii)  The  maximum  value  demonstrated 
during  the  type  tests; 


(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  torque. 

13.  Section  29.1549  is  amended  by 

revising  paragraph  (e)  to  read  as  follows: 

§  29.1 549  Powerplant  instruments. 
***** 

(e)  Each  OEI  limit  or  approved 
operating  range  must  be  marked  to  be 
clearly  differentiated  from  the  markings 
of  paragraphs  (a)  through  (d)  of  this 
section  except  that  no  marking  is 
normally  required  for  the  30-second  OEI 
limit. 

Issued  in  Washington,  D.C.,  on  September 
9, 1994. 

David  R.  Hinson, 

Administrator. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  882 

[Docket  No.  R-94-1748:  FR-3665-F-01] 

[RIN  2577-AB45] 

Section  8  Moderate  Rehabilitation  Rent 
Adjustments;  Special  Adjustments  for 
Security  and  Expenses  Due  to  Drug- 
Related  Criminal  Activity 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  on  adjusting  Section  8 
Moderate  Rehabilitation  rents.  The  ride 
expands  upon  the  categories  of 
operating  cost  increases  which  may 
result  in  a  special  rent  adjustment  to 
reflect  substantial  general  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity. 

OATES:  Effective  Date:  October  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Rental  Assistance 
Division,  Room  4226,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  D.C. 
20410;  telephone  (202)  708-2841;  (TDD 
number  for  the  hearing  and  speech 
impaired  (202)  708-4594.)  (These  are 
not  toll  free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1989  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
ccmtrol  number  2577-0196. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  binden,  to 
the  Department  of  Housing  and  Urban 


Development,  Rules  Docket  Clerk.  451 
Seventh  Street,  SW,  Room  10276, 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

/.  Applicability 

This  rule  is  applicable  to  all  projects 
which  are  under  a  Section  8  Moderate 
Rehabilitation  Housing  Assistance 
Payments  (HAP)  Contract  in  the  regular 
Section  8  Moderate  Rehabilitation 
program.  The  rule  revises  the  current 
regulations  in  subpart  D  of  24  CFR  Part 
882  which  govern  the  special 
procedures  for  adjusting  contract  rents 
of  regular  Moderate  Rehabilitation 
projects  during  the  term  of  the  HAP 
Contract. 

II.  Special  Adjustments 

This  rule  implements  Section  542  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  which 
amended  Section  8(c)(2)(B)  of  the  U.S. 
Housing  Act  of  1937.  It  provides  for 
Public  Housing  Agencies  (PHAs)  to 
recommend,  and  HUD  to  approve, 
subject  to  the  availability  of 
appropriations,  a  special  adjustment  to 
reflect  substantial  general  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity.  The  Owner  does  not  have  a 
contractual  or  regulatory  right  to  receive 
the  special  adjustment.  HUD  may 
approve  a  special  adjustment,  and  the 
PHA  may  make  a  special  adjustment  to 
contract  rents.  A  special  adjustment 
must  be  determined  in  accordance  with 
HUD  procedures  and  be  approved  by 
HUD. 

III.  justification  for  Final  Rule 

The  Department  has  determined  that 
the  changes  made  by  this  rule  should  be 
adopted  without  the  delay  occasioned 
by  requiring  prior  notice  and  comment. 
This  rule  only  adds  statutory  language 
that  expands,  subject  to  appropriations, 
the  number  of  special  rent  adjustments 
for  Section  8  Moderate  Rehabilitation 
rents.  As  such,  notice  and  comment  are 
unnecessary  and  the  rule  is  exempt 
under  24  CFR  Part  10  from  notice  and 
comment  requirements. 

A'^.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 


Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

B.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule 
adds  a  special  rent  adjustment  for 
Section  8  Moderate  Rehabilitation  rents 
as  permitted  by  statute  and  subject  to 
appropriations.  It  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  rule  will  have  only 
an  indirect,  though  beneficial,  impact 
on  family  formation,  maintenance,  and 
general  well-being,  since  it  would 
encourage,  when  funds  are  appropriated 
for  this  purpose,  expenditures  in  the 
affected  housing  for  increases  in 
security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity.  The  rule,  thus,  is  not  subject  to 
review  under  the  Order. 

D.  Regulatory  Flexibility 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Secretary  by  his  approval  of  this  rule  for 
publication  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  allows  HUD 
to  approve  rent  adjustments  to  private 
owners  for  substantial  general  increases 
in  security  expenses,  and  operating, 
maintenance  and  capital  repair  costs 
primarily  due  to  drug-related  criminal 
activity. 

E.  Semi-Annual  Agenda 

This  rule  w'as  listed  as  item  number 
1692  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994  (58  FR  20424,  20471) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic  .Assistance 
number  is  14.856. 

List  of  Subjects  in  24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless, 
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Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements 
Accordingly,  the  Department  amends 
24  CFR  Part  882  as  set  forth  below: 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-EXISTING  HOUSING 

1.  The  authority  citation  for  24  CFR 
Part  882  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
3535(d),  11361,  and  11401. 

2.  In  §  882.410,  paragraph  (a)(2)  is 
revised  and  the  OMB  control  number  is 
added  to  the  end  of  the  section  to  read 
as  follows: 

§  882.41 0  Rent  adjustments. 

(a)  *  *  * 

(2)  Special  Adjustments,  (i)  A  special 
adjustment,  to  the  extent  determined  by 
HUD  to  reflect  increases  in  the  actual 
and  necessary  expenses  of  owning  and 
maintaining  the  unit  which  have 
resulted  from  substantial  general 
increases  in  real  property  taxes. 


assessments,  utility  rates  and  utilities 
not  covered  by  regulated  rates,  may  be 
recommended  by  the  PHA  for  approval 
by  HUD.  Subject  to  appropriations,  a 
special  adjustment  may  also  be 
recommended  by  the  PHA  for  approval 
by  HUD  when  HUD  determines  that  a 
project  is  located  in  a  community  where 
drug-related  criminal  activity  is 
generally  prevalent,  and  not  specific  to 
a  particular  project,  and  the  project’s 
operating,  maintenance,  and  capital 
repair  expenses  have  substantially 
increased  primarily  as  a  result  of  the 
prevalence  of  such  drug-related  activity. 
HUD  may,  on  a  project-by-project  basis, 
provide  adjustments  to  the  maximum 
monthly  rents,  to  a  level  no  greater  than 
120  percent  of  the  current  gross  rents  for 
each  unit  size  under  a  Housing 
Assistance  Payments  Contract,  to  cover 
the  costs  of  maintenance,  security, 
capital  repairs  and  reserv’es  required  for 
the  Owner  to  carry  out  a  strategy 
acceptable  to  HUD  for  addressing  the 
problem  of  drug-related  criminal 
activity.  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  of  physical 


improvements,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD’s  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(ii)  The  aforementioned  special  rent 
adjustments  will  only  be  approved  if 
and  to  the  extent  the  Owner  clearly 
demonstrates  that  these  general 
increases  have  caused  increases  in  the 
owners  operating  costs  which  are  not 
adequately  compensated  for  by  annual 
adjustments. 

(iii)  The  Owmer  must  submit  hnancial 
information  to  the  PHA  which  clearly 
supports  the  increase.  For  Contracts  of 
more  than  twenty  units,  the  Owner  must 
submit  audited  Hnancial  information. 

*  *  lit  *  A 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  approval  number 
2577-0196) 

Joseph  Shuldiner, 

Assistant  Secwtary'for  Public  and  Indian 
Housing. 

(FR  Doc.  94-22972  Filed  9-15-94;  8:45  am) 
BILLING  CODE  4210-43-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  93-6] 

Federal  Acquisition  Regulation; 
Legislative  Lobbying  Costs 

AGENCIES:  Department  of  Defense  (E)OD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  amend  the  Federal 
Acqusition  Regulation  (FAR)  cost 
principles  concerning  lobbying  costs. 
This  regulatory  action  was  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  piusuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Conunents  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  bf  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-6  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contract  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-6. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  FAR  case  was  opened  to  address 
issues  raised  by  the  OMB  SWAT  Team 
concerning  the  requirement  to  maintain 
records  which  are  in  addition  to  normal 
records  maintained  to  record  lobbying 
costs  imder  FAR  31.205-22(f).  The 
proposed  FAR  rule  would  delete 

31.205-22(f)  because  it  conflicts  with 
the  recordkeeping  requirements  in 
31.201-6(c),  31.205-22(e),  and  Cost 
Accoimting  Standards  (CAS)  405, 
Accounting  for  Unallowable  Costs  (48 
CFR  9904.405-50(a)).  In  addition,  the 
Councils  believe  that  31.205-22(Q  is 
inconsistent  with  the  clause  at  52.203- 
12,  Limitation  on  Payments  to  Influence 


Certain  Federal  Transactions,  which 
requires  contractors  to  disclose  lobbying 
activities.  The  reporting  of  such 
activities  must  necessarily  be  based 
upon  certain  contractor  records  which 
support  the  disclosures.  The  proposed 
rule  also  removes  the  prohibition 
against  reimbursing  executive  lobbying 
costs  at  31.205-50  and  adds  it  to  the  list 
of  specifically  unallowable  lobbying 
costs  at  31.205-22(a). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  The  cost 
principles  apply  only  to  contracts  for 
which  cost  or  pricing  data  has  been 
submitted.  An  Initial  Regulatory 
Flexibility  Analysis  has.  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  fi-om  small 
entities  concerning  the  affected  FAR 
subpart  will  also  Ira  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  93-6),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fix)m 
offerors,  contractors,  or  members  of  the 
pubhc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  13, 1994. 

Albert  A.Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
pent  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-22  is  amended  by 
revising  the  section  heading;  at  the  end 
of  paragraph  (a)(4)  by  removing  the 
word  “or”;  at  the  end  of  paragraph  (a)(5) 
by  removing  the  period  and  inserting  “; 


or”;  by  adding  paragraph  (a)(6);  and  by 
removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as  (f)  to  read 
as  follows: 

31.205- 22  Lobbying  and  political  activity 
costs. 

(а)  *  *  * 

(б)  Costs  incurred  in  attempting  to 
improperly  influence  (see  FAR  3.401), 
either  directly  or  indirectly,  an 
employee  or  officer  of  the  executive 
branch  of  the  Federal  Government  to 
give  consideration  or  to  act  regarding  a 
regulatory  or  contract  matter. 

•k  it  It  ii  It 

31.205- 50  [Removed  and  reserved] 

3.  Section  31.205—50  is  removed  and 
reserved. 

[FR  Doc.  94-23025  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  6820-a4-M 


48  CFR  Part  31 

[FAR  Case  93-20] 

Federal  Acquisition  Regulation; 
Records  Retention 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil  are 
proposing  changes  to  the  Federal 
Acquisition  Relation  (FAR)  to 
explicitly  state  that  contractors  must 
maintain  adequate  cost  records  in  order 
to  be  reimbursed  for  all  claimed  costs. 
This  regulatory  action  was  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  pursuant  to  Executive 
Order  12866  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-20  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-20. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  guidance  for  determining  cost 
allowability  at  FAR  31.201-2  cvurently 
does  not  explicitly  state  that  contractors 
must  maintain  adequate  cost  records  in 
order  to  be  reimbursed  for  all  claimed 
costs  nor  does  it  specifically  state  that 
the  contracting  officer  has  die  authority 
to  disallow  costs  which  are  determined 
to  be  inadequately  supported.  This 
requirement  and  authority  have, 
heretofore,  been  considered  to  be 
implicit  in  the  cost  principles.  However, 
the  Councils  are  proposing  that  the  FAR 
explicitly  address  these  issues  because 
the  Office  of  Federal  Procurement 
Policy  SWAT  Team  on  Civilian  Agency 
Contracting  in  its  report  of  December  3, 
1992,  “Improving  Contracting  Practices 
and  Management  Controls  on  Cost-Type 
Federal  Contracts,”  found  that  agencies 
are  having  difficulty  because  the  FAR  is 
silent  on  these  issues.  A  new  paragraph 
(d)  is  proposed  for  FAR  31.201-2  to 
explicitly  state  that  costs  claimed  for 
reimbursement  must  be  adequately 
supported  and  that  the  contracting 
officer  may  disallow  costs  which  are 
inadequately  supported. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  clarifies  a 

condition  of  cost  allowability  for 
contractors  who  wish  to  be  reimbursed 
under  Government  contracts  subject  to 
FAR  31.2.  The  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  applies  but  the 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  the  cost  principles  do  not 
apply.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should. cite  5  U.S.C.  601, 
et  seq.  (FAR  case  93-20),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fi’om 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 


Dated;  September  13, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.201-2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

31.201-2  Determining  allowability. 

■k  it  It  -k  it 

(d)  A  contractor  is  responsible  for 
accounting  for  costs  appropriately  and 
for  maintaining  records,  including 
supporting  documentation,  adequate  to 
demonstrate  that  costs  claimed  have 
been  incurred,  are  allocable  to  the 
contract,  and  comply  with  applicable 
cost  principles  in  this  subpart  and 
agency  supplements.  The  contracting 
officer  may  disallow  all  or  part  of  a 
claimed  cost  which  is  inadequately 
supported. 

(FR  Doc.  94-23027  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  6820-34-M 

48  CFR  Part  31 
[FAR  Case  93-22] 

Federal  Acquisition  Regulation;  Travel 
Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  specify 
the  documentation  required  to  support 
the  allowability  of  contractors’  claimed 
travel  costs.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  15, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  93-22  in  all 
correspondence  related  to  this  case. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-22. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  FAR  currently  does  not  specify 
what  documentation  is  required  by 
contractors  in  order  to  support  travel 
costs  incurred  under  Government 
contracts.  As  with  other  contract  costs, 
the  requirement  to  document  travel 
costs,  in  order  to  determine  the 
allowability  of  costs  incurred,  has  been 
implicit  and  would  not  normally  be 
specifically  stated  in  a  cost  principle. 
However,  the  Councils  are  proposing 
that  specific  criteria  be  incorporated  in 
the  cost  principle  at  FAR  31.205-46 
because  the  Office  of  Federal 
Procurement  Policy  SWAT  Team  on 
Civilian  Agency  Contracting  in  its  report 
of  December  3, 1992,  entitled 
“Improving  Contracting  Practices  and 
Management  Controls  on  Cost-Type 
Federal  Contracts,”  found  that  agencies 
are  having  difficulty  because  the  travel 
cost  principle  is  silent  on  the 
documentation  requirements.  The  report 
had  recommended  several  changes  to 
the  FAR  which  w’ere  viewed  to  have 
Government-wide  benefit  and  which 
would  make  the  FAR  less  general  with 
respect  to  the  allowability  of  certain 
costs.  The  Councils  also  believe  that 
revising  the  FAR  to  include  specific 
documentation  criteria  wdll  help  in 
achieving  consistent  treatment  of  such 
costs  by  contracting  officers. 

The  documentation  criteria  being 
proposed  for  the  FAR  reflect  similar 
requirements  already  imposed  by 
Section  274  of  the  Internal  Revenue 
Code  for  claiming  travel  costs  for 
Federal  tax  purposes  (26  U.S.C.  274(d)). 
There  would,  therefore,  be  no  additional 
recordkeeping  requirements  placed  on 
contractors.  The  proposed  revisions  also 
coincide  with  guidance  currently 
contained  in  the  Defense  Contract  Audit 
Agency’s  Contract  Audit  Manual  (CAM) 
at  CAM  7-1002.2. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  clarifies  a 
condition  of  cost  allowability  for 
contractors  who  wish  to  be  reimbursed 
under  Government  contracts  subject  to 
FAR  31.2.  The  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  applies,  but 
the  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  most  contracts  awarded  to 
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small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  firom  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C  601,  et  seq.  (FAR 
case  93-22),  in  correspondence. 

C.  Pap«^ork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  13. 1994. 

Albert  A.  Viccfaiolia, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Autharity:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205—46  is  amended — 

(a)  By  adding  a  heading  to  paragraph 
(a)  and  by  revising  paragraph  (a)(1); 

(b)  By  revising  the  first  sentence  of 
paragraph  (a)(3)(iv);  and 

(c)  By  adding  paragraph  (a)(7)  to  read 
as  follows; 


§  31 .205-46  Travel  costs. 

(a)  Costs  for  transportation,  lodging, 
meals,  and  incidental  expenses.  (1) 

Costs  incurred  by  contractor  personnel 
on  official  company  business  are 
allowable  subject  to  the  limitations 
contained  in  this  subsection.  Costs  for 
transportation  may  be  based  on  mileage 
rates,  actual  costs  incurred,  or  on  a 
combination  thereof,  provided  the 
method  used  results  in  a  reasonable 
charge.  Costs  for  lodging,  meals,  and 
incidental  expenses  may  be  based  on 
per  diem,  actual  expenses,  or  a 
combination  thereof,  provided  the 
method  results  in  a  reasonable  charge. 
***** 

(3)  *  *  * 

(iv)  Documentation  to  support  actual 
costs  incurred  shall  be  in  accordance 
with  the  contractor’s  established 
practices,  subject  to  (a)(7)  of  this 
subsection,  and  provided  that  a  receipt 
is  required  for  each  expenditure  in 
excess  of  525.00.  *  *  * 
***** 

(7)  Costs  shall  be  allowable  only  if  the 
following  information  is  documented: 

(i)  Time,  date,  and  place  of  the 
expenses; 

(ii)  Purpose  of  trip;  and 

(iii)  Name  of  person  on  trip  and  their 
title  or  relationship  to  the  contractor. 

IFR  Doc.  94-23028  Filed  9-15-94;  8:45  am) 
BILUNG  CODE  682a-34-M 


48  CFR  Part  45 
RIN  9000-AF64 
[FAR  Case  91-72] 

Federal  Acquisition  Regulation; 
Government  Property;  Withdrawal  of 
Proposed  Rule 

AGENCtES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
Nationad  Aeronautics  and  Space 
Administration  have  decid^  to 
withdraw  a  proposed  rule,  FAR  case  91- 
72,  Government  Property,  without 
further  action  in  order  to  prepare  for  the 
substantial  effort  required  to  implement 
the  pending  Acquisition  Streamlining 
Act  and  for  rewriting  the  Federal 
Acquisition  Regulation  (FAR)  pursuant 
to  the  National  Performance  Review. 

The  case  proposes  a  FAR  revision  to 
alert  the  contracting  officer  that 
facilities  contracts  should  be  closed  out 
when  Government  production  and 
research  property  is  no  longer  required 
for  the  performance  of  the  instant 
Government  contract  or  subcontracts. 
The  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR 14461,  March 
28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson,  FAR  Secretariat, 
Room  4037,  GS  Building,  Washington, 
DC  20405,  (202)  501-4755. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement. 

Dated:  September  13, 1994. 

Albert  A.  VicchioUa, 

Director,  Office  of  Federal  AcquisHion  P<^icy. 
[FR  Doc.  94-23029  Filed  9-15-94;  8:45  am) 
BILUNQ  CODE  6820-34-M 
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Pamphlet  prints  of  public  lavyrs,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment  for  the  103d  Congress.  2d  Session.  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


OniK  AnoMilag  Ooda: 
♦  €216 


Charge  your  order. 

tt’a  Easy! 


To  fax  your  orders  (202)  512-2233 

subscriptioBS  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  totol  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

poou^  and  haadlii^  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

Q  Check  Payable  to  the  Superintendent  of  Documents 

CD  GPO  Deposit  Account  1  1  I  1  1  1  1  l~l  1 

□  VISA  or  MasterCard  Account 


OToiMpany  or  Pereoul  Naoie) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  ordtri 


(Dqrtifnc  plione  including  area  code) 


(Authorizing  Signature) 


(Purchase  Order  No.) 

VES  NO 

Mio  ***  mnitt  your  name/address  available  to  other  mailers?  □  □ 


Mail  To:  New  Orders.  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  5250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

(Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form  Charge  your  order. 

aderP«»«^Cod.: 

*  7296  To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  me _  subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents' 

□  GPO  Deposit  Account  I  I  I  I  I  I  I  I  —  C] 
Q  VISA  Q  MasterCard  I  I  1  I  I  (expiration  date) 


Thank  you  for  your  order! 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 

Presidential 

Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  armouncements.  It  contains  the 
full  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Cortgress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
releas^  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It^easyl 
To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1 


can  keep  up  to  date  on  Presidential  activities. 

□  $103  First  Qass  Mail 


□  $65  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privK)^  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  (Theck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  1  I  I  1  I  (expiration) 

I  I  I  I  I  I  I  I  I'  T'rr  rrrrrTTn 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year’s  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year.  $403.00 
Six  months:  $201.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $244.00 


OrUv  WooMUng  Cote 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  CSIK 
It’s  easyl 


I  I  YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  orders  (202)  512-2233 


_ Federal  Register  (MFFR)  □ 

_ Code  of  Federal  Regulations  (CFRM3)  □ 

The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name)  (Please  type  or  print) 


(Additional  address/atteation  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


One  year  at  $403  each  □  Six  months  at  $201 .50  each 
One  year  at  $244  each 

For  privacj^  chedi  bn  below: 

□  Do  not  make  my  name  available  to  other  mailen 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  ]  —  Q 
G  VISA  G  MasterCard  i  i  i  1  1  (expiratioa) 


(Authorizing  signature) 

Thank  you  for  your  order! 


(Purchase  order  aa) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Sen’ice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Keeping  America 
Informed 

. .  .electronically! 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  with  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 

Subscription  prices* 


Single  month  $35 
6  months  $200 
12  months  $375 


*Prices  for  single  work  station; 
multiple  work  station  discounts  available 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  wais.access.gpo.gov;  login  as  newuser,  no  password  <enter>;  or 
use  a  modem  to  call  (202)  512-1661,  type  wais,  <enter>;  at  login  prompt,  type  newuser, 

<enter> 

8*4  See  Page  II  inside  any  issue  of  the  Federal  Register  for  additi(>nal  information 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 


Document 

Drafting 

Handbmk 


This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 


please  send  me  the  following  indicated  publications: 


_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment; 

□  Check  payable  to  the  Superintendent  of  Documoits 

n  GPO  Deposit  Account  I  I  I  I  I  I  I  I  ~  E 

□  VISA  or  MasterCard  Account 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


ThaiUi  you  for  your  order! 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code)  * 

(Sisnature) 

4.  hfail  Tb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250—7954 


